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INTRODUCTION

In New South Wales, the main legisla-

tion regulating the home building in-
dustry is the Home Building Act 1989
(NSW) (‘the Act’), which was previously
known as the Building Services Corporation
Act 1989 (NSW) prior to 1 May 1997." The
principal aim of the Act is to protect an
owner or purchaser of residential property
from defective or shoddy work, or the non-
completion of work by builders, trades per-
sons and suppliers of kit homes. The pri-
mary responsibility for regulating such con-
sumer protection lies with the Department
of Fair Trading (‘DFT’). The DFT's func-
tions include administering the Act and the
Home Building Regulation 1997 (‘the Regu-
lation”). The Fair Trading Tribunal (‘the
Tribunal’), which is established under the
Fair Trading Tribunal Act 1998, hears dis-
putes relating to residential building work.

The mechanisms under the Act and used
by the DFT to protect consumers include:

(a) implementing the home warranty insur-
ance scheme;

(b) implementing the builder licensing
scheme and related disciplinary process;

(c) managing the resolution of disputes; and

(d) providing consumer advice, education
and information.

In recent times, concerns raised by home
owners, consumer advocates, industry asso-
ciations, builders, insurers, members of par-
liament and other interested groups have
resulted in exhortations for reform of the
Act. Consequently, a media release entitled
‘Home Building: Proposed Reforms to Con-
sumer Protection and Dispute Resolution’
was issued by the Minister for Fair Trading
(‘the Minister’) in November 2000." This
paper seeks to examine the proposed re-
forms detailed in the media release and
provide what is hoped will be constructive
comments on the reforms where
appropriate.

2. OBJECTIVES

The primary objective of the reforms is
to further enhance and significantly improve
the level of protection for consumers by:

(a) making the insurance scheme fairer and
more accountable;

(b) tightening the licensing system;

(c) speeding up the disciplinary process;

(d) establishing an early intervention dispute
resolution system;

(e) raising consumer awareness of available
remedies when things go wrong; and

(f) increasing penalties for non-compliance
with the Act.

In this regard, the proposed reforms
cover the areas of insurance, licensing, dis-
pute resolution, Tribunal procedures and
penalties under the Act and the Regulation.

3. INSURANCE REFORM

The current home warranty insurance
scheme was introduced on 1 May 1997
when the former Building Services Corpo-
ration Act 1989 (NSW) was renamed and
replaced by the Act. In essence, Part 6 of the
Act which deals with the insurance matters
provides® that builders who contract to carry
out residential building work valued over
$5,000 must arrange insurance cover for the
work. A consumer may make a claim on the
insurance policy for defective work, faulty
design or non-completion of work.* Since 1
November 1999, all builders applying for a
new builder's license or a renewal of an ex-
isting license are required to provide proof
that they have, or are eligible to obtain, in-
surance cover for future work.’

Since the insurance scheme was imple-
mented, problems had arisen which ren-
dered it not only desirable but positively
mandatory that reforms were required. One
of the proposed reforms deals with the ef-
fects on a builder of its failure to take out
insurance on the work. The relevant sections
regulating this matter are sections 92(2) and
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94(1) of the Act, which in themselves had
been the subject of amendment.® Section 92
(1) of the Act provides that a builder must
not carry out residential building work
unless it has taken out insurance on the
work. If it fails to do so, under sections 92
(2) and 94(1) of the Act, the builder must
not demand or receive payment for the work
from the other contracting party, is not enti-
tled to damages or to enforce any remedy
for breach of contract by the other party and
is also prohibited from recovering money
for that work under any other right of action
(including a quantum merit or unjust enrich-
ment). However, the builder remains liable
to the other contracting party for the
builder's own breaches of contract.

As can be seen, the consequences of sec-
tions 92(2) and 94(3) can be pretty draco-
nian on a builder, in particular builders who
had innocently or inadvertently failed to
comply with the insurance requirements.
The two classic scenarios were:

(a) where an innocent builder was unaware
of its obligation to take out insurance on
the residential building work, especially
if the builder was based in another State;
or

(b) where an innocent builder had genuinely
and mistakenly believed that it was not
required to take out insurance for the
work, either because of an exemption
under the Act or Regulation, or
otherwise.’

In both these cases, a developer may
have actively encouraged the builder to
carry out work, only to refuse payment to
the builder because it had not complied with
its insurance obligation under the Act. A
developer may do so knowing full well that
the builder was required to insure the work,
but had deliberately failed to draw this to
the builder's attention. In effect, innocent
builders were being ‘exploited’ by develop-
ers to carry out building works for free.

Faced with the law as it stood, the courts
found themselves having to comprehen-
sively review the Act and the Regulation in
order to find a way out for innocent build-
ers.® The problem was recognised by the
Supreme Court of NSW in Casa Maria Pty
Ltd v Trend Properties Pty Ltd,’ which
criticised the harshness of sections 92(2)
and 94(1). As a result, on 30 July 1999, sec-
tion 94(3) was enacted.'” The section pro-
vides that builders may subsequently take
out insurance for the work already

completed in order to comply with the Act.
While section 94(3) has to a significant ex-
tent ameliorated the harshness of sections
92(2) and 94(1), its scope is nonetheless
restricted by section 30 of the Interpretation
Act 1987 (NSW)"' to only work carried out
from 30 July 1999. This means that work
carried out before 30 July 1999 remains
subject to the draconian effects of sections
92(2) and 94(1).

In this regard, the proposed reforms go
some way to further mitigate the harshness
of sections 92(2) and 94(1) by allowing a
builder to recover payment for work done
even if it has not taken out insurance where
it is ‘just and equitable’ to do so. This
would provide the court with a discretion to
overlook strict non-compliance with the Act
in appropriate circumstances.

Other complaints about the system relate
to the claims handling processes of the in-
surers, and the increase in insurance premi-
ums as well as financial requirements of
insurers.

Proposed Insurance Reforms
The proposals for reform include:
General

(a) as mentioned above, to empower the
courts to allow a builder who has failed
to take out insurance to recover money
for work done where it is ‘just and equi-
table’. While the media release does not
define what is ‘just and equitable’, the
author respectfully submits that, bearing
in mind the problems created by sections
92(2) and 94(1), the court should have
regard to a list of non-exhaustive factors,
which may include:

(i) the knowledge of the builder and
the developer on the requirement to
insure;

(ii) whether the builder had genuinely
believed that insurance was not
required;

(iii) the conduct of the developer in re-
lation to such requirement i.e.
whether the developer had deliber-
ately concealed the obligation to
insure from an unsuspecting
builder, whether the developer had
engaged in misleading and decep-
tive conduct under section 52 of
the Trade Practices Act or whether
the developer had acquiesced in the
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builder's conduct and is therefore
estopped from relying on sections
92(2) and 94(1);

(iv) whether there was wilful miscon-
duct on the part of the builder;

(v) the value of the work in proportion
to the amount of the builder's fees;

(vi) the value of the dwelling;

(vii) where part of the work carried out
may be cured by section 94(3), the
proportion and value of the remain-
ing work to the entire project; and

(viii)) whether the builder is able to in-
sure any part of the uninsured
work.

(b) to ensure that a consumer is still covered
by an insurance policy taken out in a
builder's individual name. The proposed
reform arose out of recent cases'” where
a builder had taken out insurance in his
personal name but had entered into the
building contract in his company's name.
When a claim on the insurance policy
was made by the consumer as benefici-
ary of the policy, the insurance compa-
nies had sought to avoid liability on the
basis that the insured was a separate per-
sonality from the builder who carried out
the work. It appears that there have been
conflicting decisions which had either
upheld the insurance companies' position
or had held that the insured and the
builder were one and the same, on some-
times not entirely convincing grounds. It
is considered that the law should be
clarified in this respect to allow a claim
on the insurance policy to proceed so as
to uphold the intention of the Act, which
is to protect the consumer, and to pro-
mote judicial uniformity. From a practi-
cal point of view, it would certainly not
hurt to require builders to state in their
insurance policy forms whether the
building contract would be entered into
in their individual names or their com-
pany's name;

(c) to ensure that where a certificate of in-
surance is provided by the builder, and
the insurance policy commenced after
the date of the contract, the consumer is
still protected. This proposed reform
arose out of a recent case’ which held
that an insurance company may refuse to
indemnify a consumer as the insurance
period of cover was from 24 June 1998
to 24 June 1999, whilst the building con-
tract was entered into in April 1998. In
that case, the policy expressly stated that
the insurance company would indemnify
the insured only if the building contract

was made during the policy period.' Tt
would be interesting to see how the pro-
posed reform would seek to get around
this. On the face of it, it might appear
unfair that an insurance company which
had expressly agreed a fixed period of
cover with the insured should now be
made to extend that period by reason of
statute. It is submitted that perhaps a
more equitable solution may be to re-
quire the builder to take out additional
insurance for any period outside the ex-
isting cover. This may be done by sim-
ply extending the period of insurance
cover under the existing policy by pay-
ment of an additional premium, or by
entering into another insurance contract;

(d) to clarify when a consumer may be per-

mitted on reasonable grounds to refuse
access to the builder without prejudicing
his insurance claim. This proposed re-
form arose out of situations where an
insurance company would attempt to
engage the same builder who carried out
the residential building work to fix a de-
fect. The consumer may in fact prefer
another builder to remedy the defect. In
this event, it is proposed that where the
consumer can show reasonable grounds
for refusing the first builder, his claim
on the insurance should not be preju-
diced. It would be interesting to see
whether the proposed reform would give
any guidance as to what constitutes
‘reasonable grounds’, and it is submitted
that this may conceivably include the
nature of the defect, the skill and exper-
tise of the builder and the alternate
builder, any history of defective work by
the builder, the cost of rectification and
any timing issues which may be relevant;

Quantum

(e) to require a builder to take out insurance

for residential building work where the
labour and material cost exceeds $5,000.
This is regardless of whether part of the
labour and material is provided by the
other party to the contract. This pro-
posed reform effectively extends the
$5,000 threshold required for insurance
cover to the value of the project as a
whole, and not merely the value of the
builder's work under the existing law."
In theory, this would result in more
building projects being subject to the
insurance requirement under the Act.
However, in practice, as the value of
most residential building work would
exceed the $5,000 threshold anyway, the
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effect of this reform may not really be
all that significant;

(f) to adjust the $200,000 minimum cover
under the Act'® to reflect the increase in
the "Price Index of Material Used in
House Building, Six State Capital Cit-
ies" (as published by the Australian Bu-
reau of Statistics) since 1 May 1997.
This would enable consumers to recover
more under the insurance scheme;

(g) to replace the existing $500 excess on
insurance claims'” with a minimum
claim of $500. This proposed reform
arose because of the perceived injustice
which the excess has caused in many
cases, in particular with smaller claims;

Procedure

(h) to reduce the period in which an insur-
ance claim is deemed to have been re-
fused (where no written notice has been
given to the beneficiary) from 60'® to 45
days of lodging a claim. This will expe-
dite any appeal which a consumer bene-
ficiary may bring against an insurance
company;

(i) to increase the period of appeal against
an insurance company's decision from
30" to 45 days. Further, to empower the
Tribunal to extend the period of appeal,
with leave, in appropriate cases. This
may be particularly useful in cases
where the builder is insolvent or in
administration;

(j) to empower the Director General to re-
duce the general 7 year period of cover
in appropriate circumstances. It is con-
sidered that a shorter period of cover
may be appropriate for some work, such
as certain painting or landscaping work.
Further, this will assist some builders
who face difficulty in obtaining insur-
ance or in having to pay exorbitant pre-
miums because of the nature of the work
they perform;

Information

(k) to clarify the losses covered under the
scheme in order to remove any doubt as
to when a claim can be made, with the
aim of reducing litigation and saving
costs. This proposed reform seeks to
relate the limitations on recovery under
the Act’! with what losses are expressly
permitted;

(1) to provide that insurance claims be in a
form approved by the Director General.
This proposed reform seeks to address
consumer concerns on this issue, in par-
ticular to bring greater certainty when a
claim has been made;

(m)to strengthen the conditions of approval
for insurers by making the reporting re-
quirements more relevant to the moni-
toring of the insurance scheme;

(n) to empower the Director General to re-
quire insurers to provide material infor-
mation about claims, and to allow such
information to be given to any other
insurer;

(0) to enable the DFT to play a central role
in the provision of information and guid-
ance to consumers affected by the insol-
vency of a builder, including liaising
with the insurer and the administrator or
liquidator; and

Penalties

(p) to empower the Minister of Fair Trading
to censure an insurance company which
fails to comply with the requirements of
the Act and its conditions of approval
for home warranty insurance, including:

(i) to suspend the approval of an
insurer;

(ii) to impose a civil penalty on an in-
surer of up to $50,000; and

(iii) to issue letters of censure to
insurers.

Comment on Proposed Insurance
Reforms

From the above, it can be seen that in
general, the proposed reforms are aimed at
increasing consumer protection by extend-
ing the scope and quantum of cover, in-
creasing the procedural speed in which a
claim may be made, enhancing the provi-
sion of information to consumers and tight-
ening the penalties for non-compliance with
the insurance requirements.

Whilst it is certainly encouraged that the
consumer should increasingly benefit from
the protection of the law, a consumer-
oriented approach should be balanced with a
builder-sensitive perspective. After all, the
builder is the primary person affected by the
obligation to insure. The lessons from sec-
tions 92(2) and 94(1) are still fresh, and the
initial ‘all guns blazing’ approach which
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had to be tempered by subsequent amending
legislation should be avoided at all cost. To
assist the Act to achieve a more workable
and balanced framework, the author respect-
fully submits that the following additional
matters may be considered as subjects for
proposed reform:

(a) requiring a developer to ensure that a
builder has the required insurance in
place when work commenced, or at the
very least to notify a builder that the re-
quired insurance should be in place.
Failure by a developer to do so will be a
breach of the Act attracting a penalty.
This proposal seeks to achieve 3 things,
namely:

(i) to facilitate the ultimate objective
of the Act, which is to ensure that
insurance for the work is in place
so that the consumer is protected,;

(ii) to the avoid the effect of the Casa
Maria case discussed above; and
to distribute the responsibility to
take out insurance in a more equi-
table manner. At first sight, it may
be accepted that of all the parties
involved in the building project,
the primary responsibility should
fall on the builder to take out insur-
ance as it is its work which is the
direct subject matter of any claim.

(iii)

However, an argument may be made that
the developer should also shoulder some
responsibility as it is the owner of the pro-
ject and has some form of control over the
works and materials used.

For example, a situation may arise where
a developer may direct that inferior materi-
als be used. Consequently, these inferior
materials may contribute to a defect in the
works, resulting in a claim on the insurance
being made by a consumer.

The developer may even deliberately
direct that inferior materials or a faulty de-
sign be used and justify this on the basis that
any loss resulting may be pushed to the in-
surers when a claim is made.

The possibilities for abuse by a devel-
oper are not limited to the above, and it may
well be equally or even more blameworthy
than the builder. While the builder may in
some cases be able to negotiate a contract
sum with the developer which takes into
account the cost of taking out the insurance,
this may not occur where the builder is
unaware of the obligation to insure, or

becomes aware only after the contract sum
has been fixed.

In cases where the developer then be-
comes insolvent, the problem becomes more
acute. Further, if the question came down
squarely to who is in a better financial posi-
tion and who the consumer will look to re-
cover any loss, in more cases than not, it
would be the developer.

In this regard, it is respectfully submitted
that perhaps a more equitable scheme which
imposes joint liability on both developers
and builders to effect home warranty insur-
ance should be seriously considered;

»to define with greater particularity
what work constitutes ‘residential building
work’ under the Act so that a builder may
properly decide whether insurance is
required. The present definition in section 3
(1) of the Act is imprecise and subject to an
overly broad interpretation. While the
definition is narrowed somewhat by the
exclusions in Regulation 8(1) of the
Regulation, in the everyday world of
building construction where the scope of an
early works contract often varies greatly
with that of a main building contract, there
is a very real need to expressly spell out
whether ‘residential building work’ under the
Act includes the following types of work:

(i) demolition work (generally thought
to be excluded);

(ii) excavation work (generally thought
to be included);

(iii) erection of hoardings and scaffold-
ing (equal debate);

(iv) design work (generally thought to
be excluded); and

(v) work associated with obtaining ap-
provals of various authorities

(generally thought to be excluded).

4. LICENSING REFORM

Under the Act, a person who contracts to
carry out residential building work must be
licensed.”® Generally, this means that all
builders must be licensed, and it appears
that all sub-contractors must also be li-
censed.”* The licensing requirement seeks to
ensure that only builders who meet certain
criteria may be licensed to carry out residen-
tial building work® so that there will be
some form of quality control. The Review
of Licensing in the New South Wales home
building industry, which was conducted
by a steering committee comprising
representatives from the DFT, has
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recommended that a number of changes be
made to the licensing system. Following
consultation with builders, consumers, the
industry associations and other interested
groups, the DFT also considers that the cur-
rent licensing system should be enhanced to
provide a greater level of protection for con-
sumers and a simpler procedure for builders.

To this end, the proposed reforms seek
to balance the interests of the consumer with
that of the builder.

It is proposed that a further review of the
reforms will be conducted three years from
their commencement.

Proposed Licensing Reforms
The proposals for reform include:
Licensing Merits

(a) the requirement that before a licence is
issued or renewed, the Director General
must be satisfied that:

(i) the applicant is not insolvent;

(if) there are no Tribunal orders against
the applicant which remain unsatis-
fied; and

(iii) the number of complaints, penalty
notices or insurance claims against
the applicant has not exceeded a
specified number;

(b) the introduction of a licensing scheme
for building consultants who carry out
inspections of building works and report
on the quality of such works. In recent
years, these consultants have been in-
creasingly engaged by consumers to
carry out "pre-purchase inspections" of
properties and by parties to a building
dispute. As the experience and training
of these consultants may vary greatly,”’
it is considered that the requirement of
licensing will impose at least a minimum
standard of expertise so as to better pro-
tect consumers;

(c) in the same vein, the licensing of air
conditioning and refrigeration contrac-
tors and installers will also be main-
tained.”® These proposals are in accor-
dance with the Review of Licensing
mentioned above;

Licensing Scope

(d) the imposition of additional require-
ments for owner-builder permits (about

20,000 permits are issued yearly). The
requirement to take out insurance on
owner-builder properties applies only to
sale of these properties within 7 years
after completion of the work.” It is con-
sidered that owner-builders should be
required to inform purchasers and subse-
quent purchasers of these properties of
the home warranty insurance scheme so
that the purchasers may be able to make
a claim if necessary;

(e) to restrict the licensing of roof plumbers
to builders carrying out work on residen-
tial properties only and to remove roof
plumbing from the definition of
"specialist work" under section 3(1) of the
Act. It is considered that roof plumbing by
its nature does not carry health and safety
risks. In this regard, it is considered that
the licensing of roof plumbers is not re-
quired for commercial building work, but
should be retained for residential building
work purely to protect the consumer;

Information

(f) providing more information on the regis-
ter of licenses issued to builders main-
tained by the DFT, such as:

(i) orders of the Tribunal that have not
been complied with;

(ii) formal caution letters issued to par-
ticular builders;

(iii) penalty notices issued to particular
builders; and

(iv) refusal of insurance to particular
builders or for a specific project.

Information on the number of com-
plaints against builders, which previously
used to be on the register, has been taken off
since September 1997, thereby creating a
void in the information facility. The pro-
posed information above may be accessed
by consumers and provides an important
source of information to assist them in mak-
ing informed decisions on their investments
in a particular home building project;

(g) the development and implementation of
cross-referencing facilities in:

(i) the electronic licensing records
which would disclose whether an
individual builder is also licensed
through a company. This will help
to avoid inappropriate individuals
from circumventing the licensing
system under the guise of a corpo-
rate personality; and
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(ii) the license renewal procedure
which is linked to the number of
complaints and other matters, such
as warning letters, penalty notices,
unsatisfied Tribunal orders etc in
relation to the particular builder;

(h) the development and implementation of

a continuing professional education
program targeted primarily at builders
and consumers. Part of the reason for
this proposal is the somewhat
astonishingly high number of cases
where the parties involved were not
even aware of the requirements of the
Act to have a written contract and to
take out insurance. Although the
proposed reforms have not addressed
the issue of content, it is considered that
the program may include increasing
awareness amongst developers,
builders, consultants, sub-contractors
and consumers alike of the building
codes, legislative rights and
responsibilities and essential contract
management aspects of a building
project. Consumer groups and industry
associations have also supported the
introduction of some form of continuing
professional development as a condition
of license renewal, and it is submitted
that this proposal is recommended,
especially where there is new legislation
being introduced;

Procedure

(i) The need to rationalise and streamline

the number of categories of building
licenses. At present, there are approxi-
mately 420 categories of building li-
censes in NSW. The effect of this is that
it encourages an unduly narrow speciali-
sation of skills and potential license
avoidance, as well as causing confusion
to consumers. A broader more user-
friendly approach is being considered
which is aimed at facilitating the proce-
dural aspects as well as simplifying the
consumer's perspective;

(j) the introduction of photo licenses; and

(k) delegating the responsibility for

conducting disciplinary inquiries to the
Director General of the DFT in place of
the Tribunal. The purpose of this reform
is two fold, namely:

(i) to bring the jurisdictional responsi-
bility for conducting disciplinary
inquiries in this area in line with

other occupations, such as motor
dealers and pawn brokers; and

(ii) to significantly speed up the proc-
ess and ensure builders who should
not have a license are removed as
efficiently as possible. In this re-
gard, the Director General may ex-
ercise powers of delegation of his
functions under the Fair Trading
Act. It is envisaged that the basic
originating process, which is the
issue of a notice to show cause to
the builder, would remain the
same. Thereafter, it is at the Direc-
tor General's discretion to direct the
most effective procedure to deal
with the case at hand, which may
range from purely paper determina-
tions for simple matters to the ap-
pointment of an independent arbi-
trator in more complex cases. A
right of review will exist to the Ad-
ministrative Decisions Tribunal as
the appellate forum;

(1) the redesigning of the DFT's complaint

forms so that they are consistent with the
proposed dispute resolution system
(discussed below);

Penalties

(m)to empower the Director General to

revoke a builder's license in appropriate
circumstances, such as:

(i) where the builder becomes bank-
rupt. This is clearly important as a
bankrupt builder should not be al-
lowed to continue to trade, and is
also in line with general insolvency
law. Although the media release
does not mention a builder company
becoming insolvent, it is considered
that this proposed reform applies
equally to an insolvent corporation
as well as a bankrupt individual;

(ii) where the builder is convicted
more than twice for a breach of the
insurance provisions within
12 months. The assumption here is
one of wilful breach by the builder,
in which case there is really no ex-
cuse for its continual flouting of
the law; or

(iii) where the builder fails to maintain
home warranty insurance cover. As
mentioned above, the Director
General must consider all the cir-
cumstances of the case, such as
whether there are reasons to justify
the builder's failure;
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(n) to empower the Director General to
suspend a builder's license held by a
company where the company is placed
in administration. Again, this is an
important power on the Director
General, as it may not be desirable for a
company in administration to continue to
trade. The license may only be
suspended and not revoked to cover the
eventuality that the company may be
‘rescued’ in the administration. If,
however, the company is not ‘rescued’
and is subsequently wound up, it is
considered that the Director General's
power to revoke a builder's license may
be invoked; and

(o) to empower the Director General, where
a builder's license is revoked or sus-
pended, to make orders for the comple-
tion of any outstanding work by other
builders and the insurer. This is an es-
sential ancillary power to the powers in
(m) and (n) above.

Comment on Proposed Licensing
Reforms

From the above, it can be seen that in
general, the proposed reforms seek to bal-
ance the interests of consumer and builder
with the ultimate aim of increasing con-
sumer protection. This is sought to be
achieved by penalising insolvent licensees,
extending or narrowing the licensing scope
as appropriate, tightening the procedural
aspects of the licensing system, broadening
the information facility and education of
consumers and licensees and enhancing the
penal sanctions for non-compliance with the
licensing requirements. It is submitted that
the proposed reforms are recommended as
they go a few steps further to achieve the
desired effect intended by the Act.

5. DISPUTE RESOLUTION
REFORMS

Following consultation with consumers,
building and insurance groups, other inter-
ested parties and the Home Building Advi-
sory Council, as well as the DFT's ongoing
monitoring of the insurance scheme, a clear
need for the following has been identified:

(i) to better define when an insurance
claim can be made; and

(ii) to establish a new dispute resolu-
tion process for the industry.

In addition, it is recognised that an inte-
gral feature of any resolution process is
early intervention. Unless the parties are
brought together to attempt a settlement at
the initial stage of the dispute, the dispute
can rapidly escalate and the chance of
effectively resolving the dispute decreases
substantially.

In this regard, an alternative dispute
resolution model has been developed which
focuses on mediation. It was also generally
recognised that the alternative dispute reso-
lution process should be as user-friendly as
possible. Essentially, the process must be
easy to follow, inexpensive and be able to
expedite resolution of a dispute. The process
should also be under the purview of the
Tribunal.

Proposed Dispute Resolution
Reforms

The proposals for reform include:

(a) establishing an early intervention alter-
native dispute resolution process which
focuses on mediation. Although it has
not been decided yet at this stage
whether a compulsory form of mediation
should be introduced, it is considered
that parties who do not wish to mediate
would need to advance reasons to justify
their reluctance;

(b) requiring builders to provide an informa-
tion brochure about the operation of the
home warranty insurance scheme and
the resolution of building disputes at the
time the contract of sale is signed. This
requirement will follow similar require-
ments already in place in relation to resi-
dential parks, retirement villages and
tenancy matters. It is considered that this
proposed reform will greatly benefit
consumers in assisting them to make
informed decisions on issues such as
when an "insured event" has occurred,
how they may proceed in the event of a
dispute, who they may contact and how
to lodge a claim. It is proposed that any
failure to provide the information bro-
chure will constitute an offence, al-
though it is envisaged that the likely
penalty may be in the nature of a warn-
ing, penalty notice or fine;

(c) introducing a five working day cooling-
off period for home building contracts
between a consumer and a builder. This
will make building contracts consistent
with sale of land contracts, and enable a
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consumer to terminate a home building
contract within that period. It is consid-
ered that any costs incurred by the
builder during the cooling off period
would necessarily be minimal and
should be borne by the consumer. The
proposed reform is not intended to apply
to building contracts for commercial pro-
jects between a developer and a builder,
or owner-builder developments; and

(d) making provision so that certain matters
must be included and excluded from
home building contracts. Apart from two
currently specified matters,”® builders
have a general free rein in stipulating
any clause in their building contracts,
including clauses which are detrimental
to the consumer. For example, builders
may add special conditions to standard
contracts which force consumers to ac-
cept sub-standard work or unnecessary
delays. Consumers are also often
obliged to pay the builder no matter how
bad the work.

It is envisaged that the scheme will be
attached to the "front end" of the Tribunal in
the following manner:

1. Consumers will be able to contact the
DFT for preliminary information in rela-
tion to options for dispute resolution;

2. Ifthe dispute cannot be resolved through
informal discussions between the con-
sumer, builder and/or insurer, a building
claim should be lodged with the Tribunal;

3. The claim must then be assessed to de-
termine whether the matter is appropri-
ate for alternative dispute resolution.
Unless the dispute is considered inap-
propriate, it must go through the alterna-
tive dispute resolution process;

4. Matters which are appropriate for me-
diation will be allocated a mediator from
an approved panel of Tribunal media-
tors, unless the parties agree to use their
own mediator;

S. The Tribunal will have the power to
give effect to any agreement or
arrangement arising out of a mediation.
Enforcement will be available. This is a
significant power and further enhances
the effectiveness of the alternative
dispute resolution option;

6. If the dispute is not resolved at the
mediation or if mediation is not

appropriate in the first instance, the
matter proceeds to a hearing before the
Tribunal; and

7. Following the hearing the Tribunal will
be able to make orders binding on all the
parties to the proceedings.

Comment on Proposed Dispute
Resolution Reforms

The author respectfully submits that a
compulsory form of mediation should in the
first instance be engaged in by the parties.
The reasons in support of mediation are
many, not least the success rate of settle-
ments in various jurisdictions which make
mediation or alternative dispute resolution
compulsory, the saving of time and costs,
privacy and publicity considerations and the
chance to salvage a commercial relationship
which would almost certainly be destroyed
in litigation.

However, the reforms should not be so
inflexible as to not recognise cases where
mediation is clearly inappropriate and
would only escalate costs. To this end, it is
respectfully submitted that the reforms
should enable the parties to opt out of me-
diation in appropriate circumstances, taking
into account relevant considerations such as:

»the nature and complexity of the
dispute;

» the quantum and costs involved;

» the relationship between the parties;

» the remedy required; and

» any other relevant matter.

6. TRIBUNAL REFORMS

The Tribunal currently receives around
4,800 building claims each year. With the
increase in building claims, there have been
delays in the hearing of home building dis-
putes. To complement the alternative dis-
pute resolution system outlined above, a
series of other reforms were proposed to the
Tribunal.

Proposed Tribunal Reforms
The proposals for reform include:

(a) capping the monetary jurisdiction of the
Tribunal in building claims at $500,000
instead of the current unlimited
jurisdiction. Although large claims are a
small percentage of the Tribunal's list,
they consume a considerable amount of
resources and delay other matters. It is
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considered that cases involving larger
sums of money should be more
appropriately dealt with by the courts;

(b)giving the Tribunal primary
responsibility for the hearing of building
claims for amounts up to $500,000.
Under the current system, a court action
which is commenced first takes
precedence over a Tribunal action.
Under the proposed reform, it is
considered that the Tribunal should have
sole jurisdiction in relation to claims up
to $500,000;

(c) enabling the Tribunal to convert work
orders to money orders. This is an
essential power as a builder who is
subject to an order to perform work may
refuse to do so. In this event, the
proposed reforms will enable the
consumer to engage or obtain a
quotation from another builder for the
purpose of carrying out the work, and
then apply to the Tribunal to convert the
work order against the first builder into a
money order to the value of the
alternative builder's work; and

(d) ensuring fees can be prescribed for
specialist building assessors. Under the
existing law, the Tribunal does not have
power to change the fees of specialist
building assessors in certain
circumstances.

7. PENALTIES

The Act contains a range of offences,
including unlicensed contracting, taking of
excessive deposits, the carrying out of work
by unqualified persons and the failure of
builders to insure work. The current maxi-
mum penalty for carrying out work without
a licence or insurance is $11,000 (100 pen-
alty units). However, the maximum penalty
is rarely imposed. It is considered that the
current level of penalties do not act as a suf-
ficient deterrent against breach of the Act,
nor do they sufficiently impress upon the
courts the seriousness of the offences under
the Act. It is therefore proposed that the maxi-
mum penalties for all offences be doubled.

8. FUNDING

To fund the proposed reforms and their
implementation, it is estimated that recur-
rent annual funding of approximately
$3 million will be required. It is proposed
that the source of the funding may be

derived from a one-off increase in building
licence fees of 10 per cent. It is further pro-
posed that the fee for owner-builder permits
be increased. Any additional revenue arising
from the increase in fees will be retained by
the DFT to meet the recurrent cost of the
reforms. The scheduled Consumer Price
Index increase, originally to take effect in
March 2001, will not proceed in the light of
this one-off increase.

9. ADMINISTRATIVE AND
COMPLIANCE ACTION TO
COMPLEMENT REFORMS

In addition to the proposed reforms, the
DFT has taken or will take a number of
steps to further improve consumer protec-
tion. These steps include:

»the formation of the new Legal
Services and Compliance and Standards
Divisions;

»the appointment of a Solicitor
Advocate whose role is to concentrate on
major cases, many of which are in the
building area;

»the appointment of six new building
investigators to investigate breaches of
conduct by builders or insurers;

»a move away from reliance on
warning letters towards a greater emphasis
on penal notices, prosecution or disciplinary
action for breaches of the Act or other
improper conduct;

»a review of existing building
complaints to establish and accelerate the
investigation of serious matters;

»a review of the criteria for home
building grants;

»a revision of the DFT's series of plain
English building contracts;

»the development of a comprehensive
consumer guide on insurance, licensing,
contracts etc;

»ongoing discussions with other
departments associated with home building,
including the Departments of Urban Affairs
and Planning and Local Government for the
purpose of improving the standard of
building work in New South Wales; and

»use of new laws passed during 2000 in
building matters. For example, the new
‘substantiation power’*>, which requires a
trader to ‘prove’ the claims made in
advertisements was applied to one builder.
Three building licenses have been
suspended, since August 2000 under the
new power to suspend a trader's license for
60 days where there is a likelihood of
significant loss or harm to consumers.
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10. CONSULTATION TO DATE

The proposed reforms have been ap-
proved by the Cabinet. In developing this
package of reforms, the views of key inter-
ested parties have been sought.

This has included:

> extensive community consultation was
undertaken through the Review of Licensing
in the NSW Home Building Industry. Over
250 submissions were received;

»a series of forums throughout 2000
with the building industry and insurers;

» Ministerial meetings with
representatives of the building industry and
its associations;

» Ministerial meetings with builders and
consumers about home building issues;
meetings with the Building Action Review
Group;

» consultation with the Home Building
Advisory Council, established to provide
advice to the Minister on consumer-related
issues in the home building industry; and

> discussions/correspondence  with
Members of Parliament who have
represented their constituents' concerns.

11. CONSULTATION IN

FUTURE

In late February 2001, the Government
announced the release of a draft Home
Building Legislation Amendment Bill 2001
which incorporates the proposed reforms
discussed above. At the time of writing,
consultation on the Bill is being undertaken
and comments are invited up to the end of
March 2001.
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