
REVIEWS
303

in q u e s t e x a m in e s  th e  c irc u m sta n c e s  o f  
th e  p e r s o n ’s d e a th ,  th i s  m e a n s  th e  
tra u m a  m u s t  a t  t im e s  b e  a lm o s t u n e n ­
d u ra b le . F o r  th o se  le f t  b e h in d  th e re  a re  
o n ly  th e ir  m e m o r ie s  o f  th e  d e c e a s e d  
w h ic h  a r e  a t ta c k e d  f ro m  m a n y  q u a r ­
te r s  b y  o th e r s  s e e k in g  to  ju s t i f y  a n d  
ev e n  a p p la u d  th e  u s e  o f  d e a d ly  fo rce .

In  V i c t o r i a  a  n u m b e r  o f  p e o p l e  
w e re  k i l le d  b y  p o l ic e  b e tw e e n  1 9 8 7  
a n d  1989 . T h e  in q u e s ts  in to  th e  d e a th s  
o f  s o m e  o f  t h e  m e n  w e r e  b r i e f ,  
a l t h o u g h  o n e  i s  s t i l l  o n  a p p e a l .  
H o w e v e r , b y  N o v e m b e r  19 9 2 , a  se rie s  
o f  in q u e s ts  in to  th e  d e a th s  o f  s e v e n  
y o u n g  m e n  a t  th e  h a n d s  o f  p o lic e  h a d  
l a s t e d  f o r  a l m o s t  t h r e e - a n d - a - h a l f  
y e a rs  w i th o u t  a n y  f in d in g  o f  f a c t  b y  
th e  S ta te  C o ro n e r . T h e  tra u m a  fo r  th e  
re la tiv e s  c o n tin u e s  w ith o u t th e  b e n e fit  
o f  a n y  ad jo u rn m e n t.

S o m e  o f  th e  y o u n g  m e n  d i e d  in  
e x tra o rd in a ry  c irc u m s ta n c e s .  B u t fo r  
o th e rs  th e ir  d e a th s  w e re  m a rk e d  b y  lit­
t l e  m o re  th a n  p o l ic e  m e d ia  r e le a s e s  
th a t a t ta c k e d  th e ir  c h a ra c te rs . I t  m u s t 
h a v e  b e e n  d e v a s ta t in g  f o r  r e la t iv e s  
w h o  c o u ld  n o t  g e t  a c c e ss  to  th e  m e d ia  
a n d  o th e r  in s t r u m e n ts  o f  in f lu e n c e .  
T h a t  i s  w h y  t h e  w o r k  o f  t h e  
F le m in g to n /K e n s in g to n  L e g a l S e rv ic e  
in  fa c il ita tin g  th e  p u b lic a tio n  o f  Police 
Shootings in Victoria is  co m m e n d a b le . 
I t  e m p o w e r s  t h e  d i s e m p o w e r e d  b y  
g iv in g  th em  a  c h a n c e  to  g iv e  th e  fac ts  
a b o u t  t h e i r  s o n s  a n d  b r o t h e r s  a n d  
b o y fr ie n d s . I t  h a s  a lso  g iv e n  th em  an  
o p p o r tu n i ty  to  r e f l e c t  o n  a n d  r e c o rd  
t h e i r  e x p e r i e n c e s .  I t  s e e m s  a l s o  to  
h a v e  g iv e n  th e m  a n  id e n tity  w h ic h  h as  
b o u n d  th e m  c lo s e ly  to g e th e r  in  th e ir  
a d v e rs ity .

T h e r a p e u t i c  th e  e x p e r i e n c e  m a y  
h a v e  b e e n  fo r  th e  co n tr ib u to rs  —  re la ­
tiv e s  o f  th re e  o f  th e  d e a d  m e n  —  b u t 
th e  c o m m u n ity  is  a ls o  r ic h e r  f o r  th e  
d o c u m e n t th e y  h a v e  p ro d u c e d  —  p e r ­
so n a l, q u e ru lo u s  a n d  b i t te r  a s  i t  is  a t  
tim es . A n d  w h y  s h o u ld  it  n o t  b e?

Police Shootings in Victoria  is  
in t r o d u c e d  b y  F a t h e r  P e t e r  N o r d e n  
w h o  p re s id e d  o v e r  th e  b u ria l  o f  tw o  o f  
th e  m e n . H is  c o m m e n ts  a p t ly  in t r o ­
d u c e  t h e  a c c o u n t s .  T h e  a u t h o r s  
d e s c r ib e  th e  a b s e n c e  o f  c o m p a s s io n  
a n d , fo r  so m e , th e  la c k  o f  a n y  c o n ta c t

fro m  th e  p o lic e  fo rce . W a s  c o u n se llin g  
m a d e  a v a ila b le  to  th e se  p e o p le ?  W a s  a  
fo rm a l e x p la n a tio n  g iv e n  o f  w h a t  h a d  
o c c u rre d  a n d  w h y  p o lic e  fe lt  it  n e c e s ­
s a r y  to  k i l l  t h e i r  b r o th e r s ,  s o n s  a n d  
b o y fr ie n d s?  I t  w a s  n o t. T h e  c o m m u n i­
c a tio n  th a t to o k  p la c e  w a s  th ro u g h  th e  
m e d ia .  A n d  i t  w a s  o f te n  in a c c u ra te .  
W a s  it d e lib e ra te ly  so  a n d  w h y  d id  th e  
m e d i a  c o - o p e r a t e  in  t h e  p r o c e s s ?  
M a n y  o f  th e  re la tiv e s  b e lie v e  th a t th e  
p o lic e  a c te d  im p ro p e rly .

T h e  w r i te r s  ta lk  o f  th e ir  e x p e c ta ­
tio n s  o f  th e  in q u e s t  p ro c e s s  a n d  th e ir  
o b se rv a tio n s  o f  th e  p o lic e  w h o  a tte n d ­
e d  co u rt. T h e y  g iv e  v e n t to  th e ir  f ru s ­
tra tio n  a t  th e  sh o o te rs  b e in g  a llo w e d  to  
c la im  p r iv ile g e  a g a in s t se lf- in c r im in a ­
t io n  w h e n  c a l l e d  a s  w i tn e s s e s .  T h e  
c o m m u n i t y / p o l i c e  t e n s i o n  in  
F le m in g to n  a f te r  1 9 8 7  is  a l s o  m e n ­
tio n ed .

I t  is  c la im e d  th a t b o th  th e  H o m ic id e  
S q u a d  a n d  th e  In te rn a l In v e s tig a tio n s  
D e p a r tm e n t  w e re  e a g e r  to  e x o n e ra te  
th e  p o lic e  a n d  th a t an  a d e q u a te  in v e s ti­
g a tio n  in to  th e  c irc u m sta n c e s  o f  e a c h  
y o u n g  m a n ’s d e a th  w as n o t u n d e r ta k ­
e n .  O n e  a f t e r  a n o t h e r ,  th e  a u t h o r s  
la m e n t th e  la c k  o f  an  e f fe c tiv e  m e c h a ­
n i s m  f o r  i n v e s t i g a t i n g  t h e i r  
g r i e v a n c e s .  T o w a r d  th e  e n d  o f  th e  
b o o k  t h e r e  i s  a  s u m m a r y  o f  th e  
F l e m i n g t o n / K e n s i n g t o n  L e g a l  
S e r v i c e ’s s u b m i s s i o n  to  th e  F a t a l  
P o lic e  S h o o tin g s  In q u e s ts . T h e y , l ik e  
th e  C o u n c il  fo r  C iv il  L ib e r t ie s ,  w e re  
g r a n te d  s ta n d in g  b y  th e  C o r o n e r  to  
a p p e a r  b e fo re  th e  in q u e s ts . T h is  is  a  
v a lu a b le  re c o rd  o f  th e  re s p o n se  b y  a  
c o m m u n ity  g ro u p  to  a  g lo o m y  c h a p te r  
o f  V ic to r ia ’s h is to ry  o f  la w  e n f o r c e ­
m en t.

Police Shootings in Victoria is  an  
im p o rta n t p u b lic a tio n . It d o e s  n o t p re ­
t e n d  to  b e  a n  a c a d e m i c  a n a l y s i s .  
In s te a d  it is  a  p o w e rfu l e x p re s s io n  o f  
fe e lin g  b y  th e  w o m e n  c lo se  to  th re e  o f  
th e  y o u n g  m en . W h a t th ey  h a v e  to  say  
a b o u t  h o w  th e y  a n d  th e s e  m e n  w e re  
tre a te d  b y  p o lic e  a n d  o th e rs  c a n  a t  la s t 
b e  h ea rd . W h a t th e y  d o  say  is  a  c re d it 
to  th e ir  c o u ra g e  a n d  th e ir  r e s il ie n c e .  
T h e  r e f le c t io n s  a n d  th e  p a in  o f  L y n  
M i l i t a n o ,  F a y  S p e a r  a n d  E l i z a b e th  
H o u g h to n  a re  p o w e rfu l. R e a d e rs  w ill

b e  s o b e r e d  a n d  d i s t u r b e d  b y  t h e i r
ex p e rie n c e s .
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T w o  h u n d r e d  y e a r s  a g o  A le x a n d e r  
H a m ilto n  w ro te  in  The Federalist (N o .
78):

Whoever attentively considers the dif­
ferent departments of power must per­
ceive, that, in a government in which 
they are separated from each other, the 
judiciary, from the nature of its func­
tions, will always be the least danger­
ous to the p o litica l rights of the 
Constitution; because it will be least in 
capacity to annoy or injure them . . . 
The judiciary . . . has no influence over 
either the sword or the purse; no direc­
tion either o f the strength or of the 
wealth of the society; and can take no 
active resolution whatever. It may truly 
be said to have neither fo rce  nor w ill, 
but merely judgment.

A s D a v id  S o lo m o n  e s ta b lish e s , th is 
co m m o n  c o n c e p tio n  is  l i tt le  m o re  th an  
a  m y th  in  re sp e c t o f  A u s tra lia ’s H ig h  
C o u r t .  W h i le  th e  c o u r t ’s r e a s o n in g  
m a y  c lo a k  p o litic a l  is su e s  a n d  c o n se ­
q u e n c e s  w ith  le g a l  j a r g o n ,  i t s  d e c i ­
s io n s  d o  h a v e  m a jo r  im p lic a t io n s  fo r  
A u s tra lian  so c ie ty .

T h e  n o tio n  th a t th e  ju d ic ia l  a rm  o f  
g o v e rn m e n t o c c u p ie s  a  la rg e ly  in e ffe c ­
tu a l p o litic a l p o s it io n  h a s , o n  o cc as io n , 
b e e n  p ro p a g a te d  b y  th e  ju d g e s  o f  th e  
H ig h  C o u rt. S ir  O w e n  D ix o n  o n  tak in g  
u p  th e  p o s it io n  o f  C h ie f  Ju s tic e  o f  th e  
H ig h  C o u r t  in  1 9 5 2  a r g u e d  th a t  th e  
c o u r t  s h o u ld  a d o p t  a n  o v e r tly  leg a lis tic  
a p p r o a c h ,  fo r  h e  p e r c e iv e d  th a t  th is  
w a s  th e  b e s t  w a y  to  a v o id  c o n tro v e rsy  
in  in s tan ce s  o f  g re a t p o litic a l  co n flic t. 
I t  w a s  im p lic i t  in  D ix o n ’s s ta te m e n t  
th a t ,  u n d e r  a  g u i s e  o f  l e g a l i s m ,  th e  
c o u r t  s h o u ld  c o n t in u e  to  e x e rc is e  its  
p o w e rfu l  ro le .  H o w e v e r ,  a s  S o lo m o n
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d e m o n s tra te s , re c o u rse  to  p u re ly  le g a l 
re a so n in g  c a n n o t sh ro u d  th e  p ro fo u n d  
e f fe c t th a t th e  H ig h  C o u r t  h a s  h a d  o n  
A u s tra lia ’s p o litic a l  sy s tem .

S o lo m o n ’s c e n tra l  th e s is  is  u n c o n -  
tro v e rs ia l. A s  th e  title  o f  th e  b o o k  s u g ­
g e s ts , h e  a rg u e s  th a t d e c is io n s  o f  th e  
H ig h  C o u r t  h a v e  h a d  s ig n if ic a n t p o li t i ­
c a l ra m if ic a tio n s . In  th e  le g a l c o m m u ­
n ity  su c h  a  s ta te m e n t w o u ld  b e  c o n s id ­
e re d  a lm o s t  trite . E v e ry  s tu d e n t o f  law  
in  A u s tra lia ,  e s p e c ia lly  c o n s t i tu tio n a l  
la w , s h o u ld  r e a l i s e  th a t  a s  th e  f in a l  
a r b i te r  o f  th e  c o m m o n  la w  a n d  s o le  
i n t e r p r e t e r  o f  th e  C o n s t i t u t i o n ,  th e  
H ig h  C o u r t  h a s  a  p r o f o u n d ,  th o u g h  
o f te n  in d i r e c t ,  e f f e c t  o n  A u s t r a l i a ’s 
p o litic a l sy s tem .

F ro m  a  l a w y e r ’s p e r s p e c t iv e ,  th e  
l im ite d  n a tu re  o f  S o lo m o n ’s th e s is  is 
th e  s ig n if ic a n t w e a k n e ss  o f  th is  b o o k . 
H o w e v e r , fro m  a  la y p e rs o n ’s p e rsp e c ­
tiv e  th e  b o o k  is  m u c h  m o re  sa tis fy in g . 
A s  S o lo m o n  p o in ts  o u t  (p .1 9 ) , m e d ia  
in te re s t  in  th e  fu n c tio n in g  o f  th e  H ig h  
C o u rt is  m in im a l, w ith  o n ly  o n e  jo u r ­
n a lis t  p e rm a n e n tly  a s s ig n e d  to  re p o r t  
o n  i ts  d e c is io n s .  A u s tra l ia n s  a re  a lso  
c h r o n i c a l l y  i g n o r a n t  o f  o u r  
C o n s t i t u t i o n ;  a c c o r d i n g  to  t h e  
C o n s titu tio n a l C o m m iss io n  o n ly  5 4 %  
o f  A u s t r a l i a n s  a r e  a w a r e  o f  th e  
C o n s ti tu t io n ’s e x is te n c e  (p .1 5 2 ) . T h is  
b o o k  th u s  c a te r s  f o r  th e  m a jo r i ty  o f  
A u s t r a l ia n s  u n a w a re  o f  th e  p o l i t ic a l  
n a tu re  o f  th e  H ig h  C o u r t ’s ro le ,  a n d  
f ills  a  g a p  in  p o p u la r  w o rk s  a b o u t  th e  
in te ra c tio n  o f  p o litic s  a n d  th e  law .

S o lo m o n  h a s  s tru c tu re d  m u c h  o f  h is  
a rg u m e n t a ro u n d  v a r io u s  a re a s  w h e re  
H ig h  C o u r t  d e c is io n s  h a v e  m a d e  c o n ­
s id e ra b le  p o l i t ic a l  im p a c t .  P a r t ic u la r  
e m p h a s is  is  p la c e d  o n  h o w  d e c is io n s  
h a v e  te n d e d  to  c e n tra lise  c o n s titu tio n a l 
p o w e r  in  th e  C o m m o n w e a lth . T h e re  is  
d is c u s s io n  o f  th e  C o m m o n w e a l th ’s 
n e w fo u n d  le g is la tiv e  c a p a c ity  in  a re a s  
s u c h  a s  e n v i r o n m e n t a l  p r o t e c t i o n  
( C h a p t e r  2 ) ,  th e  b a l a n c e  o f  p o w e r  
b e tw e e n  th e  C o m m o n w e a lth  a n d  th e  
S ta te s  (C h a p te r  10) a n d  th e  th w a r tin g  
o f  th e  C o m m o n w e a l th ’s a t te m p ts  to  
c o m p re h e n s iv e ly  re g u la te  c o rp o ra tio n s  
(C h a p te r  4 ) . S o lo m o n  d e ta ils  h o w  th e  
H ig h  C o u r t  h a s  p la y e d  a n  im p o r ta n t  
ro le  in  b r in g in g  A u s tra lia  in c re a s in g ly

c l o s e r  to  i n d e p e n d e n t  n a t i o n h o o d  
(C h a p te r  9 ). R e fe re n c e  is  a lso  m a d e  to  
in s t i tu t io n a l  in te ra c t io n  b e tw e e n  th e  
H ig h  C o u r t  a n d  th e  l e g i s l a tu r e  a n d  
e x e c u tiv e  (C h a p te r  12).

T h is  b o o k  in c lu d e s  a  sh o rt b ib lio g ­
ra p h y  ( w h ic h  h ig h l ig h ts  th e  la c k  o f  
p o p u la r  w o rk s  in  th is  a rea ) , sh o rt n o te s  
o n  s e le c te d  ju d g e s  o f  th e  H ig h  C o u r t 
(w h ic h  a re  so  s h o r t  a s  to  b e  o f  l i t t le  
u se ) , a  tab le  o f  ca se s  (w h ic h  is  v ir tu a l­
ly  u se le ss  b e c a u se  it  h a s  n o  p a g e  re fe r ­
e n c es  to  th e  tex t) a n d  a  c o m p re h e n s iv e  
su b je c t in d ex .

T h e  re s tr ic te d  s c o p e  o f  S o lo m o n ’s 
t h e s i s  m e a n s  t h i s  b o o k  i s  m a i n l y  
d e sc r ip tiv e . I t  w a s  d is a p p o in tin g  th a t 
h e  d id  n o t  s e e k  to  g r a p p le  w ith  th e  
im p lic a tio n s  o f , o r  a t  le a s t g iv e  g re a te r  
a t te n tio n  to , m o re  c h a lle n g in g  is su e s  
su ch  a s  th e  l in k  b e tw e e n  ju d ic ia l  p re f ­
e r e n c e  a n d  m e th o d  a n d  th e  p o l i t ic a l  
im p a c t  h e  s o  c le a r ly  d e m o n s t r a te s .  
G re a te r  fo c u s  o n  th e  e x te n t  to  w h ic h  
th e  r e a s o n in g  a d o p te d  b y  th e  H ig h  
C o u rt is  p o litic a l  o r  v a lu e - la d e n  w o u ld  
h a v e  b e e n  o f  p a r tic u la r  in te re st.

O n e  c o u ld  a lso  q u ib b le  w ith  th e  u se  
S o lo m o n  m a k e s  o f  c e r ta in  c a se s . F o r  
e x a m p le , h e  id e n tif ie s  th e  leg a l re su lt  
o f  Australian Communist Party v The 
Commonwealth  ( 1 9 5 1 )  8 3  C L R  1 
(p .7 4 ) b u t  h e  fa ils  to  a d e q u a te ly  c o n ­
s id e r th e  d ra m a tic  p o litic a l e v e n ts  th e  
d e c is io n  e n g e n d e re d  o r  to  e x p la in  its  
im p o r ta n c e  in  e n s u r in g  th a t  p o l i t ic a l  
e x p r e s s io n  w a s  f r e e  f r o m  a r b i t r a r y  
e x e c u t iv e  in te r f e re n c e .  T h e  d e c is io n  
(a n d  th e  r e fe re n d u m  it  p ro v o k e d )  is  
m e n t i o n e d  o n  f o u r  s e p a r a t e ,  b u t  
u n l in k e d ,  o c c a s io n s  ( p p .7 3 -7 4 ,  1 4 9 , 
1 7 6 , 1 8 9 -1 9 0 )  c a u s in g  m u c h  o f  th e  
a rg u m e n t h e  m ay  h av e  g e n e ra te d  fro m  
th e  c a se  to  b e  lo st.

I t  is  a l s o  a r g u a b le  t h a t  th e  H ig h  
C o u r t’s ro le  in  im p ro v in g  th e  ju d ic ia l  
p ro c e s s  d e se rv e s  m o re  a tte n tio n . T h e  
im p o rta n c e  to  th e  c r im in a l p ro c e ss  o f  
M cKinney & Judge  v The Queen 
(1 9 9 1 ) 171 C L R  4 6 8  o n  th e  v u ln e ra ­
b i l i ty  o f  a n  a c c u s e d  to  a  f a b r ic a te d  
a d m is s io n  w h i le  b e in g  in v o lu n ta r i ly  
h e ld  in  p o lic e  c u s to d y  (i.e . v e rb a llin g ) 
o u g h t to  h a v e  b e e n  d e a lt  w ith .

T h is  b o o k  w a s  d e s tin e d  to  q u ic k ly  
f a l l  b e h i n d  t h e  r e l e n t l e s s  p a c e  o f

c h a n g e  se t b y  th e  H ig h  C o u r t  Mabo v 
Queensland  ( 1 9 9 2 )  6 6  A L J R  4 0 8 ,  
w h ich  re c o g n ise d  a  fo rm  o f  n a tiv e  title  
h e ld  b y  th e  i n d ig e n o u s  p e o p le s  o f  
A u s tra lia , a n d  th e  c o u r t ’s p re lim in a ry  
o r d e r  i n v a l i d a t i n g  t h e  C o m m o n ­
w e a l th ’s s c h e m e  to  r e s t r ic t  p o l i t ic a l  
a d v e r t i s i n g  in  Australian Capital 
Television  v The Commonwealth  
w o u ld  h a v e  re p re se n te d  id e a l ad d itio n s  
to  th is  w o rk . H o w e v e r, th is  b o o k  c o n ­
ta in s  m o re  th a n  e n o u g h  m a te r ia l to  s a t­
is fy  th e  re a d e r  o f  th e  H ig h  C o u r t’s s ig ­
n if ic a n t p o litic a l  in flu en c e .

In  su c c e ss fu lly  tra v e rs in g  a  su rp ris ­
in g  v a r ie ty  o f  su b je c ts , th is  b o o k  is  a  
s ig n if ic a n t ac h ie v e m e n t. S o lo m o n  p re ­
sen ts  lu c id  a n d  a c c e ss ib le  ev id e n c e  o f  
th e  im p o rta n c e  o f  th e  H ig h  C o u r t a n d  
its  ro le  in  A u s tra lia ’s p o litic a l sy s tem . 
O v e r a l l ,  in  s e e k in g  to  id e n t i f y  a n d  
e x p la in  th e  a r e a s  in  w h ic h  th e  c o u r t  
h as in f lu e n c e d  th e  p o litic a l p ro c e ss  in  
A u s tra lia , th is  b o o k  a c h ie v e s  i ts  a im  
a d m ira b ly .
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George Williams, a graduate o f  
M acquarie University, is a ju dge’s
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VICTORIAN
SENTENCING
MANUAL
by Judges of the Victorian County 

Court; The Law Printer, Melbourne, 
1991; $145 plus updates twice 
yearly.

T h e  r e v i e w e r  o f  t h e  Victorian  
Sentencing Manual d e la y e d  fo r  so m e  
m o n t h s  o v e r  h i s  t a s k .  T h e  B o o k  
R e v ie w  E d i to r  o f  th e  A lt.U  w i l l  n o  
d o u b t  e x c la im :  ‘N o th in g  n e w ! ’ B u t  
th e re  w e re  tw o  re a so n s  fo r  th e  d ila to ri­
n e ss  —  (1 ) th a t  h e  w a s  w a it in g  f o r ­
lo rn ly  fo r  th e  In d e x  p ro m ise d  a t  p .7 9 5  
to  a r r iv e  (a  little  sp u rio u s  a s  a n  e x c u se  
y o u  m a y  b e  p a r d o n e d  f o r  th in k in g ) ;  
an d  (2 ) m o re  im p o rta n tly , th a t so m e ­
th in g  a b o u t  th e  a u th o r s h ip  a n d  p r o ­
p o se d  a u d ie n c e  o f  th e  w o rk  n ig g le d  a t  
h im .
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