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Since 1988 the Commonwealth has
been putting in place the legislative and
administrative machinery that will
enable it to recover its expenditure on
social security payments to new
migrants from those who signed assur-
ances of support for the migrants.

An assurance of support, formerly
called a maintenance guarantee, is a for-
mal undertaking by the signatory to
maintain the migrant for a specified
period of time after arrival in Australia,
and to repay. to the Commonwealth any
amount paid to the migrant for the lat-
ter’s maintenance. The liability to repay
extends to payments of special benefit
and (since December 1989), unemploy-
ment benefit, newstart or job search
allowance, but not to other types of ben-
efit, allowance or pension.'

The Migration Regulations 1989 pre-
scribe the categories of migrant in
respect of whom an assurance of sup-
port is required before migrant entry
may be approved. These are categories
of migrant that would otherwise be like-
ly to be a charge on the community,
such as orphaned minors, special need
and last remaining overseas relatives
and aged dependent relatives.

It is not necessary for the assurance
of support to be given by the person
who sponsored the migrant. In practice
the assurance of support is often signed
by a family member selected by the
sponsor or the migrant as being the
most financially sound.

Since new migrants generally lack
the residential qualifications for pen-
sions and benefits, the only social secu-
rity payment available to most of them
is special benefit. Under s.729 of the
Social Security Act 1991 (Cth) the
Secretary, Department of Social
Security has a discretion to grant special
benefit to a person who ‘is unable to
earn a sufficient livelihood’.

Since 1959 the Migration Regu-
lations have provided that where special
benefit is paid to a migrant during a
period when an assurance of support is

in force, an amount equal to the expen-
diture is a debt due and payable to the
Commonwealth by the person who gave
the assurance of support. The debt could
be sued for and recovered in a court of
competent jurisdiction. In practice many
such debts were, until recently, waived
or written off.

Until new guidelines were adopted in
1984, DSS often refused to grant special
benefit to a migrant during a period
when an assurance of support was in
force and the signatory was able but
unwilling to provide support. Under the
1984 guidelines, the existence of an
assurance of support ceased to be a bar-
rier to the grant of special benefit to a

" migrant, although the availability of

support from the signatory or from
other family members were relevant to
the assessment of the rate of benefit
payable.?

Following the 1988 Budget initia-
tives, new powers were inserted into the
Social Security Act 1947 (Cth) to enable
the Secretary, DSS to recover assurance
of support debts. The Secretary could
recover the debt by withholding instal-
ments from a pension, benefit or
allowance payable to the signatory
(s.246(2A)), or by means of the gar-
nishee power in s.162. The Secretary
could also waive or write off the debt or
accept payment by instalments (s.251).
The Social Security Act 1947 was
repealed from 1 July 1991 and a new
‘plain English’ Act substituted, the
Social Security Act 1991. The recovery
provisions in the new Act are not signif-
icantly different from those in the 1947
Act?

On 18 December 1991 the Minister
for Immigration announced details of
new assurance of support arrangements.
These measures, which were provided
in the Migration Regulations (Amend-
ment) (SR 418 of 1991) to commence
on 20 December 1991, were as follows:

+ the duration of assurances of support
given on or after 20 December 1991,
or which had been in force for less
than two years at that date, was
reduced from five years to a period
of two years from the date of the
migrant’s entry into Australia or
from the date of the grant of perma-
nent residence, whichever happens
later (r.163B(2)).

e From 20 December 1991 current
assurances which have run for more
than two years will cease, but debts
which were accrued before then will
remain (rr.163B(1) and 163D); and
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» a person who gives an assurance of
support for applications lodged on or
after 20 December 1991 is required
to lodge a bond to secure payment to
the Commonwealth, on demand, of
monies due to the Commonwealth
under the assurance of support. The
amount of the bond is $3500 for the
first person covered by the assur-
ance, and $1500 for each additional
adult (r. 164D). The bond is addi-
tional to the charge of $822 required
under the Migration (Health
Services) Charge Act 1991 in respect
of each migrant for whom an assur-
ance of support is required.

In due course the reduction in the
duration of assurances of support given
since 20 December 1989 and the taking
of bonds to secure monies payable
under assurances given after 20
December 1991 will lessen the number
of recovery actions against signatories.
But the next few years are likely to see
sustained DSS activity directed at
recovering debts incurred prior to 20
December 1991, which are not affected
by the recent changes. The remainder of
this article is directed to issues concemn-
ing the recoverability of those debts.

Review rights

In 1989 DSS established new policy
and procedures for recovery of assur-
ance of support debts. As a result a
number of assurance signatories
received letters notifying them that they
were indebted to the Commonwealth
and, where the migrant was currently
receiving benefits, that the debt was
continuing to grow. In some cases
recovery action was commenced by
way of garishee or deductions from the
signatory’s social security payments. In
other cases, DSS sought information
about the signatory’s circumstances pre-
liminary to recovery action.

In 1989-91 a number of signatories
sought to exercise their appeal rights
upon receiving such letters. A prelimi-
nary issue was whether there was a
reviewable decision in cases where the
Department had notified that a debt was
accruing, but had taken no other action
to recover it.

The jurisdiction of the Social
Security Appeals Tribunal (SSAT) and
the Administrative Appeals Tribunal
(AAT) depends on there being a deci-
sion of an officer under the Social
Security Act. On one view the DSS had
done no more than notify the signatory
of a liability that had arisen by opera-
tion of law. That argument was laid to
rest in February 1991 when the AAT

said that it was not necessary to wait
until recovery action was commenced
before reviewing the raising of the debt.
A decision by a DSS officer that a ‘the
legal and factual elements of recover-
ability exist’ is a reviewable decision.*

Defences to recovery

Signatories who receive a letter from
DSS notifying that a debt has been
incurred may raise a number of grounds
of objection. In some cases the person
from whom recovery was sought had
not in fact signed the assurance of sup-
port. Other defences that may be raised
include the following:

1. The signatory did not understand the
nature of the document when he or
she signed the assurance of support.
For example, the person may have
thought that he or she was signing a
sponsorship form. The signatory may
have been unable to read English, or
have suffered some other special dis-
advantage that should have been
apparent to the officer who approved
the assurance.

2. The person, although possibly under-
standing the nature of the document,
believed that the duty to repay would
not arise so long as he or she was
willing and able to support the
migrant in the person’s own home.
The signatory may not have foreseen
that a personality conflict with the
migrant would develop, resulting in
the migrant deciding to move out and
claim special benefit.

3. The signatory signed the form as a
result of pressure amounting to
duress or undue influence by the
migrant, the sponsor or other family
members.

4. The signatory thought the assurance
of support would cease to operate or
not be enforced if his or her financial
circumstances deteriorated after the
migrant’s arrival, for example as a
result of the birth of children and the
resultant loss of a wife’s income.

5. It may be argued that the migrant had
ceased to have the status of a migrant
upon becoming naturalised as an
Australian citizen, or as a result of
being ‘absorbed into the Australian
community’, thereby passing beyond
the reach of the immigration power
of the Commonwealth upon which
the validity of the Migration
Regulations depends.

6. Even if the debt is legally recover-
able, the signatory may argue for a
variety of reasons that the Secretary
should exercise the discretion to

waive or write off the debt. Waiver
expunges the debt so that it ceases to
be recoverable in law, while write off
is an administrative step recognising
that a debt is for practical reasons not
recoverable either temporarily or
permanently. Write-off is not appro-
priate in cases where the signatory is
able to pay.

Waiver

In the past the waiver power has been
freely applied to assurance of support
debts. In some cases where the legal
existence of the debt was in question,
waiver of the debt avoided the cost and
trouble of testing the Commonwealth’s
claim.’ Discretionary considerations
indicating waiver were not always kept
distinct from legal defences to the
recovery of a debt. As a result, many of
the interesting legal issues thrown up by
these cases are yet to be ruled upon.

A more rigorous approach will be
necessary in future following the
restriction of the waiver discretion by
directions given by the Minister for
Social Security. The directions were
given in a notice under section 1237(3)
of the 1991 Act, and have effect from
24 July 1991. Under subsection 1237(2)
the Secretary (and, derivatively, the
SSAT and AAT) when exercising the
waiver power must ‘act in accordance
with directions from time to time in
force under subsection (3)’.

The directions appear to preclude
some of the grounds on which debts
were waived in the past. For example, it
was DSS policy to waive a debt arising
from special benefit paid to a migrant
before DSS had notified the signatory
that the benefit had been granted. The
directions do not authorise waiver on
this ground (although in a recent case
the AAT suggested, obiter, that failure
to notify could be sufficiently unusual
to amount to ‘special circumstances’, a
ground for waiver under para. (g) of the
Notice)®.

Circumstances negating the
signatory’s consent

Some of the grounds of objection listed
above to the raising of a debt relate to
the absence of any real consent to the
giving of the assurance. Factors such as
mistake, misrepresentation, duress and
undue influence may negate the appar-
ently voluntary nature of the undertak-
ing.

In contract law, persons who sign
agreements guaranteeing the debts of
another may be able to obtain relief
from their obligations under the guaran-
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tee on various grounds. Equitable relief
on the ground of undue influence may
be available where the lender knew or
should have known that a relationship
of undue influence existed between
debtor and guarantor, and the lender
relied on the debtor to procure the guar-
antor’s signature to the contract of guar-
antee (Yerkey v Jones (1939) 63 CLR
649). Mark Sneddon in a recent article’
argues that the lender may be found to
have relied upon the debtor even where
the lender sent the contract directly to
the guarantor for signing, and advised
the guarantor to obtain independent
legal advice before signing.

Akin to but distinct from the doctrine
of undue influence, relief from a con-
tract may be granted on the ground of
unconscionable conduct. This arises
where a person is at a special disadvan-
tage in a transaction (e.g. because of
language difficulties or ignorance) and
the other party takes unconscientious
advantage of the other’s position
(Commercial Bank of Australia v
Amadio (1983) 151 CLR 447.*

If the assurance of support were sim-
ply a contract between the Common-
wealth and the signatory, ordinary prin-
ciples of contract law would in some
cases release the signatory from the
obligations in the document. However
the obligations of the signatory derive
not from contract but from the
Migration Regulations, which provide
that the person who gave an assurance
of support is indebted to the
Commonwealth for each payment to the
migrant during the currency of the
assurance. The basis for the debt is a
statutory one, voluntarily assumed and
contingent upon the making of a rele-
vant payment to the migrant.

This does not mean that circum-
stances tending to negative consent are
irrelevant to the existence of a debt. The
liability imposed by regulation 165 does
not arise unless an assurance of support
‘has been given’. While ‘given’ in this
context is not defined, it may be argued
that the regulation contemplates that the
assurance of support has been freely
and voluntarily given. If the element of
voluntariness is absent, the precondition
for the operation of the regulation is not
met. Considerations of public policy
will influence the extent to which doc-
trines derived from contract law are
used to determine whether, as a matter
of statutory interpretation, an assurance
of support has been ‘given’.

The plea of non est factum may also
be called upon to negate the signing of

the assurance of support form by a sig-
natory who was fundamentally mistak-
en as to the nature of the document.
This doctrine is not confined to the exe-
cution of contracts, being a plea to
cover cases where a person claims to be
entitled to disavow a document he has
signed. It has yet to be determined
whether it is also applicable to a volun-
tarily assumed statutory obligation.

A person who was negligent or care-
less about ascertaining the nature of the
document is not entitled to rely on the
plea, but it may be available to a person
who is at a special disadvantage in read-
ing and understanding the document
where that disability was known to the
officer of the Commonwealth with
which the person was dealing. This may
be so even if the person was advised to
seek independent legal advice before
signing.®
Duration of the Assurance of
Support
The duration for which assurances of
support were expressed to be given has
varied at different times. Some of the
assurances given in the 1970s and
1980s specified ten years, or ‘while the
migrant remained in Australia’. In 1984,
following representations from commu-
nity organisations, the DSS changed its
guidelines to recognise that an assur-
ance of support ceased to be in force
once the migrant takes out Australian
citizenship. In relation to assurances
given prior to that date, the guidelines
said that the assurance lapsed once the
migrant became absorbed into the
Australian community.

The notion of absorption is vague
and ill-defined. It involves as a mini-
mum a requirement that the person has
not offended against the laws of
Australia, and extends into an enquiry
into the quality of the person’s contribu-
tion to the community. The criteria for
that enquiry are highly contentious,
being rooted in an assimilationist view
of the settlement process.'

The 1984 changes to the guidelines
were based on legal advice to the DSS
that once a migrant had been absorbed,
by naturalisation or by other means, he
or she ceased to have the status of a
migrant and passed beyond the immi-
gration power of the Commonwealth in
the Constitution (s.51 (xxvii)). To the
extent that the Migration Regulations
rested upon the immigration power,
they ceased to be applicable to a person
who was no longer a migrant but a set-
tler. This is the ‘narrow’ view of the

immigration power as formulated in
cases such as Ex parte Walsh and
Johnson: In re Yates (1925) 37 CLR 36,
per Higgins J.

A further change to DSS guidelines
resiled from this position. Under the
guidelines issued 21 February 1990,
assurances of support signed on or after
1 April 1989 are said to remain valid for
five years regardless of when the
migrant becomes an Australian citizen."
The five year period appears to have
derived from Migration Regulations
1989 which required that an assurance
of support be expressed to remain in
force for at least five years (r.164).

It appears that the Commonwealth
no longer considered that its powers to
enforce assurances of support was limit-
ed by the narrow view of the immigra-
tion power. There are other relevant
heads of Commonwealth power that
may support the assurance of support
provisions, such as the social services
power (Constitution s.51 (xxiii) and
(xxiiiA) and the incidental power (s.51
(xxxix)). It is also possible that the
Commonwealth may seek to rely on the
execution of the assurance as an inde-
pendent source of rights, based in con-
tract. The difficulties in treating an
assurance of support as a contract have
been discussed above.

Change in circumstances
Section 181(4) of the Migration Act
provides that an assurance of support
given in accordance with the regulations
‘continues to have effect, and may be
enforced, in accordance with such regu-
lations, in spite of any change in cir-
cumstances whatsoever’. This provision
in the Act precludes a signatory from
successfully arguing that the assurance
of support was given subject to an
implied condition that it would not be
enforced if the signatory’s circum-
stances deteriorated. If the change
amounts to ‘special circumstances’,
waiver of the debt may still be possible
under the ministerial directions dis-
cussed above.

Objecting to the grant of
benefit

A signatory who objects to a debt on the
ground that the benefit should not have
been granted to the migrant may have
standing to appeal to the SSAT and the
AAT against the decision to grant the
benefit. Under s.1247(1) a person
whose interests are affected by a deci-
sion of an officer under the Act may
apply to the SSAT for review of the
decision. A signatory who will incur a
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debt as a result of the decision to grant
can show that he or she has interests
that will be affected other than as a
member of the general public.”

In no reported case has a signatory
sought to review a decision to grant spe-
cial benefit to a migrant, although the
decision has come under collateral
attack in an appeal on the question of
whether the resulting debt should be
waived (Re VXR).

A signatory who wishes to contest
the grant of benefit to a migrant should
exercise review rights promptly upon
leamning of the decision. Once benefits
have been paid to a migrant pursuant to
a valid decision, the preconditions for a
debt to arise in respect to past payments
will still exist even if a review body
subsequently sets aside that decision. A
successful appeal will only prevent fur-
ther debt accruing.

If the benefit granted is special bene-
fit, the signatory may argue that the
migrant is not ‘unable to earn a suffi-
cient livelihood’ (s.729(2)(e)) because
the signatory is willing and able to sup-
port the migrant. As special benefit is a
discretionary payment, the signatory
may also argue that even if the precon-
ditions for grant are satisfied, the resid-
ual discretion to refuse the benefit
should be exercised as the signatory
would otherwise incur a debt. None of
these arguments would be available if

the benefit granted is job search or new-
start allowance, since these are not dis-
cretionary payments.

It is likely that such arguments
would fail if the Tribunal found that the
migrant had reasonable grounds for
declining the support offered by the sig-
natory. For example it is unlikely that
benefit would be refused where the
offer was conditional upon the migrant
returning to live in the signatory’s home
against a background of inter-personal
conflict. In Re VXR the AAT accepted
that the overcrowded nature of the
accommodation offered by the signato-
ry was sufficient ground for her migrant
parents to decline her offer of accom-
modation.

Conclusion

Despite recent changes that will reduce
the amount of unsecured debt arising
under assurances of support, disputes
concerning debts accrued before 20
December 1991 will continue to arise
for some time to come. The restriction
of the waiver discretion means that dif-
ficult questions concerning the recover-
ability of these debts and the viability of
defences will have to be squarely con-
sidered.
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