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State vs 
parent: 
whither the 
child?
Greg Connellan

Raids on ‘The Children 
of God* raise legal 
implications in terms of 
both domestic and 
international law.

Greg Connellan is a solicitor at Fitzroy 
Legal Service, Melbourne.

Note: The law applying in New South Wales 
has not been discussed as the author is not 
familiar with the appropriate legislation.

The recent simultaneous dawn raids 
conducted by police and Community 
Services social workers in Victoria and 
New South Wales resulting in at least 
120 children being seized and taken into 
the protective custody of the state have 
already attracted a great deal of public 
comment

It would be of grave concern if such 
actions did not attract much public criti
cism and comment. One of the tragedies 
of our history in Australia has been the 
failure to challenge the removal of chil
dren from their parents. The systematic 
treatment of indigenous children under 
the banner of ‘protection’ since the bru
tal imposition of European settlement is 
but one example of a deplorable history 
of wilful neglect and outright inhumane 
cruelty to children in this country.

It is easy to be moved to anger 
towards police and government authori
ties, when dramatic and highly contro
versial action such as the dawn raids 
against ‘The Children o f G od’ take 
place in full public view. We must not 
let these traumatic events overshadow 
the truth about the treatment of children 
in this country. Governm ents in 
Australia have proved to be very poor 
parents to children in need of their pro
tection. F urther, governm ents in 
Australia have a disastrous history of 
intervention in families, and a woeful 
record of failure to take proper preven
tive measures to ensure that children 
and their families are protected from the 
ravages of poverty.

While focusing on these particular 
events, we must not allow our attention 
to be drawn away from less public and 
controversial interventions occurring on 
a regular basis.

It would be wrong to assume that 
children would necessarily have been 
better off if the state did not intervene to 
‘protect’ them. However, in relation to

Koori and other indigenous children, 
there can be no doubt that the interven
tion was unnecessary, extremely harm
ful, and motivated by policies better 
suited to the exterm ination o f the 
indigenous people than the protection of 
children.

In other cases, a study of the institu
tions used to ‘house’ children removed 
from their families for their own protec
tion, suggest that in many cases those 
children would have fared much better 
at home.

In Victoria, the State Government 
has worked very hard during the past 
ten years to correct this disastrous situa
tion. To this end, the Carney Report was 
produced which resulted in the enact
m ent o f the Children and Young 
Persons Act in 1989. The changes 
brought about by this Act have been 
slowly introduced during 1990-91 and 
the beginning of 1992.

The Victorian Government has also 
worked very hard to reduce the number 
of young people being placed in institu
tions as a result of protection applica
tions, and has placed an emphasis on 
creating and supporting community- 
based programs for those young people. 
The resources committed to these pro
grams are inadequate.

UN Convention on the Rights of 
the Child
A ustralia is now a signatory to the 
U nited N ations Convention on the 
Rights of the Child. This Convention 
provides the basic principles to be 
applied in ensuring that the rights of 
children are protected. The Victorian 
Children and Young Persons Act is in 
many ways an attempt by the Victorian 
Government to implement at least part 
of the United Nations Convention.

In the preamble to the Convention, 
we are reminded that everyone is enti
tled to all the rights and freedoms set 
out in the Universal Declaration of 
Human Rights without distinction of 
any kind, such as race, colour, sex, lan
guage, religion, political or other opin
ion, national or social origin, poverty, 
birth or other status.

The preamble goes on to say that ‘the 
family, as the fundamental group of 
society, and the natural environment for 
the growth and well-being of all its 
members, and particularly children, 
should be afforded the necessary protec
tion and assistance so that it can fully 
assume its responsibilities within the 
community’.
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It further states that the child, ‘for the 
full and harmonious development of his 
or her personality, should grow up in a 
family environment, in an atmosphere 
of happiness, love and understanding’. 
The child ‘should be fully prepared to 
live an individual life in society and be 
brought up in the spirit of the ideals pro
claimed in the Charter o f the United 
Nations, and in particular in the spirit of 
peace, dignity, tolerance, freedom , 
equality and solidarity’.

The preamble also makes clear that 
children, by reason of their physical and 
mental immaturity, need special safe
guards and care, including appropriate 
legal protection, before as well as after 
birth.

The Articles of the Convention, some 
54 in total, set out the requirements to 
be adopted by all nations to ensure the 
protection of children’s rights.

Article 3 stipulates that the interests 
of the child shall be a primary consider
ation in all actions undertaken by wel
fare or legal bodies concerning the 
child. Governments have a responsibili
ty to ‘ensure the child such protection 
and care as is necessary for their well
being, taking into account the rights and 
duties of the parents’.

Articles 5 and 18 stipulate that par
ents have the primary responsibility for 
the upbringing and development of the 
ch ild , and that governm ents shall 
respect the responsibilities, rights and 
duties of parents to provide appropriate 
direction and guidance in the exercise 
by the children of their rights.

It is essential that we recognise that 
the Convention is talking about the right 
of parents to protect the rights of the 
child. The rights of the parent in this 
regard are clearly seen as part of the 
responsibilities and duties of the parents 
to protect the rights of the child. The 
United Nations Convention does not 
provide unfettered rights to parents over 
their children. Clearly it could not do so, 
as this would be in contravention of the 
Universal Declaration of Human Rights 
previously  adopted by the U nited 
Nations.

It is also clear that the Convention on 
the Rights of the Child requires govern
ments to respect the primary responsi
bility of parents to care for their chil
dren, whilst retaining an overriding 
responsibility to protect the rights of the 
child. In recognition of this, Article 9 
provides that governments shall ensure 
that ‘a child shall not be separated from 
his or her parents against their will, 
except when competent authorities sub

ject to judicial review determine, in 
accordance with applicable law and pro
cedures, that such separation is neces
sary for the best interests of the child’.

Other rights of the child provided for 
in the Convention include:
• The inherent right to life, survival 

and development of the child (Article 
6).

• The right to know and be cared for 
by his or parents (Article 7).

• The right to preservation of identity 
(Article 8).

• The right of a child to express their 
own views freely in all m atters 
affecting the child (Article 12).

• The right of the child to freedom of 
expression (Article 13).

• The right of the child to freedom of 
thought, conscience and religion 
(Article 14).

• The right of the child to freedom of 
association and peaceful assembly 
(Article 15).

• The right of the child to protection 
from all forms of physical, mental 
and sexual abuse, violence, neglect 
(Article 19).

Application to 'The Children of 
G oa '
With respect to the controversy sur
rounding the dawn raids and the 
removal of the children from their fami
lies as the intended outcome of those 
raids, Articles 16 and 9 are of particular 
interest.

Article 16 provides that ‘no child 
shall be subjected to arbitrary or unlaw
ful interference with his or her privacy, 
family, home or correspondence, nor to 
unlawful attacks on his or her honour or 
reputation’.

Article 9 provides, in addition, that 
children not be separated from their par
ents against their will without ‘all inter
ested parties being given an opportunity 
to participate in the proceedings and 
make their views known’.

There can be no doubt that the 
Convention on the Rights of the Child 
provides for the protection of the human 
rights of children. These are separate, 
inalienable rights, which require extra 
responsibilities of both parents and gov
ernment to ensure the protection of 
those human rights in the best interests 
of the child.

There is a great danger that ‘The 
Children of God’ case will degenerate 
in the public debate to a competition 
between parents’ rights and the respon
sibilities of the government authorities.

The essence of the issue is the responsi
bility of various parties to protect the 
human rights properly afforded to chil
dren in the best interests of those chil
dren.

It will be a long time before the 
courts determine whether the children in 
this case were in need of protection as 
asserted  by Com m unity Services 
Departments and the police of the two 
States.

U nfortunately  the controversial 
nature of the events which initially put 
the children into protective custody has 
ensured that the government authorities 
will be turning every stone to find evi
dence to support their initial action and 
to establish that these children are in 
need of protection. It would be tragic if 
‘proving we are right’ is allowed to 
interfere with the rights of the children. 
The traum atic start to their cases 
appears to have created a situation in 
which the battle is over who is right 
rather than the rights of the children.

Victorian legislation
It is s.63 of the Children and Young 
Persons Act 1989 (Vic.) that provides 
the guidelines to determine when a child 
is in need of protection. Without being 
privy to the particular details of this 
case, it would seem that s.63(c)(d)(e) 
and (f) are likely to be relied upon by 
Community Services Victoria in making 
out its Application for Protection. Given 
the large number of children involved 
(reported to be 56 children in Victoria) 
it may be that different children are con
sidered under different sections. It is 
also possible that, before the case comes 
to court, proceedings with respect to 
some of these children may be with
drawn. Section 63(c)(d) and (e) deal 
with situations where the child has suf
fered or is likely to suffer either signifi
cant harm as a result of physical injury, 
as a result of sexual abuse, or emotional 
or psychological harm of such a kind 
that the child’s emotional or intellectual 
development will be significantly dam
aged, and the parents have not protect
ed, or are unlikely to protect, the child.

Section 63(f) deals with situations 
where parents fail to provide effective 
medical, surgical or other remedial care 
where a child’s physical development or 
health has been, or is likely to be signifi
cantly harmed.

We will have to wait on the determi
nation of the Children’s Court to see 
w hether the assertions of the 
Community Services Departments in 
Victoria and New South Wales with 
respect to these children are valid.
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The case of each family unit should 
be dealt with separately, although there 
have been suggestions by solicitors for 
the children of a ‘test case’ being cho
sen. Lawyers for Community Services 
Victoria have also suggested that the 
cases of all of the children should be 
heard together.

It is paramount that the legal action 
arising from the protection applications 
with respect to these children does not 
result in further trauma and harm to the 
children. A test case approach may 
assist in this regard. However, each 
child has the right to have his or her 
case determined on its merits. To deal 
with all the children in one case creates 
an unacceptable spectacle, and would 
seem to unnecessarily expose the chil
dren to trauma, and loss of confidential
ity and privacy.

Sections 68 and 69 of the Children 
and Young Persons Act 1989 (Vic.) pro
vide legislative authority for protective 
interveners, where satisfied on reason
able grounds that a child is in need of 
protection, to take the child into safe 
custody pending the hearing of the pro
tection application, or serve a notice 
directing that the child appear or be pro

duced before a court for the hearing of a 
protection application.

Conclusions
In ‘The Children of G od’ case, the 
authorities have determined that the sit
uation was so critical in their view as to 
require a dawn raid for the purpose of 
taking the children into immediate safe 
custody. Not only do we have to assess 
the reasonableness of the grounds on 
which they acted, but we have to assess 
the impact of this action on the rights of 
the children provided for in Articles 9 
and 16 of the Convention.

It is difficult to see how a dawn raid 
provided any opportunity for all inter
ested parties to participate in the pro
ceedings and make their views known 
as required by Article 9. It is difficult to 
understand why it was not possible to 
serve a notice on the parents directing 
that the child be brought before the 
Children’s Court on a certain date, as 
provided for by s .6 8 (l)(b ) o f the 
Children and Young Persons Act.

While it is clear that the action of the 
police and Com m unity W elfare 
Departments cannot be described as

unlawful interference, it may well be 
argued that it is in contravention of 
Article 16 of the Convention as being 
arbitrary. The distress caused to the 
children and their families could have 
been substantially reduced by using the 
alternative procedure provided for by 
the Children and Young Persons Act.

We may have come a long way in the 
last ten years, but there is clearly a need 
for ongoing vigilance in the protection 
of the rights of children. That vigilance 
must be directed not only to the parents 
and guardians who are at times physical, 
sexual and emotional abusers of chil
dren, but also to the government author
ities with responsibility for implement
ing the Convention on the Rights of the 
Child. It is often government policies 
and decisions that are directly responsi
ble for many of our children living in 
poverty. Our history in protecting the 
rights of children has not been a good 
one, and the improvement of that record 
in the future requires ongoing scrutiny 
of actions designed to prevent abuse of 
children’s human rights, intervention to 
protect those rights, and the treatment of 
children as a consequence of that inter
vention.

Tim M cCoy Trust

1992 Tim M c C o y  D inner
The trustees invite you to join them at the Annual Dinner to commemorate the life and work of Tim 

McCoy. This year's dinner is to be held at the Hawthorn Social Club on Friday, 6 November.

G U E S T  SP E A K E R : G E O F F  E A M E S

We are very pleased to have Geoff Eames joining us as our guest speaker. Geoff was formerly 
with the Central Australian Aboriginal Legal Service and Central Lands Council, Director of Legal Aid 
in South Australia, Senior Counsel assisting the Aboriginal Deaths in Custody Royal Commission and, 

recently, was appointed a Supreme Court judge in Victoria.
We have a lim it of 150 places for the dinner, and last year was sold out, so it is vital that you book early. 
Please phone Jon Faine on (03) 640 3071 (wk) or Sue Campbell on (03) 565 3352 to book. Vegetarian 

meals available if you tell us beforehand. The club is licensed for full bar service and is also BYO.
Time: 7.30 p.m.

Date: Friday, 6 November 1992 
Venue: Hawthorn Social Club, 37 Linda Crescent, Hawthorn.

Cost: $30
The Trustees w ill announce the winner of the second 'Tim McCoy Award' 

for contribution to the community and legal aid.
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