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On 20 June 1993, a Communication was forwarded to the United 
Nations Human Rights Committee on behalf of a Cambodian national 
who is currently being detained by the Federal Government in the Port 
Hedland immigration detention centre.

The applicant arrived in Australia by boat with 25 other Cambodian 
nationals in November 1989. Shortly after his arrival, he made applica­
tion for refugee status, pursuant to the 1951 UN Convention Relating to 
the Status of Refugees and the 1967 Protocol. His application was final­
ly rejected by the Immigration Department in December 1992, and he is 
currently seeking review of that decision before the Federal Court of 
Australia.

The policy of detention
The applicant is one of what may be described as the second ‘wave’ of 
boat people who have arrived in Australia in the past two decades. The 
first ‘wave’ followed the fall of Saigon in 1975, and consisted of 
approximately 52 boats from Vietnam which arrived between 1975 and 
1981. All arrivals during this period were granted refugee status almost 
automatically by the Australian Government. No further boats arrived 
until November 1989. However, since that date a total of 15 boats con­
taining 707 people (mainly from Cambodia, China and Vietnam) have 
landed.1

The Federal Government’s policy with regard to the unauthorised 
boat arrivals since 1989 has been to detain all arrivals for the entire 
period while their applications for refugee status are being considered. 
Thus, from the day of his arrival, the applicant has been held in deten­
tion in various centres around Australia, including Sydney’s Villawood 
centre, a ‘bush camp’ near Darwin, and at present he is being held in 
the detention centre in Port Hedland, some 1500 kilometres northwest 
of Perth, Western Australia.

Few would argue against the principle that a state may detain unau­
thorised arrivals until it is satisfied that they will not attempt to abscond 
into the larger community, or where they may be regarded as being in 
some way a threat to the community (for instance, identified criminals, 
and so forth). However, a policy which indiscriminately detains all 
arrivals, for sometimes very lengthy periods, must be open to question 
on human rights grounds. Under the current policy, the Government has 
detained very young children (many who have been bom in detention), 
families, and even a wheelchair-bound grandmother in her eighties, 
whose son in Melbourne made numerous unsuccessful approaches to 
the Department of Immigration, Local Government and Ethnic Affairs 
(DILGEA) requesting that she be allowed to stay with him.2

The reasoning behind the detention policy is simple -  it is a form of 
deterrence, to stop an imagined ‘flood’ of boat people. This was made 
clear by the then Minister for Immigration, Mr Gerry Hand, when 
speaking in favour of detention legislation in May 1992:

T h e G o v ern m en t is  d e term in ed  that a c lea r  s ig n a l be se n t that m igra tion  to
A ustralia m ay not be ach ieved  by sim ply  arriving in  this country and expecting to
be a llow ed  into the com m unity.3

This ‘floodgates’ argument has deliberately been aimed at the more 
reactionary section of the community, and has often been expressed in a 
fairly crude form. For instance, the Western Australian Senator, Jim
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McKieman, has stated that:
I f  the refu gee assessm en t procedure w as changed , A ustralia w ould  be
inundated and ‘boats filled  w ith  p eop le , w h o  can afford the fare and
the bribes that g o  w ith it, w ill land on  our shores b y the score*. \West
Australian 2 1 .4 .9 2 , p . l ]

It is of scant comfort that Senator McKieman is the 
Chairman of the Joint Standing Committee on Migration, 
which is currently inquiring into Australia’s policy of deten­
tion.

Exhausting local remedies
The decision to take the m atter to the Human R ights 
Committee came only after exhaustive attempts to persuade 
the Government to abandon its policy o f detention. Even 
before the establishment of the Port Hedland detention cen­
tre in October 1991, there had been considerable disquiet 
over the lengthy periods of detention faced by the boat peo­
ple.4 However, when Port Hedland was opened these con­
cerns grew, mainly as a result of the isolation of detainees 
from their community support groups and legal advisers, the 
physical discomfort and heat of the desert climate in the far 
northwest of Western Australia, and apparent attempts by 
DJLGEA to discourage ‘outside’ contact with the detainees.5 
The Department was inundated with submissions from com­
munity and legal groups who were, by now, seriously ques­
tioning the need to detain the boat people, especially in such 
a place as Port Hedland.6

The matter came to a head in April 1992, when the appli­
cant and fellow boat members had their applications for 
refugee status finally rejected, after some three and a half 
years in detention. Proceedings were immediately com­
menced in the Federal Court of Australia seeking review of 
these decisions. Just one week later, the Minister, Mr Hand, 
ordered that the decisions be withdrawn, and that the ‘final 
stages’ of the decision-making process be carried out again, 
because of a ‘defect’ in the decision-making process. (The 
nature of this ‘defect’ was never disclosed by the Minister. It 
is clear, however, that the Minister had been given advice 
that the decisions were simply indefensible.)

Faced with another indeterminate period waiting for a 
non-defective decision, an application was listed before the 
Federal Court on 7 May 1992 for the release of this group 
from detention. However, before the court had an opportuni- 

* ty to hear the application, one of the more sordid episodes in 
Australian political history occurred. Late at night on 5 May 
1992, two days before the case was listed, the Government, 
with bipartisan support, passed the Migration Amendment 
Act (no. 24 of 1992), which inserted a new Part 2, Division 
4B, into the Migration Act 1958, effectively defining boat 
people as ‘designated persons’ and providing, by S.54R, that 
‘a court is not to order the release from custody of a desig­
nated person’. The Federal Court action, of course, had to be 
abandoned, and costs were awarded against the Minister.

On 22 May 1992, fresh proceedings were instituted in the 
High Court of Australia, seeking a declaration that the rele­
vant provisions of the Migration Amendment Act were 
invalid. However, in an unfortunately conservative judgment 
handed down on 8 December 1992, the court upheld the 
right of the Federal Government to detail all aliens under 
s.51(xix) of the Constitution.7

Ultimately, the Department took until December 1992 to 
produce another decision, finally rejecting the applicant, who 
has again sought judicial review in the Federal Court. By the

time that this article is published, he will have been in deten­
tion for just over four years.

The Communication to the UN Human Rights 
Committee
The largely unsuccessful application to the High Court has, 
at least, paved the way for the Communication to the UN 
Human Rights Committee (the HRC). The major jurisdic­
tional restriction in taking a matter to the HRC is that the 
applicant must have exhausted all available domestic reme­
dies (Protocol, Article 5.2). As the High Court is the ulti­
mate appellate court in Australia, there is really no other 
judicial avenue for the boat people to pursue in relation to 
their detention.

The Communication is an entirely private initiative, sub­
mitted on behalf of the applicant not necessarily as a repre­
sentative of the other boat people, but in the knowledge that 
any finding of the HRC will be relevant for all detainees.

The Communication claims that the ‘State Party’ to the 
In ternational Covenant on C ivil and Political R ights 
(ICCPR) and Optional Protocol -  Australia -  is in breach of 
Articles 9.1, 9.4, 9.5, 14.1 and 14.3. It is a hefty document, 
running to 80 pages, plus six appendices.

Briefly, the major allegations are as follows:

Article 9.1 - Arbitrary Detention
Article 9.1 provides th a t . . . ‘no-one shall be subjected to 
arbitrary arrest or detention’. ‘A rbitrariness’ has been 
defined as being not merely against the law, but as including 
elements of ‘inappropriateness, injustice and lack of pre­
dictability’.8 In the United States, it has been found that arbi­
trary detention under international law is determ ined 
‘according to what is reasonable and fair in the circum­
stances, specifically by reference to purpose, length and con­
ditions of detention’ (Fernandez-Roque v Smith 622 F Supp 
887).

Insofar as asylum  seekers are concerned , the UN 
Convention on Refugees warns against imposing penalties 
on refugees merely by reason of their illegal entry or pres­
ence, and prohibits the application of unnecessary restric­
tions on the movement of refugees (Article 31). The UN 
High Commission on Refugees has also clearly said that 
detention should normally be avoided, should not be unduly 
prolonged, and should be restricted to cases where it is nec­
essary to verify identity, determine the elements of the 
refugee claim, to deal with cases where the asylum seeker 
has intentionally misled the authorities, or to protect national 
security or public order.9

Other persuasive evidence against a blanket policy of 
detention can be found in the fact that Australia is virtually 
the only western country which imposes such a regimen -  
most other countries detain unauthorised arrivals for a short 
period to verify identity and obtain security clearance, fol­
lowing which they are released into the community on con­
ditions similar to bail release.10

It is also worth noting that DILGEA has produced no evi­
dence that the applicant is likely to abscond, that he is in any 
way a threat to national security or public order, or that he 
cannot be released for any other legitimate reason.

Given the above considerations, it is difficult to see how 
the Federal Government will attempt to defend this aspect of 
the Communication. Indeed, the Federal Attorney-General’s
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Department already appears to have accepted this inevitabili­
ty. In its submission to the Joint Standing Committee on 
Migration -  Inquiry Into Detention Practices, in August 
1993, it summarised the legitimate reasons for detaining a 
non-citizen as being (i) to control migration flows, (ii) to 
facilitate expulsion of deportees who have exhausted all 
avenues of review, and (iii) to prevent persons from abscond­
ing (p.14). It also made the following remarks, obviously 
mindful of the present Communication:

. . . w here the detention  is  for an indeterm inate or unduly prolonged  
period o f  tim e, the H um an R igh ts C om m ittee w ou ld  be m ore lik e ly  to 
ex a m in e  the reason s for the d eten tion  and m ay form  the v ie w  that 
in stances o f  detention  are ex cess iv e  and therefore unreasonable, or not 
reasonable in  the sen se  o f  n o  lon ger having a  leg itim ate purpose. The  
Departm ent considers such  detention  cou ld  am ount to a  v io la tion  o f  
A rticle 9 (1 ) o f  the IC C PR . [p.9]

. . . deten tion  for the o b je c tiv e  o f  deterring other p o ss ib le  a sy lu m  
seekers is  in con sisten t w ith the objects and purposes o f  the R efu gee  
C onvention , [p. 17]

Articles 9.4,14.1 and 143 -  access to the courts 
Article 9.4 provides that all people in detention shall be enti­
tled to take proceedings before a court to determine the law­
fulness of that detention. The Communication argues in this 
instance that, under Division 4B of the Migration Act, once a 
person is lawfully declared to be a designated person, then 
there is no alternative to detention. There is no effective way 
that a person can seek to have that detention reviewed by the 
courts, since there is no discretion for a court to order that 
person’s release.

Article 14 sets out the minimum guarantees to be provided 
in full equality to people facing criminal charges, including 
access to legal advice and trial without undue delay. The pro­
visions in Article 14 are similar in terms to those set out in 
Principle 11 of the Body of Principles for the Detention of All 
Persons Under Any Form o f Detention or Imprisonment, and, 
as such, they would apply not only to criminal detainees but 
also to those in administrative detention.

The main concern in the present Communication has been, 
first, the lack of access by the applicant to lawyers and sec­
ond, the delay in the hearing of the applicant’s case. The sec­
ond point is obvious -  it took two and a half years for a final 
decision to be made on the applicant’s case, and even then it 
was considered to be indefensible and was withdrawn by the 
Minister. The final decision ultimately took three years from 
the time of the applicant’s arrival in Australia.

The lack of access to lawyers has been a major concern. 
This particular applicant -  along with the other members of 
the same boat -  was not offered any legal assistance on 
arrival in Australia in November 1989. Indeed, they all lan­
guished in detention for almost a year before the Minister, Mr 
Hand, acceded to requests from concerned community 
groups to allow lawyers to see the boat people. The first 
lawyer was not provided to the boat people until around 
September 1990, when they were being held in Villa wood, 
Sydney. Even then, the only legal advice made available was 
from the grossly  under-resourced  NSW Legal Aid 
Commission. In May 1991, the applicant’s group was moved 
without warning to Darwin, thus losing contact with their 
Sydney lawyers, and in October 1991, they were again 
moved, this time to Port Hedland. With each move, a new set 
of lawyers had to come to terms with their cases.11

Certainly, lawyers have been provided to the boat people 
in Port Hedland. However, this has been limited to the

administrative stages of the claims. Once a claim for refugee 
status has been rejected by the relevant administrative body 
(previously the Refugee Status Review Committee; now the 
Refugee Review Tribunal), all funding has been withdrawn. 
In this way, people in detention face the probability of being 
denied the right - available to all others - to seek review of 
their adverse decision in the Federal Court of Australia.

Of course the isolated situation of Port Hedland makes the 
obtaining of private legal assistance prohibitively expensive, 
and were it not for the staggeringly generous assistance of 
some of the largest law firm s and leading counsel in 
Australia, who have provided pro bono assistance, the appli­
cant and others in his position would have been denied their 
right to seek review and deported from Australia a long time 
ago.

The present situation
One of the major drawbacks to the HRC is the time that it 
takes for a C om m unication to be dealt w ith by the 
Committee. The first stage -  that of admissibility -  may take 
six months or more. Once the Communication is determined 
to be admissible, then the State Party has six months to 
respond to the allegations.

Thus far, four months after the Communication has been 
lodged, it is still in the initial stages. However, in terms of 
assisting with an increased focus on the policy of detention, 
whether it be through the media or in academic and commu­
nity circles, the Communication has already been of consid­
erable benefit. Certainly, there is little doubt that the Federal 
Government is acutely aware that the Communication is on 
foot. The Attorney-General’s Department comes close to 
addressing the matter directly in the conclusion to its submis­
sion to the Joint Standing Committee on Migration -  Inquiry 
into Detention Practices, when it states that:

. . . there m ay be ind ividuals, w h o  have been detained in  m igration  
detention  centres, w h o  cou ld  estab lish  that the rights guaranteed to  
them  by A ustralia under international la w  have been  breached in  par­
ticular circum stances, [p .20]

Whether this sort of scrutiny will be sufficient to persuade 
the Federal Government to abandon its policy of detention 
and close Port Hedland will become more clear when the 
Joint Standing Committee reports in December 1993. In the 
meantime, a number of boat people will have just ‘celebrat­
ed’ their fourth anniversary in confinement.12
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pensation for the pain and suffering which occurred between 
1974 and 1987. There would, in any case, be difficulties in prov­
ing the pain and suffering experienced during the time of repres­
sion of memory.

If we argue that the pain and suffering arises at the time of the 
assaults, we may limit the compensation entidement for pain and 
suffering to the statutory maximum available in 1981 -  $3000. If 
this approach is adopted, in effect, Sharon would not be compen­
sated for the years of pain and suffering which have ensued since 
1981. There is no doubt that the pain and suffering experienced 
on the revival of memory is different from the pain and suffering 
experienced while the memory of the assaults remained 
repressed.

The full impact of sexual assault is not acknowledged by 
criminal injuries compensation legislation. Compensation for 
pain and suffering arising from sexual assault is limited because 
the compensation payable is tied to the date of injury. The diffi­
culty with compensation, where there are prescribed statutory 
maximums belies the longevity of the impact of childhood sexu­
al assault

In addition to arguments about when the pain and suffering

can be said to accrue in childhood sexual assault cases, we also 
intend to seek compensation for each criminal act The evidence 
already led before the AAT will be relied on. We may, in addi­
tion, lead further evidence of other assaults which Sharon has 
remembered during the course of these proceedings. It is unlike­
ly that this matter will be listed for hearing until 1994.

For Sharon, the process of remembering the assaults, coun­
selling and recovery continues. The impact of the legal process, 
particularly given the length of time this appeal process has 
taken, has placed an enormous strain on Sharon. This has high­
lighted the lack of funded counselling services, which provide 
tong-tom counselling, available to sexual assault survivors. We 
wish to acknowledge Sharon’s courage and strength in pursuing 
this process.
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