
B r i e f s

J u d g e  J o n e s  in  th e  Hakopian  c a s e  in  V ic to r ia ,  a t  f i r s t  
in s ta n c e , g a v e  a  re d u c e d  s e n te n c e  to  th e  ra p is t  o f  a  sex  w o rk e r  
b a s e d  o n  a n  a s su m p tio n  th a t  s e x  w o rk e rs  su ffe r  le ss  t ra u m a  
fro m  r a p e .10 T h is  c a s e  h ig h l ig h ts  th e  p a r t ic u la r  i s s u e s  c o n 
f r o n tin g  se x  w o rk e r s  in  th e  c o u r ts  in  te rm s  o f  d e tr im e n ta l  
s te re o ty p e d  ju d g m e n ts  m a d e  b y  a n  u n in fo rm e d  ju d ic ia ry .

T h e  in c re a se d  h e a lth  a n d  w e lfa re  se rv ic e s  p ro p o se d  fo r  sex  
w o rk e rs  w ill  n o t  b e  su ff ic ie n t to  re a c h  w o rk e rs  in  a n  u n d e r
g ro u n d , u n s ta b le  in d u stry . W h a t u s e  is  ed u c a tin g  g e n e ra l p ra c 
titio n e rs  to  e n su re  a p p ro p ria te  s e rv ic e  p ro v is io n  i f  sex  w o rk e rs  
a n d  c lie n ts  c h o o se  n o t  to  d is c lo se  th e ir  o c c u p a tio n  o r  sex u a l 
a c tiv ity  b e c a u s e  o f  fe a r  o f  p ro se c u tio n ?  G o v e rn m e n t g u a ra n 
t e e s  o f  c o n f i d e n t i a l i t y  a r e  n o t  e n o u g h  w h e n  t h a t  s a m e  
G o v e rn m e n t h a s  d e e m e d  o n e ’s l iv e lih o o d  illeg a l.

M e a s u re s  a re  p ro p o s e d  to  e n s u re  th a t  sa fe  sex  m a te r ia ls  a re  
n o t  a d m is s ib le  a s  e v id e n c e . H o w e v e r , th is  d o e s  n o t  a d d re s s  
th e  u n d e r ly in g  d if f ic u lty  c re a te d  b y  th e  il le g a l s ta tu s  o f  th e  
s e x  in d u s t r y  in  d is s e m in a t in g  e d u c a t io n  a n d  r e s o u rc e s  f o r  
s a f e r  s e x ,  a n d  in  s a fe g u a rd in g  a g a in s t  h a ra s s m e n t  a n d  d is 
c r im in a tio n  fo r  p o s se s s in g  th e m .

What next9
T h e  t im e  fo r  lo b b y in g  s e e m s  a lm o s t  a t  a n  en d . O p p o s it io n  
p o l ic y  h o ld s  n o  s t ro n g  p o s i t io n  o n  p ro s t i tu t io n  la w  re fo rm  
a p a r t  f r o m  a  c o m m itm e n t  to  e f f e c t iv e  s p e n d in g  o f  p u b l ic  
m o n e y s  o n  p o lic e  re so u rc e s . T h is  c o u ld  b e  u tilis e d  to  g e n e ra te  
s tro n g  c r itic ism  o f  th e  p a c k a g e  s in c e  th e re  a re  m a n y  in d ic a 
tio n s  th a t  th is  is  n o t  g o in g  to  b e  a  c o s t-e ffe c tiv e  a p p ro ach .

I t  s e e m s  th e  G o ss  L a b o r  G o v e rn m e n t w ill fa il to  m e e t th e  
c h a lle n g e  o f  a n  in fo rm e d  a n d  se n s ib le  a p p ro a c h  to  re g u la tio n  
o f  th e  s e x  in d u s try  in  Q u e e n s la n d . In  th is  c o n te x t o f  s tru c tu ra l 
d isa d v a n ta g e  a n d  d isc r im in a tio n , w o rk e rs  in  th e  sex  in d u s try  
a n d  th e ir  s u p p o r t  n e tw o rk s  w ill  c o n tin u e  to  w o rk  to  e n s u re  
th a t th e  n e e d s  o f  se x  w o rk e rs  a re  m a d e  k n o w n  a n d  m et.

Meg Vann works at the Women's Legal Service, Brisbane.
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M ISCARRIAGE

Compensation for
wrongful
imprisonment
JOHANNA SUTHERLAND discusses 
the Kelvin Condren case.

W h e th e r  th o s e  w h o  h a v e  b e e n  d e a l t  w ith  w ro n g ly  b y  th e  
c r im in a l ju s t ic e  sy s tem  in  Q u e e n s la n d  s h o u ld  b e  co m p e n sa te d  
b y  th e  C ro w n  is a  h ig h ly  d isc re tio n a ry  m atte r. T h e re  a re  n o  
g u id e lin e s  p u b lic ly  a v a ila b le  b y  w h ic h  p o te n tia l  c la im a n ts  ca n  
a sse ss  th e ir  c o m p e n sa tio n  p ro sp e c ts .

O n  2  O c to b e r  1 9 9 3 , i t  w i l l  b e  te n  y e a r s  s in c e  K e lv in  
C o n d re n  w a s  w ro n g fu lly  c h a rg e d  w ith  m u rd e r . T h e re  h a v e  
s in c e  b ee n  c o m m itta l p ro c e e d in g s , a  S u p re m e  C o u rt tria l, tw o  
h e a rin g s  b y  th e  C o u r t o f  C rim in a l A p p e a l, a  p a r tia l  h e a rin g  b y  
th e  H ig h  C o u rt, tw o  u n su c c e ss fu l p e ti t io n s  to  th e  Q u e e n s la n d  
G o v e rn o r  fo r  a  p a rd o n , th e  e n try  o f  a  nolle prosequi b y  th e  
D ire c to r  o f  P ro s e c u tio n s ,  a n d  a n  in q u iry  a n d  r e p o r t  b y  th e  
C r im in a l  J u s t ic e  C o m m is s io n  (C J C ) .  K e lv in  C o n d re n  h a s  
sp e n t n ea rly  se v e n  y ea rs  in  p riso n .

N e w  e v id e n c e  h a s  re n d e re d  h is  1984  c o n v ic tio n  (Condren 
(1 9 8 7 )  2 8  A  C r im  R  2 6 1 )  a  m i s c a r r i a g e  o f  j u s t i c e .  T h e  
Q u e e n s la n d  C o u rt o f  C rim in a l A p p e a l in  1 9 9 0  u n an im o u s ly  
se t a s id e  h is  m u rd e r  c o n v ic tio n , a n d  fo u n d  b y  m a jo rity  th a t 
th e re  h a d  b e e n  a n d  w o u ld  b e  a  m isc a rr ia g e  o f  ju s t ic e  u n less  
th e  n e w  e v id e n c e  a v a ila b le  f ro m  th re e  n e w  w itn e s s e s  w a s  
p ro p e rly  c o n s id e re d  b y  a  ju ry  h e a r in g  th e  c h a rg e s  (Condren
(1 9 9 0 )  4 9  A  C r im  R  7 9 ) . E a r l ie r  th e  H ig h  C o u r t  w a s  a lso  
s tro n g ly  p e rsu a d e d  th a t th e  n e w  e v id e n c e  w o u ld  lik e ly  le ad  to  
an  a c q u itta l .1 T h e  fa c t th a t th e  C rim in a l Ju s t ic e  C o m m iss io n  
in q u iry  a n d  re p o rt2 fo u n d  th a t th e  a v a ila b le  e v id e n c e  d id  n o t 
s u p p o r t  f u r th e r  c o n s id e r a t io n  o f  c r im in a l  o r  d is c ip l in a r y  
c h a r g e s  a g a i n s t  p a r t i c u l a r  p o l i c e  o f f i c e r s  i n v o l v e d  in  
C o n d re n ’s c a se  s h o u ld  n o t  d e tra c t  f ro m  C o n d re n ’s c la im  to  
co m p e n sa tio n  fo r  w ro n g fu l im p riso n m e n t.

In  th e  U n ite d  K in g d o m  th e  G o v e rn m e n t h a s  in c o rp o ra te d  
p a r t  o f  i ts  ex gratia s c h e m e  in to  law  in  o rd e r  to  c o m p ly  fu lly  
w ith  th e  In te rn a tio n a l C o v e n a n t o n  C iv il a n d  P o litic a l R ig h ts  
( IC C P R ) , A r t ic le  1 4 (6 ) , a n d  th e  c r i te r ia  f o r  ex gratia p a y 
m e n ts  a re  o n  th e  p u b lic  re c o rd . C o m p e n s a tio n  a p p lic a tio n s  
ca n  p ro c e e d  u n d e r  tw o  sc h e m e s . U n d e r  s .1 3 3  o f  th e  Criminal 
Justice Act 1 9 8 8  (U K ) th e  H o m e  S e c r e ta ry  c a n  a u th o r is e  
c o m p e n sa tio n  w h e re  a  c o n v ic tio n  h as  b e e n  q u a sh e d  fo llo w in g  
an  a p p e a l m a d e  o u ts id e  th e  n o rm a l tim e  lim it, o r  fo llo w in g  h is  
o r  h e r  d e c is io n  to  re fe r  a  c a se  to  th e  C o u r t  o f  A p p e a l u n d e r 
s .1 7  o f  th e  Criminal Appeal Act 1968. B u t to  q u a lify  a  d e c i
s io n  m u s t b e  b a se d  o n  a  n e w  o r  n e w ly  d isc o v e re d  fa c t w h ich  
sh o w s b e y o n d  re a so n a b le  d o u b t th a t  th e re  h a s  b e e n  a  m isc a r
r ia g e  o f  ju s t ic e  a n d  th e  n o n -d is c lo su re  m u s t n o t  b e  w h o lly  o r  
p a r tly  a ttr ib u ta b le  to  th e  c o n v ic te d  p e rso n . U n d e r  a  n o n -s ta tu -
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to ry  s c h e m e  c o m p e n s a t io n  c a n  b e  p a id  w h e re  a  w ro n g fu l  
c h a rg e  o r  c o n v ic t io n , a n d  im p r is o n m e n t,  h a s  re s u lte d  fro m  
s e r io u s  d e f a u l t  b y  a  p o l i c e  o f f i c e r  o r  s o m e  o th e r  p u b l ic  
a u th o r i ty .  C o m p e n s a t io n  m a y  a ls o  b e  p a y a b le  w h e re  fa c ts  
e m e rg e  a t  tr ia l  th a t  c o m p le te ly  e x o n e ra te  th e  ac c u se d .3

I n te r n a t io n a l  h u m a n  r ig h ts  s ta n d a r d s  a r e  n a r ro w  b u t  i t  
w o u ld  n e v e r th e le s s  b e  c o n s is te n t  w ith  th e  s p ir i t  o f  A r t ic le  
1 4 (6 )  o f  th e  IC C P R  to  a w a r d  c o m p e n s a t io n  to  C o n d r e n .  
A rtic le  1 4 (6 ) p ro v id e s :

When a  person has by a final decision been convicted of a criminal 
offence and when subsequently his conviction has been reversed, or 
he has been pardoned, on the ground that a new or newly discovered 
fact shows conclusively that there has been a miscarriage of justice, 
die person who has suffered punishment as a result of such conviction 
shall be compensated according to law, unless it is proved that the 
non-disclosure o f the unknown fact in time is wholly or partly attrib
utable to him.

W h e n  ra tify in g  th e  IC C P R , A u s tra lia  e n te re d  th e  fo llo w in g  
re se rv a tio n :

. .  . that the provision of compensation for miscarriage o f justice in 
the circumstances contemplated in paragraph 6 o f Article 14 may be 
by administrative procedures ra fte r than pursuant to specific legal 
provision.

U n d e r  A r tic le  1 4 (6 ), to  b e  a  f in a l d e c is io n  it m u s t  b e  o n e  
w h ic h  is  n o  lo n g e r  s u b je c t  to  a p p e a l .4 H a v in g  re v ie w e d  th e  
h is to ry  o f  th e  d ra f tin g  o f  th e  C o v e n a n t a n d  th e  in te rp re ta tio n  
g iv e n  to  c o m p a ra b le  E u ro p e a n  p ro v is io n s ,  K a is e r  h a s  c o n 
c lu d e d  th a t  th e  e s s e n c e  o f  ‘f in a l d e c is io n ’ is n o n -re v ie w a b ili
ty.5 In  th e  Condren case, th e  n a rro w  ‘fin a l d e c is io n ’ re q u ire 
m e n t a p p e a rs  to  b e  u n sa tis f ie d  a s  th e  a d jo u rn e d  H ig h  C o u r t 
h e a r in g  a n d  s u b s e q u e n t  r e f e r e n c e  b a c k  to  th e  C C A  w e re  
a p p e lla te  a n d  re v ie w  p ro c e d u re s  s till a v a ila b le  a f te r  th e  e r ro 
n e o u s  1984  c o n v ic tio n .

T o  m a in ta in  c o n f id e n c e  in  th e  c r im in a l  ju s t i c e  s y s te m , 
h o w e v e r, i t  is  im p o r ta n t  th a t  m isc a rr ia g e s  o f  ju s t ic e  a re  see n  
to  b e  re d re s s e d  a n d  th a t  a l l  re le v a n t  g u id e lin e s  a re  m a d e  p u b 
lic . A c q u ie sc e n c e  w ith  th e  ru le  o f  la w  e n title s  c it iz e n s  n o t  to  
b e  c h a rg e d  a n d  c o n v ic te d  fo r  c r im e s  w h ic h  th e y  d id  n o t  c o m 
m it. T h e  a b s e n c e  o f  p o s i t iv e  p r o o f  o f  in n o c e n c e  sh o u ld  n o t  
d e tra c t fro m  th e  m e rits  o f  c o m p e n sa tio n  a p p lic a tio n s  s in c e  a ll  
c it iz e n s  e n jo y  a  p re su m p tio n  o f  in n o c e n c e  u n til p ro v e n  g u ilty  
b e y o n d  re a so n a b le  d o u b t. In  N e w  S o u th  W a le s , P a u l A lis te r, 
R o s s  D u n n  a n d  T im  A n d e r s o n  a r e  r e p o r te d  to  h a v e  b e e n  
a w a rd e d  c o m p e n sa tio n  d e sp ite  th e  re p o rte d  a b se n c e  o f  a  c le a r  
c o n c lu s io n  o f  in n o c e n c e .6 I t  is  a lso  a n o m a lo u s  to  h a v e  c o m 
p e n sa tio n  sc h e m e s  fo r  th e  v ic tim s  o f  c r im e  w h e n  th e  v ic tim s  
o f  m isc a rr ia g e  o f  ju s t ic e  o f te n  re m a in  u n c o m p e n sa te d .

F o r  th e  o th e r  8 0  p e o p le  w h o  a re  re p o r te d  to  b e  se e k in g  a  
re v ie w  o f  th e ir  c o n v ic tio n s  a n d  im p r iso n m e n t b e c a u se  o f  th e  
a l le g e d  v e r b a l l in g  a n d  f a b r ic a t io n  o f  e v id e n c e  w h ic h  w a s  
f o u n d  to  b e  r i f e  b y  th e  L u c a s  C o m m it te e  a n d  F i tz g e r a ld  
In q u ir ie s , c o m p e n sa tio n  is  m o s t u n lik e ly .7 N o w  it  a p p e a rs  th a t 
o n ly  th o s e  w h o  a re  s till in  g a o l  a n d  w h o  d id  n o t  ra ise  th e  a l le 
g a tio n s  o f  v e rb a ll in g  b e f o re  th e ir  ju r y  w il l  b e  a b le  to  h a v e  
th e ir  c a s e s  re fe r r e d  to  th e  C r im in a l  J u s t ic e  C o m m iss io n  fo r  
i n v e s t i g a t i o n ,  t h e r e b y  d i s e n t i t l i n g  m a n y  to  r e l ie f .*  T h e  
G o v e r n m e n t  is  r e p o r t e d  to  h a v e  a b a n d o n e d  i ts  p r o p o s e d  
R e m e d ia tio n  o f  M isc a rr ia g e s  o f  Ju s tic e  U n i t  to  re v ie w  th e se  
c a se s , a n d  c o m p e n sa tio n  p a y m e n ts  m a y  a lso  n e v e r  e v e n tu a te . 

Johanna Sutherland teaches law at James Cook University.
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A  new partnership7

BRUCE WHITE and JOHANNA 
SUTHERLAND report on the new 
Office of the Queensland 
Parliamentary Counsel and its first 
interaction with the Rainforest 
Aboriginal Network.

T h e  Legislative Standards Act 1 9 9 2  (Q ld )  h a s  c o n f e r r e d  
im p o r ta n t  fu n c tio n s  o n  th e  n e w ly  e s ta b l is h e d  O ff ic e  o f  th e  
Q u e e n s la n d  P a r l ia m e n ta ry  C o u n s e l  (O P C ). I ts  n e w  fu n c tio n  
o f  d r a f t i n g  l e g i s l a t i o n  to  a c c o m m o d a te  A b o r ig in a l  a n d  
Is la n d e r  tra d itio n  is  p a r tic u la r ly  im p o rta n t, b u t  i t  is  o n e  w h ich  
th e  O P C  m a y  b e  ill p re p a re d  fo r, g iv e n  its  u n fa m ilia rity  w ith , 
a n d  re m o te n e s s  f ro m , th a t  trad itio n .

T h e  A c t w a s  in tro d u c e d  fo llo w in g  re c o m m e n d a tio n s  b y  th e  
E le c to ra l  a n d  A d m in is tr a t iv e  R e fo rm  C o m m is s io n  (E A R C ) 
th a t  th e  O P C  sh o u ld  b e  a  s ta tu to ry  o ff ic e  so  a s  to  su b s tan tiv e ly  
a n d  sy m b o lic a lly  re in fo rc e  th e  in d e p e n d e n c e  o f  d ra ftin g  s ta ff  
c o n s is te n t w ith  th e ir  ro le  in  p ro v id in g  in d e p e n d e n t a d v ic e  a n d  
e n su r in g  q u a lity  co n tro l s tan d a rd s  in  le g is la tio n .1 E A R C ’s re c 
o m m e n d a tio n  fo llo w e d  a n  e a r lie r  c o m m e n t in  C o m m iss io n e r 
F itz g e ra ld ’s re p o r t  th a t  ‘P a r lia m e n ta ry  C o u n s e l . . .  sh o u ld  n o t 
ta ilo r  a d v ic e  to  p o litic a l  e x p e d ie n c y  o r  fa il  to  p o in t  o u t  fu n d a
m e n ta l e rro rs  in  p r in c ip le  o r  o b l ig a t io n . . .  ’2

T h e  O ff ic e  is  n o w  e x p e c te d  to  b e h a v e  a s  a n  in d ep en d e n t, 
s ta tu to ry  b o d y  w ith  a  re sp o n s ib ili ty  to  a d v is e  g o v e rn m e n t o n  
le g is la tiv e  s ta n d a rd s , su ch  th a t g o v e rn m e n t is  c le a r ly  a w a re  o f  
a n y  th re a t  to  in d iv id u a l r ig h ts  o r  l ib e r tie s  (fu n d a m e n ta l leg 
is la t iv e  p rin c ip le s ) .

E A R C  h a d  in te n d e d  th a t  b y  re q u ir in g  A b o rig in a l trad itio n s  
to  b e  sp e c if ic a lly  a d d re s se d  b y  d ra f te rs , th e  e f fe c tiv e  a n d  e ffi
c ie n t  fu n c tio n in g  o f  th e  O P C  w o u ld  e n su re  th a t  a n y  o v e ir id -
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