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ft*s tim e to  educate
HELEN MCKELVIE discusses issues 
and some overseas initiatives.
In  re c e n t  y e a rs  s ig n if ic a n t c o m m u n ity  c o n c e rn  a n d  e x te n s iv e  
p u b l ic  d e b a te  h a v e  s u r ro u n d e d  a  n u m b e r  o f  is s u e s  w h ic h  
h ig h lig h t th a t g e n d e r  s te re o ty p e s , m y th s  a n d  m isco n ce p tio n s  
a b o u t th e  so c ia l a n d  e c o n o m ic  re a litie s  o f  w o m e n ’s a n d  m e n ’s 
liv es  a re  o p e ra tin g  in  o u r  c o u rts . T h e se  is su es  a re  b e c o m in g  
in c re a s in g ly  m a in s tre a m , p o in tin g  to  a  re c o g n itio n  o f  g e n d e r  
b ia s  a s  so m e th in g  th a t se r io u s ly  c o m p ro m ise s  fa irn e ss  in  th e  
a d m in is tra tio n  o f  ju s t ic e  a n d  h a s  re p e rc u ss io n s , n o t  ju s t  fo r  
th e  w o m e n  i t  d ire c t ly  a f fe c ts , b u t  fo r  th e  w h o le  so c ie ty  th e  
ju s t ic e  sy s te m  se rv es .

C re a tin g  an  a tm o sp h e re  in  w h ic h  th e  e lim in a tio n  o f  g e n d e r  
b ia s  c a n  o c c u r  is  n o t  s im p le . S c ru tin is in g  th e  w a y  in  w h ic h  
u n te s te d  b e l i e f s  a n d  a s s u m p t io n s  a b o u t  g e n d e r  a f f e c t  th e  
a d m in is tra tio n  o f  ju s t ic e  is  sq u a re ly  a t  o d d s  w ith  th e  id ea l o f  
ju d ic ia l  n e u tra lity  a n d  th e  n o tio n  th a t le g a l p ra c ti tio n e rs  a n d  
c o u r t  p e rso n n e l u n d e rs ta n d  a n d  a d h e re  to  th e ir  d u ty  to  a c t fa ir 
ly. T ra d itio n a lly , c r it iq u e s  o f  ju d ic ia l  d e c is io n s  h a v e  fo c u se d  
o n  th e  lo g ic  o f  th e ir  le g a l a n a ly s is  a n d  its  r e la tio n sh ip  w ith  
p re c e d e n t, r a th e r  th a n  a s se ss in g  th em  fo r  th e ir  c o n c e p tio n  o f  
so c ie ty  o r  s te re o ty p ic  tre a tm e n t o f  in d iv id u a ls .

M o re  re c e n tly , c r itic a l an a ly s is  o f  th e  ju d ic ia l  p ro c e ss  h as 
e x a m in e d  th e  fa c t  th a t i t  is  co n s titu te d  b y  in d iv id u a ls , w h o se  
a t t i t u d e s ,  e x p e c t a t i o n s  a n d  v a lu e s  a r e  s h a p e d  b y  s o c i a l  
p ro c e sse s , re su ltin g  in  w ittin g  o r  u n w ittin g  re lia n c e  o n  tra d i
tio n a l, in a c c u ra te  s te re o ty p e s  th a t l im it th e  s y s te m ’s ab ility  to  
d isp e n se  e q u a l ju s tic e .

R e c e n t  m e d ia  c o v e ra g e  o f  p a r t ic u la r  c a s e  d e c is io n s  a n d  
a re a s  o f  th e  la w  th a t  h ig h l ig h t  g e n d e re d  d is c r im in a t io n  is  
en h a n c in g  th e  g e n e ra l c o m m u n ity ’s k n o w le d g e  o f  th e se  m a t
te rs . (F o r  th o se  w o rk in g  ‘in  th e  f ie ld ’ th is  c a n  b e  see n  a s  d o c u 
m e n tin g  o n ly  th e  tip  o f  a  b e t te r  k n o w n  ic e b e rg .)  In  th e  la s t  
tw o  y ea rs , th e  m e d ia  h a s  g iv e n  u n p re c e d e n te d  p ro m in e n c e  to:

th e  n e e d  fo r  ra p e  la w s  a n d  re la te d  p ro c e d u ra l  la w s  th a t  
r e f le c t  w o m e n ’s e x p e r ie n c e .  T h is  in c lu d e s  n o t  a l lo w in g  
s te re o ty p e d  n o tio n s  o f  w o m e n ’s b e h a v io u r  a n d  se x u a lity  to  
b e  re lie d  o n  in  c o u r t  p ro c eed in g s ;

• d o m e s tic  v io le n c e  a n d  issu e s  su rro u n d in g  sa fe ty  a n d  se c u 
r ity  o f  w o m e n ;

th e  Hakopian case in  w h ic h  th e  o f f e n d e r  w a s  g iv e n  a  
l ig h te r  s e n te n c e  o n  th e  g ro u n d s  th a t th e  v ic tim  w a s  a  p ro s 
ti tu te  a n d  w o u ld  th e re fo re  h a v e  su ffe red  le ss  tra u m a  as  a  
re su lt  o f  b e in g  ra p e d  -  a n d  th e  o u tc o m e  o f  th e  a p p e a l in  
w h ic h  th e  c o u r t  fa ile d  to  c o m m e n t o n  th e  tria l ju d g e ’s re a 
so n in g  re g a rd in g  th e  v ic t im ’s  o c c u p a tio n ;

• th e  a b se n c e  o f  w o m e n  o n  th e  S u p re m e  a n d  C o u n ty  C o u rt 
b e n c h e s  a n d  th e  s lo w  p ro g re s s  o f  w o m e n  in to  th e  se n io r  
ra n k s  o f  th e  le g a l p ro fe ss io n ;

• th e  la c k  o f  le g a l san c tio n s  a v a ila b le  to  d e a l w ith  d eg rad in g  
p o rn o g ra p h ic  d e p ic tio n s  o f  w o m e n  a n d  th e  em p lo y m e n t o f  
w o m e n  to  w o rk  to p le s s  o r  n a k e d  in  th e  h o s p ita l i ty  a n d  
re ta il in d u s tr ie s ;

• Ju s tic e  B o lle n ’s c o m m e n ts  to  th e  ju ry  in  a  r a p e  c a se  re g a rd 
in g  ‘ro u g h e r  th a n  u su a l h a n d l in g ’ b e in g  a c c e p ta b le  fo r  a  
m a n  to  ‘p e r s u a d e ’ h is  w ife  to  h a v e  in te rc o u rse  w ith  h im ;

• J u d g e  B la n d ’s c o m m e n ts  w h e n  se n te n c in g  an  o ffen d e r w h o  
h a d  p le a d e d  g u ilty  to  a  c h a rg e  o f  ra p e  th a t in  h is  lo n g  e x p e 
rie n c e  o f  th e  law  ‘n o  o f te n  su b se q u e n tly  m ean s  y e s ’.

A c a d e m ic  in te re s t  in  g e n d e r  b ia s  in  th e  la w  h as  a lso  b een  
g ro w in g . F e m in is t  le g a l th e o ry  c o u rse s  a re  b e c o m in g  e s tab 
lish e d  in  A u s tra lia n  law  sc h o o ls , a n d  th e  b o d y  o f  re le v a n t lit
e ra tu re  is e x p a n d in g  a n d  in c lu d e s  te a c h in g  tex ts  su ch  a s  The 
Hidden Gender o f Law (R e g in a  G ra y c a r  a n d  Je n n y  M o rg an , 
T h e  F e d e ra tio n  P re ss , 1990) w h ic h  d o c u m e n ts  a  co m p re h en 
s iv e  th e o re tic a l f ra m e w o rk  fo r  th e  o p e ra tio n  o f  g e n d e r  b ias  in  
th e  law .

T h e se  fa c to rs  h a v e  c o n tr ib u te d  to  a  c lim a te  in  w h ich  p ra c ti
c a l s tep s  c a n  a n d  a re  b e in g  tak en  -  n o t  to  im p o se  a  fem in is t 
a g e n d a  o n  th e  co u rts , b u t  to  a s s is t  in  p ro v id in g  a  k n o w led g e  
b a se  fro m  w h ic h  ju s t ic e  c a n  b e  b e tte r  a d m in is te re d  w ith  the  
o b jec tiv ity , fa irn e ss  a n d  im p a rtia lity  th a t  a re  th e  g o a ls  o f  th e  
leg a l sy s tem .

Australian and overseas initiatives
O n  a  n a t io n a l  s c a le ,  th e  A u s t r a l i a n  I n s t i t u te  o f  J u d ic ia l  
A d m in i s t r a t io n  ( A I J A )  a n d  th e  A u s t r a l i a n  L a w  R e fo r m  
C o m m iss io n  (A L R C ) a re  b o th  c u rre n tly  u n d e rta k in g  p ro jec ts  
w h ic h  a im  to  in c re a se  a w a re n e ss  o f  g e n d e r  b ia s  in  th e  leg a l 
sy s te m , a n d  w h ic h  w o rk  to w a rd s  e lim in a tin g  it. T h e  A U A  has 
p la n n e d  tw o  se m in a rs  o n  th e  o p e ra tio n  o f  g e n d e r  b ias , w ith  a  
v ie w  to  d e v e lo p in g  a  m o re  e x te n s iv e  p ro g ra m . T h e  A L R C  h as 
re c e iv e d  a  re fe re n c e  to  re p o r t  o n  le g is la tiv e  a n d  n o n -leg is la 
t iv e  r e f o r m s  to  ‘re m o v e  a n y  u n ju s t i f ia b le  d is c r im in a to ry  
e ffec ts  o f  la w s  o r  th e ir  a p p lic a tio n  to  w o m e n , w ith  a  v iew  to  
e n su rin g  th e ir  fu ll e q u a lity  b e fo re  th e  la w ’.

D e sp ite  th e se  p ro g re s s iv e  in itia tiv e s , A u s tra lia  is  lag g in g  
b e h in d  a  n u m b e r  o f  o v e r s e a s  ju r i s d i c t io n s ,  m o s t  n o ta b ly  
C a n a d a  a n d  th e  U n ite d  S ta te s , in  ta c k lin g  th e  p ro b le m  o f  g e n 
d e r  b ia s  a t  a  p ra c tic a l lev e l. In  198 6  th e  A m e ric a n  N a tio n a l 
C o n fe re n c e  o f  C h ie f  Ju s tic e s  a n d  th e  N a tio n a l C o n fe re n c e  o f  
S ta te  C o u rt A d m in is tra to rs  o p e n e d  th e  e d u c a tio n a l se g m e n t o f  
th e i r  j o in t  m e e t in g  w ith  a  p ro g r a m  o n  g e n d e r  b ia s  in  th e  
co u rts . In  1988 , th e  tw o  c o n fe re n c e s  a d o p te d  re so lu tio n s  u rg 
in g  th e  C h ie f  J u s t ic e  o f  e a c h  S ta te  to  e s ta b lish  a  ta sk  fo rce  
‘d e v o te d  to  th e  s tu d y  o f  g e n d e r  b ia s  in  th e  c o u r t  sy s te m ’. B y  
1 9 9 0 , a t  le a s t  2 7  S ta te s  h a d  e s ta b l i s h e d  s u c h  b o d ie s  a n d  
re fo rm  p ro g ra m s  a re  c u rre n tly  b e in g  im p le m e n te d . In  C an ad a , 
in  1 9 8 6 , a  c o n f e r e n c e  o n  ‘T h e  S o c ia l iz a t io n  o f  J u d g e s  to  
E q u a lity  Is s u e s ’ p ro v id e d  a  b ro a d ly  b a se d , n a tio n a l in te rd isc i
p l in a ry  fo ru m  to  e x a m in e  th e  re la t io n s h ip  b e tw e e n  ju d ic ia l  
n e u tra lity  a n d  so c ia l eq u a lity . Ju d ic ia l  e d u c a tio n  p ro g ram s an d  
o th e r  re fo rm s  h a v e  fo llo w e d  in  a  n u m b e r o f  C a n a d ia n  ju r is 
d ic tio n s .

In  b o th  th e  U n ite d  S ta tes  a n d  C a n a d a , th e  in v es tig a tio n  o f  
th e  p ro b le m  o f  g e n d e r  b ia s  a n d  th e  im p le m e n ta tio n  o f  re su lt
in g  re c o m m e n d a tio n s  h a v e  in v o lv e d  le a d in g  ju d g e s , law y e rs ,
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a c a d e m ic s  a n d  re p re se n ta tiv e s  o f  w o m e n ’s g ro u p s  a n d  o th e r  
re le v a n t o rg a n isa tio n s . T h is  b ro a d  re p re se n ta tio n  o f  th e  le g a l 
a n d  la y  c o m m m u n ity  b r o u g h t  to g e th e r  in d iv id u a ls  w ith  a  
ra n g e  o f  e x p e rtise , a n d  a d d e d  to  th e  c re d ib ili ty  o f  th e  ca ll fo r  
r e fo rm  in  d io s e  ju r i s d ic t io n s .  T h e  p ro c e s s  h a s  a ls o  b e e n  a  
p o w e rfu l s e lf-e d u c a to r  fo r  th o se  in v o lv ed :

The experience of the New Jersey and New York task forces show 
that the members who start out with no knowledge o f gender bias in 
the courts or even a conviction that the idea is nonsense, emerge from 
the data collection process convinced that the problem is real and has 
deeply serious implications for the administration of justice.1

T h e  ty p e s  o f  r e s e a r c h  u n d e r ta k e n  b y  th e  U S  ta s k  fo r c e  
in c lu d e :

• re v ie w in g  re le v a n t  c a se  law , 

in te rv ie w in g  ju d g e s  w h o  s it  in  re le v a n t  a re a s ,

• a n a ly s is  o f  s ta tis tic a l m a te r ia l a n d  s tu d ie s  o f  re le v a n t S ta te  
a n d  fe d e ra l a g e n c ie s ,

• m e e tin g s  w ith  th e  leg a l c o m m u n ity ,

• s u rv e y in g  ju d g e s ,  la w y e rs  a n d  c o u r t  p e rso n n e l, a n d

• c o lle c tio n  o f  d a ta  a t  p u b lic  h e a r in g s  o rg a n ise d  fo r  th e  p u r
p o se .

S o m e  o f  th e  a re a s  o f  th e  c o u r t  sy s tem  fo u n d  to  b e  a ffec te d  
b y  g e n d e r  b ia s  in  th o s e  ju r isd ic tio n s  in c lu d e :

Criminal law
Women as perpetrators: W o m e n  w h o  e n g a g e  in  tra d itio n a lly  
f e m a le  o f f e n c e s  a r e  p e r c e iv e d  a s  l ik e ly  to  b e  tre a te d  m o re  
le n ie n tly  b y  th e  c o u r ts  w h e re a s  w o m e n  w h o se  b e h a v io u r  is  
p e rc e iv e d  a s  u n fe m in in e  (i.e . v io len t)  a re  lik e ly  to  b e  tre a te d  
m o re  h a rsh ly  th a n  th e ir  m a le  c o u n te rp a r ts  e sp e c ia lly  i f  th ey  
d o  n o t  c o n fo rm  to  th e  c o n v e n tio n a l fe m a le  ro le .

Women as victims: In  a d m in is te r in g  d o m e s tic  v io le n c e  a n d  
c r im in a l le g is la tio n  ju d g e s  a re  re lu c ta n t to  u se  th e ir  d isc re tio n  
to  g iv e  le g a l re l ie f  to  b a tte re d  w iv es . T h is  h a s  b e e n  in te rp re te d  
b y  re se a rc h e rs  a s  s te m m in g  in  p a r t  fro m  d e s tru c tiv e  c u ltu ra l 
m y th s  a b o u t  th e  n a tu re  o f  th e  fe m a le  p s y c h e  -  th a t is  w o m e n  
a re  m a so c h is tic  a n d  a c c o rd in g ly  m a n y  o f  th e  c r im e s  a re  v ic 
tim  p re c ip ita te d .

Sexual assault: In  p ro c e e d in g s  d e a lin g  w ith  sex u a l a s sa u lt 
th e re  is  a  m a rk e d  re lu c ta n c e  o n  th e  p a r t  o f  ju d g e s  to  d isa llo w  
th e  u s e  o f  g e n d e r  s t e r e o ty p e s  to  d i s c r e d i t  c o m p la in a n t s .  
S h o r te r  s e n te n c e s  a r e  im p o s e d  o n  d e f e n d a n t s  w h o  w e r e  
a c q u a in te d  o r  h a d  a  re la tio n sh ip  w ith  th e  v ic tim .

Family law
T h e  c re a tio n  o f  a  n e w  e c o n o m ic  u n d e rc la s s  h a s  b e e n  a ttr ib 
u te d  to  d e c is io n s  o f  th e  fa m ily  c o u r ts  -  a r is in g  in  p a r t  fro m  
ju d g e s ’ u n d e rv a lu a tio n  o f  a  h o m e m a k e r ’s c o n tr ib u tio n  to  a  
m a rr ia g e , m isc o n c e p tio n s  a b o u t  th e  c o s t  o f  ra is in g  c h ild re n , 
a n d  w o m e n ’s la c k  o f  o p p o rtu n itie s  fo r  e m p lo y m e n t, e a rn in g s  
a n d  re m a rria g e .

Treatment o f women as participants in the legal system
T h e  su b tle tie s  o f  th e  c o u r tro o m  e n v iro n m e n t a f fe c t w o m e n  a s  
c o u r t  a t te n d a n ts ,  la w y e rs ,  l i t ig a n ts  a n d  w itn e s s e s . T h e y  a re  
a f fe c te d  b y  se x is t  jo k e s  a n d  re m a rk s , in a p p ro p r ia te  fo rm s  o f  
a d d re ss , th e  a c c o rd a n c e  o f  le s s  c re d ib ili ty  to  th e  p e rfo rm a n c e  
o r  te s tim o n y  o f  w o m e n  th a n  m e n .

Judicial selection process
T h e  s e le c t io n  p ro c e s s  f o r  th e  ju d ic ia r y  p re s e n ts  s ig n if ic a n t  
b a r r ie rs  to  e n try  fo r  w o m e n .

Civil damages awards
In ju re d  h o m e m a k e rs  a re  fre q u e n tly  d is a d v a n ta g e d  b y  ju d g e s ’ 
p e rc e p tio n s  a b o u t  th e  v a lu e  o f  h o u s e h o ld  se rv ic e s . P e rso n a l 
in ju r ie s  a f fe c tin g  a p p e a ra n c e  a re  b e t te r  c o m p e n sa te d  fo r  in  th e  
c a se  o f  w o m e n  th a n  fo r  m en .

A  w id e  ra n g e  o f  re fo rm  m e a su re s  h a s  b e e n  d e v e lo p e d  in  
b o th  C a n a d a  a n d  th e  U S . T h e s e  in c lu d e  th e  e s ta b lish m e n t o f  
c o u r tro o m  p ro to c o ls ,  e f fe c tiv e  d a ta  c o lle c tio n  m e c h a n ism s , 
c h a n g in g  p r io r it ie s  fo r  a llo c a tio n  o f  re so u rc e s , a m e n d m e n t o f  
ru le s  g o v e rn in g  m e m b e rs  o f  th e  le g a l  p ro fe s s io n , a n d  m o s t 
im p o rtan tly , e d u c a tio n  a n d  tra in in g  p ro g ra m s . T h e se  w e re  r e c 
o m m e n d e d  fo r  ju d g e s ,  la w y e rs  a n d  c o u r t  p e rso n n e l. A s  th e  
k e y  p la y e r s  a n d  th o s e  d i r e c t ly  r e s p o n s ib le  f o r  th e  p r o p e r  
a d m in is tra tio n  o f  ju s t ic e , p a r tic u la r  p r io r ity  h a s  b e e n  g iv e n  to  
e d u c a t in g  ju d g e s .  J u d ic ia l  e d u c a t io n  p ro g r a m s  h a v e  b e e n  
d e v e lo p e d  w ith  th e  in p u t o f  re le v a n t  e x p e rts  fro m  c o m m u n ity  
o rg a n isa tio n s  to  sp e c if ic a lly  a d d re ss  th e  p ro b le m s  id e n tif ie d  in  
C a n a d a  a t  th e  1986  c o n fe re n c e , a n d  in  th e  U S  b y  th e  d a ta  c o l
lec tio n  p ro c e s s  u n d e r ta k e n  b y  th e  ta sk  fo rce s .

H o p e fu lly  th e  e x p e rie n c e  o f  o th e r  ju r isd ic tio n s  (ta k in g  in to  
a c c o u n t leg a l a n d  c u ltu ra l  d iffe re n c e s )  w ill m a k e  th e  ta sk  o f  
in v e s tig a tin g  th e  o p e ra tio n  o f  g e n d e r  b ia s  a n d  im p le m e n tin g  
e d u c a tio n  p ro g ra m s  a n d  o th e r  re fo rm s  in  A u s tra lia  easie r. N o t 
su rp ris in g ly , th e  re sp o n se  to  th e se  in itia tiv e s  fro m  ju d g e s  a n d  
la w y e rs  in  th e  U S  a n d  C a n a d a  h as  b e e n  m ix ed . T h e  re fo rm  
a g e n d a  is  a  lo n g -te rm  o n e  a n d  a sse ss in g  its  e f fe c ts  w ill a lso  
ta k e  tim e .2

F o rtu n a te ly , re so lu tio n  o f  a  p ro b le m  th a t is  b e c o m in g  m o re  
a n d  m o re  v is ib le  a n d  d iff ic u lt  to  ig n o re  is  n o t b e in g  le f t  o n ly  
to  t im e .  W a i t in g  f o r  g e n e r a t i o n a l  c h a n g e  th r o u g h  m o r e  
w o m e n  a n d  s tu d e n ts  o f  fe m in is t  leg a l th eo ry  jo in in g  th e  p ro 
fe s s io n  a n d  e v e n tu a lly  b e in g  a p p o in te d  to  th e  b e n c h  ca n  b e  
c irc u m v e n te d  a n d  th e  d e s ire d  o u tc o m e  a c h ie v e d , b y  th e  ju d i
c ia ry , th e  leg a l p ro fe ss io n , e x p e rts  f ro m  o th e r  re le v a n t fie ld s  
a n d  th e  co m m u n ity  a ll p a r tic ip a tin g  in  th e  p ro c ess .

Helen McKelvie is a Melbourne lawyer and Convenor o f 
Feminist Lawyers.
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