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T h e  fa c t th a t a  n o n -m e d ic a l e x p e r t ’s e v id e n c e  w a s  a d m itte d  
is  a  p re c e d e n t in  th is  a re a  a n d  m a y  g o  so m e  w a y  to  a lla y in g  
th e  a n x ie tie s  o f  th o se  fe m in is ts  c o n c e rn e d  w ith  th e  m ed ica lis -  
in g  o f  w o m e n ’s e x p e rie n c e s .5 In s te a d  o f  th e  d e fe n d a n t’s in d i­
v id u a l p sy c h o lo g y , D r  E a s te a l s tre s se d  th e  so c ie ta l v a r ia b le s  
a n d  th e  o n -g o in g  v io le n c e  th a t c a n  c o n tr ib u te  to  th e  s itu a tio n ­
a l re sp o n se  o f  b a tte re d  w o m a n  sy n d ro m e .

A  c l in ic a l  p s y c h o lo g is t ’s e v id e n c e  w a s  a ls o  h e a rd . T h is  
re la te d  sp e c if ic a lly  to  th e  d e fe n d a n t w h o m  h e  te s tif ie d  ‘e x h ib ­
ite d  th e  in d ic ia  o f  b a tte re d  w o m a n  s y n d ro m e ’: th e  su b jec tiv e  
e le m e n t o f  th e  te s t  fo r  d u re ss .

The m agistrate’s decision and his in-court 
education
In  th e  d e c is io n  th e  m a g is tra te  s ta te d  th a t u p  to  th e  c lo se  o f  th e  
d e f e n d a n t ’s p e r s o n a l  te s t im o n y  h e  w a s  s c e p tic a l  a b o u t  h e r  
e v id e n c e  a n d  th e  l ik e l ih o o d  th a t  a n  o rd in a ry  p e r s o n  w o u ld  
h a v e  f a i l e d  to  t a k e  o p p o r t u n i t i e s  a v a i l a b l e  f o r  e s c a p e .  
H o w e v e r, th e  e x p e r t  te s tim o n y  m a d e  h im  re th in k  h is  s c e p ti­
c is m :  ‘M a n y  o f  m y  r e a s o n s  f o r  s c e p t ic i s m  a p p e a r  to  b e  
e x p lic a b le  b y  th e  s y m p to m s  o f  b a t te re d  w o m a n  s y n d ro m e ’. 
T h e  s ig n if ic a n c e  o f  th is  s ta te m e n t is  th a t it  im p lie s  th a t th e  
e x p e r t  e v id e n c e  a s s is te d  h im  to  u n d e r s ta n d  th e  d e f e n d a n t’s 
b e h a v io u r  b o th  in  re la tio n  to  th e  o ffe n c e s  a n d  to  h e r  c re d ib ili­
ty  a s  a  w itn ess .

G iv e n  th a t n e w ly  a c q u ire d  k n o w le d g e , h e  c o n c lu d e d  that:

• e x p e r t  e v id e n c e  w a s  re le v a n t, a n d

in  l ig h t o f  th a t e v id e n c e , h e  c o u ld  n o t b e  sa tis f ie d  b e y o n d  
re a so n a b le  d o u b t th a t th e  d e fe n d a n t’s m in d  w a s  n o t o v e r­
b o rn e  b y  th e  th re a ts  o r  th a t  a  p e rso n  o f  lik e  a g e  a n d  sex  in  
s im ila r  c i r c u m s ta n c e s  w o u ld  n o t  h a v e  d o n e  th e  a c ts  o r  
w o u ld  h a v e  a v a ile d  th e m se lv e s  o f  o p p o rtu n itie s  o f  re trea t.

T h e  in fo rm a tio n  w a s  th e re fo re  d ism isse d  a n d  th e  d e fe n d a n t 
w a s  d isch a rg ed . O f  p a r tic u la r  s ig n if ic a n c e  in  th is  d ec is io n  is 
th a t a  m a g is tra te  le a rn e d  th a t re a so n a b le  b e h a v io u r  fo r  a  b a t­
te re d  w o m a n  m a y  n o t  b e  th e  s a m e  a s  it  is  fo r  o th e rs : a  le sso n  
fo r  th e  ju d ic ia r y  in  u n d e r s ta n d in g  th a t  w h a t  th ey , a s  w h ite  
m id d le  c la s s  m a le s  see  a s  re a so n a b le , is  lim ite d  b y  th e ir  o w n  
n a rro w ly  d e f in e d  p e rc e p tio n s . A n o th e r  b re a k th ro u g h  w a s  th e  
a c c e p ta n c e  o f  n o n -m e d ic a l  e x p e r t  e v id e n c e  a b o u t  b a t te r e d  
w o m a n  sy n d ro m e . A ll  in  a ll, th is  w a s  a  n o ta b le  c a se  w h ich  
h o p e fu lly  w ill a c t  a s  a  p re c e d e n t o r  a s  a  m o d e l in  o th e r  s im ila r  
s i tu a t io n s .  C e r ta in ly  a n  e s s e n t ia l  f i r s t  s te p  fo r  n o n -g e n d e r  
b a se d  ‘ju s t ic e ’ is  to  e n a b le  th e  ju d ic ia ry  to  u n d e rs ta n d  th e  b a t­
te re d  w o m a n ’s e x p e rien ce .
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N ecessity and  prison  
escape
BILL WALSH discusses a New South 
Wales case where the judge allowed a 
prison escapee’s defence of necessity to 
go to the jury.
G ra h a m  G e n e  P o tte r  w a s  c o n v ic te d  o f  m u rd e r  in  N e w  S o u th  
W ale s  in  1982  a n d  w a s  se n te n c e d  to  l ife  im p riso n m e n t. S in ce  
h is  c o n v ic tio n , P o tte r  h a s  c o n s is te n tly  m a in ta in e d  h is  in n o ­
c e n c e  a n d  h a s  b e e n  s e e k in g  a  ju d ic ia l  in q u iry  in to  h is  c o n v ic ­
tio n  u n d e r  s .4 7 5  o f  th e  Crimes Act 1 9 0 0  (N S W ). O n  30  Ju n e  
1990  P o tte r  e sc a p e d  fro m  B a th u rs t  G o a l in  N e w  S o u th  W ales 
in  a  n o n - v i o l e n t  m a n n e r  w i th  a n o t h e r  in m a te .  T h e  tw o  
e sc a p e e s  tra v e lle d  b y  tax i fro m  B a th u rs t  to  a n o th e r  co u n try  
to w n , L ith g o w , w h e re  th e y  w e re  a r re s te d  o n  th e  fo llo w in g  
day.

In  O c to b e r  1992  P o tte r  s to o d  tr ia l b e fo re  J u d g e  P e te r  D e n t 
Q C  a n d  a  ju ry  in  th e  D is tr ic t  C o u r t o f  N e w  S o u th  W ales  fo r  
th e  o ffe n c e  o f  E sc a p e  fro m  L a w fu l C u sto d y . P o tte r ’s  tria l w as  
s ig n if ic a n t in  th a t th e  d e fe n c e  o f  n e c e ss ity  w a s  ra ise d  b y  th e  
a c c u s e d  a n d  th e  tr ia l  ju d g e  a l lo w e d  th is  d e f e n c e  to  b e  p u t  
b e fo re  th e  ju ry . T h is  is  b e l ie v e d  to  b e  th e  f i r s t  o c c a s io n  in  
A u s tra lia  th a t th e  d e fe n c e  o f  n e c e ss ity  h as  b e e n  a llo w e d  to  b e  
c o n s id e re d  b y  a  ju ry  in  re la tio n  to  a  p r iso n  e sc ap e .

S in c e  h is  in itia l co n v ic tio n  in  1982  P o tte r  w o rk e d  c o n tin u ­
o u s ly  o n  m a te r ia l in  an  e n d e a v o u r  to  se c u re  a  ju d ic ia l  in q u iry  
in to  h is  c o n v ic tio n  so  as  to  p ro v e  h is  in n o cen c e . In  1987 h is 
fa m ily  p u rc h a se d  a  c o m p u te r  to  a s s is t  h im  in  p re p a rin g  m a te r­
ia l to  p ro v e  h is  in n o c e n c e . E v id e n c e  w a s  g iv e n  b y  P o tte r  a n d  
p r iso n  s ta f f  th a t P o tte r  w o rk e d  ‘e x h a u s tiv e ly ’ o n  h is  c a se  a n d  
th a t h e  w a s  ‘o b s e s s e d ’ w ith  p ro v in g  h is  in n o cen c e . P o tte r  sa id  
in  e v id e n c e  a t  th e  tria l th a t, fo r  th re e  y ea rs  fro m  1987 to  1990, 
h e  w o rk e d  10 -14  h o u rs  a  day , sev e n  d a y s  a  w e e k  o n  h is  case . 
O n e  sen io r p r iso n  o ff ic e r  a t  th e  tria l sa id  P o tte r  u se d  h is  c o m ­
p u te r  ‘in c e s sa n tly ’. P r iso n  s ta ff, in  th e ir  e v id e n c e  a t  th e  tria l, 
d e sc r ib e d  P o tte r  a s  a  m o d e l a n d  tru s te d  p riso n er.

In  A p ril 1990  a  d ire c tiv e  w a s  is su e d  b y  th e  th en  M in is te r  
fo r  C o rre c t iv e  S e rv ic e s , M ic h a e l Y ab sley , to  th e  e f fe c t th a t 
o n ly  c o m p u te rs  fo r  ‘a p p ro v e d  e d u c a tio n a l p u rp o s e s ’ w e re  to  
b e  u sed  b y  p r iso n e rs  in  g a o ls  in  N e w  S o u th  W ales. T h e  d ire c ­
tiv e  d id  n o t a llo w  th e  u se  o f  a  c o m p u te r  fo r  le g a l re sea rc h  o r  
re se a rc h  to  h e lp  p ro v e  o n e ’s in n o c e n c e . P o tte r  a p p lie d  fo r  an  
e x e m p tio n  b u t  w a s  re fu sed . T o  m a k e  m a tte rs  w o rse , an  in m a te  
in  th e  ce ll o p p o s ite  P o tte r ’s o w n , c o n tin u e d  to  u se  a  c o m p u te r  
f o r  e d u c a t io n a l  p u r p o s e s .  T h e  p r i s o n  c h a p la in ,  R e v e r e n d  
H o w a rd  K n o w le s , in  h is  e v id e n c e , d e sc r ib e d  it  a s  a  ‘te rr ib le  
b lo w ’ fo r  P o tte r  to  h a v e  h is  c o m p u te r  re m o v e d  fro m  h im  a n d  
to  b e  d e n ie d  a n  e x e m p tio n  to  th e  p o lic y , p a r tic u la r ly  w h e n  
th e re  w a s  a  p r iso n e r  in  a n  o p p o s ite  c e ll  b e in g  a llo w e d  to  u se  a  
co m p u te r. R e v e re n d  K n o w le s  s a id  th a t th is  w a s  a  ‘g ro ss  in ju s ­
t ic e ’ a n d  d e sc rib e d  th e  e x c e o tio n s  to  th e  p o lic y  as  ‘unfair*.

O th e r  e v id e n c e , u n c h a lle n g e d  b y  th e  C ro w n , w as  p re se n te d  
in  re la tio n  to  a  n u m b e r o f  o th e r  f ru s tra tio n s  o r  s tre ss  fa c to rs , 
w h ic h  w e re  o p e r a t in g  o n  P o t te r  in  th e  p e r io d  p r io r  to  h is  
e sc ap e . T h e se  in c lu d e d  th e  lo ss  o f  so m e  o f  h is  re se a rc h  m a te r­
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ia l b y  g a o l a u th o rit ie s , th e  lo ss  o f  h is  p r iso n  f ile  (c o n ta in in g  
im p o r ta n t  m a te r ia l  a b o u t  h is  c o n d u c t  a n d  r e -c la s s i f ic a t io n  
w ith in  th e  p r iso n  sy s te m ), in a c c u ra te  a n d  a d v e rse  m e d ia  p u b ­
lic ity  a b o u t  h is  ca se , c o n fu s io n  as  to  h is  e x a c t c la s s if ic a tio n  in  
th e  p r iso n  sy s te m , a n d  n e w s  th a t h is  y o u n g  w ife  m a y  h a v e  to  
u n d e rg o  a  h y s te re c to m y . In  a d d itio n , a n  o ff ic ia l o f  th e  S e rio u s  
O ffe n d e rs  R e v ie w  B o a rd  h a d  to ld  P o tte r  th a t  h e  w o u ld  n o t 
le a v e  p r is o n  u n til  ‘h is  to e s  w e re  p o in tin g  to  h e a v e n ’. F o r  a  
‘l i f e ’ p r iso n e r , th is  m e a n t  d ea th .

P o tte r  to ld  p o lic e , in  h is  re c o rd  o f  in te rv ie w  fo llo w in g  h is  
a r r e s t ,  th a t  h e  e s c a p e d  so  th a t  h e  c o u ld  c o n t in u e  w ith  th e  
r e s e a rc h  to  p ro v e  h is  in n o c e n c e . H e  s a id ,  in  th e  r e c o r d  o f  
in te rv iew , ‘I  d e c id e d  th e re  w a s  n o  o th e r  w a y  to  re se a rc h  m y  
c a s e  to  p ro v e  m y  in n o c e n c e  u n le s s  I to o k  m e a s u re s  to  g e t  
a c c e ss  to  a  c o m p u te r  o n  th e  o u ts id e  a n d  p u rsu e  m y  c a se  leg a l 
s tu d ie s  o n  th e  o u t s i d e . . . ’ P o tte r , w h o  g a v e  sw o rn  e v id e n c e  in  
th e  tria l, to ld  th e  ju ry  th a t th e  p r iso n  a u th o rit ie s  h a d  tre a te d  
h im  lik e  ‘a  d ir ty  r a g ’ w h e n  h e  h a d  so u g h t a n  ex e m p tio n  to  th e  
M in is te r ’s d i re c t iv e  a s  to  th e  u se  o f  c o m p u te rs  in  th e  g ao l. 
P o tte r  s ta te d  th a t,  a s  a  re s u lt  o f  a ll th e  s tre sse s  o n  h im , h e  w as 
n o  lo n g e r  a b le  to  co p e .

A  p riso n  p sy c h o lo g is t  c a lle d  b y  th e  C ro w n  in  re p ly  m a d e  
so m e  in te re s tin g  o b se rv a tio n s . H e  sa id  th a t, fro m  h is  c o n v e r­
sa tio n s  w ith  P o tte r  a n d  re a d in g  o f  P o tte r ’s c a se  re se a rc h  m a te ­
ria l  p r io r  to  h is  e s c a p e , h e  n e v e r  c o n s id e re d  th a t P o tte r  h a d  
b e e n  su ffe r in g  fro m  a n y  ty p e  o f  d e lu s io n . T h e  p r iso n  p sy c h o l­
o g is t  sa id , in  e v id e n c e , th a t h e  w a s  n o t a w a re  o f  a n y  o th e r  p e r ­
so n  in  th e  g a o l sy s te m  w h o  h a d  m a in ta in e d  h is  o r  h e r  in n o ­
c e n c e  a f te r  c o n v ic tio n  fo r  ‘a s  lo n g  a s ’ o r  ‘a s  v e h e m e n tly ’ as  
P o tte r.

E m in e n t  p sy c h o lo g is t ,  D r  W e n d y -L o u ise  W alk er, fo rm e rly  
A s s o c ia te  P r o f e s s o r  o f  B e h a v io u r a l  S c ie n c e s  a t  S y d n e y  
U n iv e rs ity , g a v e  e x p e r t  e v id e n c e  fo r  th e  d e fe n c e  in  th e  tria l. 
D r  W a lk e r  s a id  th a t  h is  c o m p u te r  w o r k  h a d  b e c o m e  th e  
‘ly n c h p in ’ o f  P o tte r ’s e v e ry d a y  life  a n d  ‘a lm o s t  a  re a so n  fo r 
e x is tin g ’ . D r  W a lk e r  re a d  a  n u m b e r o f  le tte rs  w ritten  b y  P o tte r  
to  h is  w ife  in  th e  w e e k  p re c e d in g  h is  e sc a p e  a n d  e x p re s se d  th e  
v iew  th a t th e y  h a d  b e e n  w ritten  b y  so m e o n e  ‘h ig h ly  tro u b le d ’. 
D r W a lk e r  e x p re s se d  th e  e x p e rt  o p in io n  th a t, a t  th e  t im e  o f  h is 
e sc ap e , P o tte r  w a s  ‘p ro b a b ly ’ in  a  su ic id a l sta te .

E v id e n c e  e m e rg e d  in  th e  tria l th a t P o tte r  c o u ld  ea s ily  h av e  
e sc a p e d  fro m  g a o l o n  p re v io u s  o c c a s io n s  as  h e  h a d  w o rk e d  in  
th e  lo w  se c u rity  v is i to r s ’ se c tio n  o f  th e  g a o l fo r  a  n u m b e r o f  
y ea rs . T h e re  w a s  so m e  e v id e n c e  th a t P o tte r  h a d  d isc u sse d  th e  
e sc a p e  w ith  h is  c o -o ffe n d e r  in  th e  d a y s  b e fo re  th e  tr ia l a n d  
th a t P o tte r  h a d  ‘s to re d ’ so m e  item s  u se d  in  th e  e scap e .

S ig n if ic an tly , a n d  fo r  th e  f irs t  tim e  in  re c o rd e d  A u s tra lia n  
leg a l h is to ry , th e  tria l ju d g e  a llo w e d  th e  d e fe n c e  o f  n ecess ity , 
in  th e  se n se  o f  d u re ss  o f  c irc u m sta n c e s , to  b e  p u t  to  th e  ju ry . 
T rad itio n a lly , th e  le g a l e le m e n ts  o f  th e  d e fe n c e  o f  n e c e ss ity  in  
E n g lish  a n d  A u s tra lia n  la w  h a v e  b een :

(a) The crime must have been committed only in order to avoid cer­
tain consequences which would have inflicted irreparable harm 
upon the accused or upon persons he was bound to protect;

(b) The accused must have honestly believed on reasonable grounds 
that he was placed in a situation of imminent peril;

(c) The acts done to avoid the peril must not be out of proportion to 
the peril to be avoided.1

In  th e  tr ia l  o f  G ra h a m  P o tte r , J u d g e  D e n t Q C , in  a llo w in g  
th e  d e fe n c e  o f  n e c e s s ity  to  b e  c o n s id e re d  b y  th e  ju ry , re fe rre d

to  a  1989  E n g lish  d e c is io n , R  v Martin [1989] 1 A ll E R  6 5 2 , 
in  w h ich  th e  C o u r t o f  A p p e a l s ta ted :

. . . most commonly the defence arises as duress, that is pressure on 
the accused’s will from the wrongful threats or violence of another. 
Equally, however, it can arise from other objective dangers threaten­
ing the accused or others. Arising thus it is conveniently called 
‘duress of circumstances’, [at 653]

T h e  c o n c e p t o f  ‘d u re ss  o f  c irc u m s ta n c e s ’ a p p e a rs  to  h av e  
e m e rg e d  in  an  E n g lish  d e c is io n  in  1 9 8 8 ,/?  v Conway [1988] 3 
A ll E R  1025 . In  h is  b o o k , Compulsion in the Criminal Law, 
S ta n ley  Y eo , in  re fe rr in g  to  d u re ss  o f  c irc u m sta n c e s  a n d  to  th e  
E n g lish  d e c is io n  o f  R v Conway, says:

This is a welcome development under the English common law as the 
courts appear to have been strongly resistant to recognising any gen­
eral form of defence of necessity.2

J u d g e  D e n t  Q C  r u le d  th a t  s u ic id e  w a s  ‘a n  i r r e p a r a b le  
h a rm ’ fo r  th e  p u rp o se s  o f  th e  d e fe n c e  o f  n ecessity .

In  1982, D a v id  W e isb ro t w ro te :

It is now also necessary for courts to recognise the intolerable condi­
tions in the prisons by permitting the defence of necessity (or duress) 
to exculpate a prisoner charged with escaping when that escape was a 
product of, and a reasonable reaction to, these conditions.3

A u s tra lia n  c o u rts , a s  sh o w n  b y  th e  V ic to ria n  d e c is io n s  o f  R 
v Dawson [1978] V R  5 3 6  a n d  R v Loughman [1981] V R  443  
h a v e  b e e n  re lu c ta n t to  a llo w  co n s id e ra tio n  o f  th e  d e fe n c e  o f  
n e c e ss ity  to  p r iso n  e sc a p e e s , th e  tr ia l ju d g e  in  b o th  c a se s  ru l­
in g  th a t th e re  w a s  n o  e v id e n c e  fit  to  b e  le f t  to  th e  ju ry  o n  th e  
d e fen ce . In  e a ch  c a se  th is  ru lin g  w a s  u p h e ld  o n  ap p ea l.

T h e  ju r y  r e tu r n e d  a  v e r d ic t  o f  g u i l ty  in  r e la t io n  to  th e  
E s c a p e  fro m  P r iso n  b y  G ra h a m  P o tte r. In  p a s s in g  sen ten c e , 
h o w e v e r ,  J u d g e  D e n t  Q C  to o k  in to  a c c o u n t  th e  e v id e n c e  
a d d u c e d  in  th e  c o u rse  o f  th e  tr ia l a n d  s e n te n c e d  P o tte r  to  o n ly  
th re e  m o n th s  im p riso n m e n t, say in g :

This accused had been, in my view , subjected  to the m indless 
thoughtlessness and brutality of a penal system that demands that his 
liberty be restricted for the term o f his natural life and civilising influ­
ences in his life in the Bathurst Prison were removed from him and 
all sorts o f things were going wrong which should not have gone 
wrong. When I was first at the Bar, it was the duty of Chairman of 
Quarter Sessions to visit the gaols. It is important that judges should 
know the sort of things that go wrong in the administration of the 
prison system and quite frankly I think the evidence establishes . . . 
that what the accused did on this occasion was a cry, a cry for recog­
nition of the injustice that he thought he was suffering and undoubt­
edly the others who gave evidence on his behalf thought he was suf­
fering.

Bill Walsh is a practising barrister and teaches law at 
Charles Sturt University.
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