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DIGEST
CASE LAW
Administrative law 
Whose idea of reasonable?
The doctrine o f reasonableness in delegat­
ed legislation was recently considered in 
M in ister fo r  Prim ary In dustries and  
Energy v Austral Fisheries Pty Ltd (1993) 
112 ALR 211, a case challenging a m an­
ag e m e n t p la n  fo r  th e  S o u th  E a s te rn  
Fishery on the ground that a form ula for 
calcu lation  o f  a fish ing quote w as irra­
tional. The fisher was successful at first 
in s tan ce  and on  appeal in  the  F edera l 
Court o f Australia. At first instance, the 
test o f unreasonableness was whether ‘no 
reasonable person could ever have devised 
[the p la n ]’. O n appeal, the ra tionale  o f 
unreasonableness as a ground o f judicial 
review was linked to the need for reason­
able proportionality between the object of 
a head o f power and the means selected by 
a law made under it to achieve that object. 
Som e cases and com m entary w hich the 
court cited differ on whether ‘reasonable­
ness’ was to be tested beside what a ‘rea­
sonab le  p e rso n ’ or w hat a ‘reaso n ab le  
adm inistra tor’ w ould think. This d iffer­
ence w as n o t add ressed  by th e  appeal 
court, the majority o f which simply held 
that the conclusion reached at first instance 
was open to the judge. A pproval by the 
court o f some commentary suggests that in 
the court’s view the ground would extend 
to adm inistrative decisions as well as to 
delegated legislation, aside from the par­
ticu lar prov isions o f the Administrative 
D ecisions (Judicial Review) A ct 1977 
(Cth).

Crime
Double jeopardy in English courts
In R v Dabhabe [1993] QB 329 the defen­
dant submitted to summary trial before a 
m a g is tra te  on  a charge  o f  d ish o n estly  
obtaining 6000 pounds by falsely repre­
senting him self as the payee of a cheque. 
The defendant was further charged w ith 
theft o f the same amount. The prosecution 
offered no evidence in support o f the first 
charge before the m agistrate and it was 
dismissed. The magistrate com mitted the 
d e fe n d a n t to  a ju ry  tr ia l on th e  th e f t 
charge. At the trial the defendant pleaded 
that he had already been acquitted of the 
offence contained in the indictment (<autre­
fo is  acquit). T he defendan t w as found 
gu ilty  and se n ten ced  to e ig h t m o n th s  
im prisonm ent. T he defendan t appealed  
u n su cce ss fu lly . T he E n g lish  C o u rt o f  
C rim inal A ppeal d ism issed  the appeal 
because in its view it could not be properly 
said that the defendant had ever been at 
jeopardy o f conviction on the first charge.

The Privy Council reached a sim ilar

decision in Richards v R [1993] AC 217, 
on appeal from  the C ourt o f A ppeal o f 
Jamaica. The defendant was chaiged with 
m urder, bu t en tered  a p lea  o f guilty  to 
m anslaughter which was accepted by the 
prosecution with the judge’s approval. An 
adjournm ent w as gran ted  to perm it the 
defendant to call character w itnesses in 
m itigation  o f sentence. T he prosecution 
decided to discontinue those proceedings 
and com mence fresh proceedings by again 
charging the defendant with murder. When 
the h earing  resum ed  it en tered  a nolle 
prosequi. W hen the defendant was tried on 
the second indictment for murder he was 
co n v ic ted  and sen ten ced  to  death . He 
appealed. The Privy Council dismissed the 
appeal, ho ld ing  that a p lea o f autrefois 
convict m ust be based on judicial proceed­
ings w hich resulted in both a finding of 
guilt and passing of sentence. So, in this 
case there had been no final adjudication 
of the first charge which would justify the 
p lea. I t  w as con sid ered  app rop ria te  to 
commute the death sentence.

C ellu la r te leph ones n ot ‘p r iv a te ’ in 
Quebec
A defendant to bookmaking charges chal­
lenged  C row n ev idence  gathered  from 
intercepted cellu lar telephone conversa­
tions. The Q uebec M unicipal Court con­
sidered that such communications are not 
made in circumstances in which it is rea­
sonable to expect tha t they w ill not be 
intercepted by any other person. Therefore 
the accused’s conversations were not ‘pri­
vate com m unications’ and were admissi­
ble regardless o f whether or not the inter­
ception had been authorised by a court (R 
v Solomon (1992) 77 CCC (3d) 264).

Unconscious victims and sentencing con­
siderations
A full bench of the Nova Scotia 
Supreme Court unanimously allowed a 
Crown appeal against a lenient sentence 
in a case of sexual assault on an uncon­
scious victim.

T he c ircum stances o f  th is o ffence 
involved the com m ission of a sexual 
assault upon a victim who was complete­
ly defenceless. She neither struggled nor 
resisted because by reason of her condi­
tion those options were not open to her. 
The sentence imposed by the trial judge 
does no t re flec t the repud ia tion  and 
abhorrence which we must, on society’s 
behalf, express with respect to such con­
duct.

(R v Sarson (1992) 77 CCC (3d) 233,240) 
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