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In  Olaf Dietrich v The Queen th e  A u s tra lia n  H ig h  C o u r t  c o n f irm e d  th a t 
th e  r ig h t  to  a  fa ir  tria l is  a  \  . fu n d a m e n ta l p re sc r ip t o f  th e  la w  o f  th is  
c o u n try ’1 a n d , in  se r io u s  c r im in a l c a se s  a n d  in  th e  a b s e n c e  o f  ‘ex c e p tio n a l 
c irc u m s ta n c e s ’, a n  a c c u se d  p e rso n  w h o  is  u n a b le  to  a f fo rd  le g a l re p re sen ­
ta tio n  m u s t b e  p ro v id e d  w ith  c o u n se l a t  p u b lic  ex p e n se .

C a s e s  in  w h ic h  su c h  a  p e rs o n  is  n o t  p ro v id e d  w ith  c o u n s e l  sh o u ld , 
a c c o rd in g  to  th e  m a jo rity  H ig h  C o u r t d e c is io n  in  Dietrich, h a n d e d  d o w n  
o n  13 N o v e m b e r 1 992 , b e  a d jo u rn e d  u n til  le g a l re p re se n ta tio n  is  p ro v id ­
e d , in d e fin ite ly  i f  necessa ry .

O la f  D ie tr ic h  w a s  re fu se d  le g a l a id , fo r  h is  tr ia l b e fo re  th e  V icto rian  
C o u n ty  C o u r t in  M a y  o f  1988 , b y  th e  V ic to ria n  L e g a l A id  C o m m iss io n  
fo r  a  p le a  o f  n o t g u ilty , a lth o u g h  h e  w a s  o ffe re d  a s s is ta n c e  fo r  a  p le a  o f  
g u ilty . T h e  H ig h  C o u r t  h a s  s e t  a s id e  h is  c o n v ic tio n  o n  th e  g ro u n d s  o f  a  
m isc a rr ia g e  o f  ju s t ic e  a r is in g  fro m  th e  fa ilu re  o f  th e  C o u n ty  C o u r t ju d g e  
to  e x e rc ise  h is  d isc re tio n  to  a d jo u rn  p ro c e e d in g s  u n til D ie tr ic h  w a s  p ro ­
v id e d  w ith  le g a l a s s is ta n c e  a t  p u b lic  e x p e n se .

In  M ay  o f  1988  D ie tr ic h  p re se n te d  h is  o w n  d e fe n c e  in  th e  V ic to rian  
C o u n ty  C o u r t  to  a n  in d ic tm e n t  c o n ta in in g  f o u r  c o u n ts  re la t in g  to  th e  
im p o r t a t i o n  a n d  p o s s e s s i o n  o f  a  t r a f f i c a b l e  q u a n t i t y  o f  h e r o in  in  
D e c e m b e r 1986 .

D ie tr ic h  w a s  u n re p re se n te d  a t  th e  tr ia l  b e c a u se  o f  h is  la c k  o f  m e a n s  
a n d  th e  re je c tio n  o f  h is  a p p lic a tio n s  f o r  le g a l a s s is ta n c e . T h e  tr ia l  w a s  
le n g th y  a n d  c o m p le x , e sp e c ia lly  in  re la tio n  to  th e  a d m iss ib il i ty  o f  e v i­
d e n c e . D ie tr ic h  re q u e s te d  th a t  th e  tr ia l b e  a d jo u rn e d  u n ti l  h e  w a s  a ss ig n ed  
le g a l a s s is tan ce . H e  p ro te s te d  th a t  h e  w a s  u n a b le  to  d e fe n d  h im se lf  ad e ­
q u a te ly , d u e  to  h is  la c k  o f  k n o w le d g e  o f  th e  le g a l p ro c e s s  a n d  h is  s tre sse d  
m e n ta l s ta te . H is  su b m iss io n s  o n  th is  q u e s tio n  w e re , e ffec tiv e ly , ig n o red .

T h e  tr ia l  p r o c e e d e d  f o r  a  to ta l  o f  4 0  d a y s ,  a n d  D ie tr ic h  r e m a in e d  
u n re p re se n te d . A t th e  c o n c lu s io n  o f  th e  tr ia l  th e  ju r y  fo u n d  h im  g u ilty  on  
o n e  o f  th e  fo u r  co u n ts .

D ie tr ic h  a p p e a le d  a g a in s t  h is  c o n v ic t io n  to  th e  V ic to r ia n  C o u r t  o f  
C rim in a l A p p e a l in  M a y  1989  o n  th e  g ro u n d , a m o n g  o th e rs , th a t  ‘ev e ry  
p e rso n  c h a rg e d  w ith  a n  in d ic ta b le  o ffe n c e  in  [V ic to ria ] is  e n title d  to  c o u n ­
se l p ro v id e d  a t  th e  e x p e n se  o f  th e  S ta te  a n d  th a t  fa ilu re  to  a p p o in t co u n se l 
to  d e fe n d  [D ie tr ich ] w a s  a  b re a c h  o f  th e  “ d u e  p ro c e s s”  re q u ire m e n ts  o f  
t h e . . .  u n w ritte n  C o n s titu tio n  o f  th e  S ta te  o f  V ic to ria  a n d  th e  ap p lica tio n  
o f  D iv is io n  3 o f  th e  Imperial Acts Application Act 1 9 8 0 .’2 T h e  ap p e a l w as  
u n su c c e ss fu l o n  th is  a n d  a ll  o th e r  g ro u n d s .

D ie tr ic h ’s s u b se q u e n t a p p lic a tio n  fo r  le a v e  to  a p p e a l to  th e  H ig h  C o u rt 
a g a in s t th e  d e c is io n  o f  th e  V ic to ria n  C o u r t  o f  C rim in a l A p p e a l w a s  h ea rd  
in  M a rc h  1992 . T h e  a p p e a l w a s  g ro u n d e d , p rim arily , o n  a  c la im  th a t  an  
a c c u s e d  p e rs o n , c h a rg e d  w ith  a  se r io u s  c r im e , p u n is h a b le  b y  im p riso n ­
m e n t, w h o  c a n n o t a f fo rd  c o u n se l, h a s  a  r ig h t  to  b e  p ro v id e d  w ith  c o u n se l 
a t  p u b lic  e x p e n se .

T h e  a p p lic a tio n  a c c e p te d  th a t  th e  d e c is io n  s o u g h t w o u ld  in v o lv e  an  
o v e rru lin g  o f  th e  d e c is io n  in  th e  le a d in g  A u s tra lia n  c a s e  cm th e  r ig h t to  
c o u n se l, Mclnnis v R (1 9 7 9 )  143 C L R  5 7 5 . C o u n se l fo r  D ie tr ic h  a rg u ed  
th a t  A u s tra l ia ’s  in te rn a tio n a l  o b lig a t io n s  in  r e la t io n  to  p ro v id in g  a  fa ir  
tria l h a v e  c h a n g e d  s in c e  th e  d e c is io n  in  Mclnnis.

VOL. IB ,NO  I, FEBRUARY • 1993 21



R I G H T  T O

T h e  d e c is io n  in  Mclnnis w a s  h a n d e d  d o w n  in  D e c e m b e r
1979 . O n  13 A u g u s t 1 9 8 0 , A u s tra lia  ra tif ie d  th e  In te rn a tio n a l 
C o v e n a n t o n  C iv il  a n d  P o lit ic a l  R ig h ts . T h e  O p tio n a l P ro to co l 
w a s  ra tif ie d  o n  2 5  D e c e m b e r  1991 .

T h e  a rg u m e n t b a s e d  o n  A u s tra lia ’s  in te rn a tio n a l o b lig a tio n s  
u n d e r  th e  C o n v e n tio n  ra is e d  b y  c o u n se l fo r  D ie tr ic h  h a s  b ee n  
p re v io u s ly  n o te d  b y  c o m m e n ta to rs  o n  A u s tra lia n  h u m a n  rig h ts  
law :

At the time of the hearing of M clnnis the Commonwealth had not rati­
fied the ICCPR and so the obligations in Article 14 did not apply. It is 
the view o f the author that, even i f  the High Court was correct in 
1979, it should now note the fact that A ustralia is a party to the 
ICCPR and follow the lead given by Murphy J in Mclnnis?

In  h is  d is se n tin g  ju d g m e n t  in  Mclnnis, Ju s tic e  M u rp h y  re c ­
o m m e n d e d  th a t sp e c ia l  le a v e  to  a p p e a l a g a in s t th e  co n v ic tio n  
o f  M c ln n i s  f o r  d e p r iv a t io n  o f  l ib e r ty  a n d  r a p e ,  s h o u ld  b e  
g ra n te d  a n d  th e  c o n v ic tio n  a n d  s e n te n c e  s e t  a s id e  fo r  a  su b ­
s tan tia l m isc a rr ia g e  o f  ju s tic e .

M c ln n is , lik e  D ie tr ic h , w a s  u n a b le  to  a ffo rd  leg a l re p re se n ­
ta tio n  a n d  w a s  u n su c c e ss fu l in  h is  a p p lic a tio n s  fo r  free  leg a l 
a id . T h e re  w a s , h o w e v e r , so m e  c h a n c e  th a t h e  m a y  h a v e  b ee n  
a b le  to  o b ta in  m o n e y  fro m  h is  fa m ily  in  o rd e r  to  re ta in  c o u n ­
se l, a n d  th e re  w e re  so m e  c h a n n e ls  o f  ap p e a l, w ith in  th e  leg a l 
a id  sy s te m , w h ic h  h e  h a d  n o t y e t ex p lo re d . H is  b a rris te r  w ith ­
d re w  f ro m  h is  c a s e  o n e  d a y  b e f o r e  th e  tr ia l .  M c ln n is  w a s  
fo rc e d  to  p re se n t h is  o w n  d e fen ce .

M u rp h y  J  su p p o r te d  h is  d is s e n tin g  v ie w s  w ith  a n  e x p o s i­
tio n  o f  w h a t h e  c o n s id e re d  to  b e  fu n d a m e n ta l A u s tra lian  c o m ­
m o n  law  p rin c ip le s  o n  th e  ru le  o f  law  a n d  th e  r ig h t to  co u n se l . 
H e  a l s o  e x a m in e d  in te r n a t io n a l  p r e c e d e n ts ,  e s p e c ia l ly  in  
U n ite d  S ta te s  c a se s , a n d  c ite d  A rtic le  14 o f  th e  In te rn a tio n a l 
C o v e n a n t  o n  C iv il  a n d  P o li t ic a l  R ig h ts ,  to  w h ic h  A u s tra lia  
w a s  th e n  a  s ig n a to ry  b u t  w h ic h  h a d  n o t  th en  b e e n  fo rm a lly  r a t ­
if ie d  b y  A u s tra lia .

T h e  d is se n t w a s  a  s tro n g  a n d  im p a ss io n e d  o n e . In  h is  o p e n ­
in g  p a ra g ra p h  M u rp h y  said :

Every accused person has the right to a fair trial, a right which is not 
in the slightest diminished by the strength of the prosecution’s evi­
dence and includes the right to counsel in all serious cases. This right 
should not depend on whether an accused can afford counsel. Where 
the kind of trial a person receives depends on the amount of money he 
or she has, there is no equal justice.4

T h e  m a jo rity  in  Mclnnis (B a rw ic k  C J a n d  M aso n , A ick in  
a n d  W ilso n  JJ )  to o k  w h a t  h a s  b e e n  see n  a s  th e  o p p o s ite  v iew  
to  M u rp h y  J ,  a lth o u g h  th e ir  f in d in g  m a y  n o t h a v e  b e e n  e s se n ­
tia l to  th e  u lt im a te  re su lt ,  that:

an accused in Australia does not have a right to present his case by 
counsel provided at public expense. However he does have the right 
to apply for legal aid under statutory procedures . .  .[Mclnnis at 581]

The Dietrich m a jo rity , in  1 9 9 2 , s to p p e d  sh o rt  o f  o v e r-ru lin g  
Mclnnis.

M a so n  C J  a n d  M c H u g h  J ,  in  a  jo in t  ju d g m e n t,  d is tin g u ish  
Mclnnis o n  th e  b a s is  th a t th e  a c tu a l d e c is io n  ( th a t th e re  h a d  
b e e n  n o  m is c a rr ia g e  o f  ju s t ic e  in  M c ln n is ’s p a r tic u la r  s i tu a ­
tio n ) d id  n o t  tu rn  o n  th e ir  a s su m p tio n  th a t an  in d ig e n t a c c u se d  
d o e s  n o t  h a v e  a  r ig h t  to  b e  p ro v id e d  w ith  c o u n s e l  a t  p u b lic  
ex p e n se . T h e y  c o n c lu d e  th a t  th e re  is , th e re fo re , n o  re a so n  w h y  
th e  s ta te m e n ts  o n  th e  r ig h t  to  c o u n se l in  Mclnnis sh o u ld  n o t b e  
re c o n s id e re d .

O n  re c o n s id e ra tio n , h o w e v e r, th e y  c o n c lu d e  th a t ‘it sh o u ld  
b e  a c c e p te d  th a t  A u s tra l ia n  la w  d o e s  n o t  re c o g n is e  th a t  an  
in d ig e n t a c c u se d  o n  tr ia l  fo r  a  se r io u s  c r im in a l o ffe n c e  h as a  
r ig h t  to  th e  p ro v is io n  o f  c o u n se l a t  p u b lic  e x p e n s e ’ (a t  15).

L E G A L  A I D

T h e  fo rm u la tio n  th e y  p re fe r  is  th a t u s e d  in  th e  o p e n in g  to  
th is  a rtic le : th e  r ig h t  to  a  fa ir  tria l. M a so n  C J  a n d  M c H u g h , 
D e a n e  a n d  T o o h ey  J J  a g re e  th a t  th is  r ig h t  im p lie s  a  r ig h t  n o t to  
b e  tried  (i.e . to  h a v e  th e  c a se  a d jo u rn e d )  w ith o u t th e  b e n e fit o f  
c o u n se l in  se r io u s  c r im in a l c a se s  u n le ss  th e re  a re  ‘e x c e p tio n a l’ 
(M a so n , M c H u g h  a n d  D e a n e )  o r  ‘c o m p e ll in g ’ (T o o h e y ) c ir ­
c u m s ta n c e s  in d ic a tin g  o th e rw ise .

T o o h ey  lis ts  p o s s ib le  ‘c o m p e llin g  c irc u m s ta n c e s ’ a s  ‘. . . 
th e  s itu a tio n  o f  w itn e sse s , p a r tic u la r ly  th e  v ic tim  . . . c o n se ­
q u e n c e s  o f  th e  a d jo u rn m e n t fo r  th e  p re se n ta tio n  o f  th e  p ro se ­
cu tio n  c a se  a n d  fo r  th e  c o u r t’s p ro g ra m m e  g e n e ra lly ’ (a t  63 ).

G a u d ro n  J , w h o se  ju d g m e n t fo rm s  p a r t  o f  th e  m a jo rity  in  
Dietrich, w e n t m u ch  fu r th e r  th a n  h e r  fe llo w  ju d g e s . S h e  h e ld , 
w ith o u t q u a lif ic a tio n  fo r  e ith e r  ‘e x c e p tio n a l’ o r  ‘c o m p e llin g ’ 
c irc u m sta n c e s , that:

. . .  tip the extent that it [Mclnnis] is authority for the proposition that 
legal]representation is not essential for the fair trial o f a serious 
offence [it] should no longer be followed. Instead, legal representation 
should be seen as essential for the fair trial of serious offences unless 
the accused chooses to represent himself [sic], [at 83]

Legal aid and access to justice in Australia
T h e  Dietrich case h as  c o m e  b e fo re  th e  H ig h  C o u rt a t  a  tim e  o f  
in te n s e  d e b a te  in  A u s tra lia n  le g a l, p o li t ic a l  a n d  c o m m u n ity  
sec to rs  a ro u n d  th e  is su e s  o f  a c c e ss  to  ju s tic e , th e  c o s t  o f  leg a l 
se rv ic e s  an d  g o v e rn m e n t leg a l a id  fu n d in g .

T h e  d e c i s i o n  h a s  a l r e a d y  p r o m p t e d  L e g a l  A id  
C o m m iss io n s  th ro u g h o u t A u s tra lia  to  p o in t to  th e ir  fin an c ia l 
in ab ility  to  p ro v id e  leg a l a id  in  a ll c a se s  in  w h ich  a  ‘fa ir  tr ia l’ 
w o u ld  re q u ire  it  a n d  to  ca ll fo r  an  in c re a se  in  fe d e ra l a n d  S ta te  
fu n d in g  to  th e  C o m m iss io n s .

D a w s o n  J , in  h is  d is s e n tin g  ju d g m e n t  in  Dietrich, s ta te s  
c le a r ly  a n d  su c c in c tly  th e  re a so n in g  b e h in d  th e  p o s it io n  w h ich  
h o ld s  th a t leg a l a s s is ta n c e  c a n n o t b e  p ro v id e d  in  a ll ca se s  in  
w h ich  th e  in te re s ts  o f  ju s t ic e  re q u ire  it:

. . .  the interests of justice cannot be pursued in isolation. There are 
competing demands upon the public purse which must be reconciled 
and the funds available for the provision of legal aid are necessarily 
limited, [at 56]
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T h is  p ro b le m  is  n o t  l im ite d  to  th e  q u e s tio n  o f  se r io u s  c r im i­
n a l  c a s e s  b u t  e x t e n d s  to  th e  i s s u e  o f  a c c e s s  to  j u s t i c e  in  
A u s tra lia  g en e ra lly .

T h e  N a tio n a l  L e g a l  A id  A d v iso ry  C o m m itte e  (N L A A C ) in 
its  r e p o r t  c o m m is s io n e d  b y  th e  F e d e ra l G o v e rn m e n t in c lu d e d  
in  i ts  f in d in g s  th e  a d v ic e  that:

The Committee has accepted as a working proposition that there are 
now serious problems in access to justice on the part of many people 
in the Australian community . . .  The major practical consequence of 
barriers to access to justice is that many people in the Australian com­
munity are unable to adequately pursue or protect legal rights and 
interests or obtain access to the legal system 5

M o re  sp e c if ic a lly  N L A A C  a d v ise d  that:

Existing and anticipated levels o f overall funding o f national legal aid 
programs are demonstrably insufficient to meet the reasonable needs 
o f the Australian community for legal aid programs in the short, medi­
um and long term

Legal aid as a social service
S ta te  L e g a l  A id  C o m m is s io n s  a r e  th e  p r im a ry  p ro v id e r s  o f  
g o v e rn m e n t fu n d e d  le g a l a id  in  A u s tra lia . T h ey  a re  re la tiv e ly

n e w  d e v e lo p m e n ts ,  m o s t  o f  th e m  h a v in g  b e e n  e s ta b l i s h e d  
b e tw e e n  1 9 7 7  a n d  1981  to  re p la c e  th e  A u s tra lia n  L e g a l A id  
O ff ic e  w h ic h  w a s  e s ta b lish e d  in  1974.

T h e  C o m m is s io n s  a r e  q u a s i - in d e p e n d e n t  b o d ie s  w h ic h  
c o m p ris e  re p re s e n ta tiv e s  o f  S ta te  a n d  F e d e ra l  G o v e rn m e n ts , 
th e  p r iv a te  le g a l  p ro f e s s io n ,  le g a l ly  a s s is te d  p e r s o n s  a n d  in  
so m e  c a se s  c o m m u n ity  g ro u p s . T h e y  a d m in is te r  a  c o n g lo m e r­
a t i o n  o f  f u n d s  p r o v i d e d  b y  b o t h  F e d e r a l  a n d  S t a t e  
G o v e rn m e n ts ,  b y  th e  p r iv a te  le g a l  p ro f e s s io n  f ro m  in te re s t  
e a rn e d  o n  s o l ic i to r s ’ t ru s t  fu n d s , a s  w e ll  a s  o th e r  m o n e y  b y  
w a y  o f  c o s ts  a w a rd e d  fo r  in h o u s e  le g a l s e rv ic e s  a n d  m o n e y  
c o lle c te d  f ro m  c lie n ts  in  th e  fo rm  o f  c lie n t co n trib u tio n s .

F o rm e r  d ir e c to r  o f  th e  V ic to r ia n  L e g a l  A id  C o m m iss io n , 
Ju lia n  G a rd n e r , re c e n tly  c o m m e n te d  th a t:

. . .  the establishment o f Legal Aid Commissions in the 1970s, events 
that were applauded by many within the legal aid community as a 
major advance, have meant that these broadly representative bodies 
have a significant degree of control over the expenditure o f their bud­

gets. Unfortunately these are controlled budgets in contrast to the 
demand-led budgets in, say, criminal defence matters in the US or 
more broadly in the UK. In the latter the legal aid expenditure has bur­
geoned. During what is popularly seen as the fiscally severe Thatcher 
years, legal aid has been described as the fastest growing social ser­
vice. Per capita expenditure has been estimated to be somewhat more 
than double that o f NSW.6

N L A A C  d e sc rib e s  th e  h is to ry  o f  fu n d in g  fo r  le g a l a id  in  th e  
c o n te x t o f  A u s tra lia n  so c ia l p o lic y  in  th e  fo llo w in g  te rm s:

. . .  it is significant that public funding o f access to justice including 
national legal aid programs has not been included within the umbrella 
of funding and administration o f the post-war federal social welfare 
state. Providing access to justice and legal services has remained pri­
marily a ‘private’ matter for individuals and the private legal profes­
sion. This can be contrasted to other fields o f social policy notably the 
secondary and tertiary education system and the provision of health 
services.7

In  A u s tra lia  th e re  is  a lw a y s  te n s io n  b e tw e e n  re c o g n itio n  o f  
th e  im p o rta n c e  o f  a d e q u a te  so c ia l se rv ic e s  fo r  th e  c re a tio n  a n d  
m a in te n a n c e  o f  a  ju s t  a n d  d e m o c ra tic  so c ie ty  a n d  th e  q u estio n  
o f  av a ila b ility  o f  p u b lic  fu n d s  fo r  su c h  p u rp o se s . B e c a u se  o f  
th e  u n iq u e  h is to rica l p o s it io n  o f  le g a l a id  th is  ten s io n  is  ev en  
m o re  sev ere .

F o r  e x a m p le ,  th e  p r e s e n t  F e d e r a l  M in i s t e r  f o r  J u s t ic e ,  
S e n a to r  M ic h a e l T ate , is  c le a r ly  w e ll w ith in  th e  te rm s  o f  h is  
g o v e rn m e n t’s so c ia l ju s t ic e  p o lic y  w h e n  h e  says:

. . .  the very foundation of our pluralist democracy depends on the 
Rule o f Law. I believe the Rule o f Law is in jeopardy if  a  class o f eco­
nomically deprived citizens have not, because of that condition, got 
access to the legal advice and representation necessary to survive in 
our law ridden society.8

B u t  e q u a l ly  c le a r ly ,  E r ic  T h o m e ,  f in a n c e  o f f ic e r  in  th e  
F e d e ra l  D e p a r tm e n t  o f  J u s t ic e ,  d e s c r ib e s  th e  ‘f is c a l  r e a l i ty ’ 
p e rc e iv e d  b y  g o v e rn m e n t:

Commonwealth budgeting in the years immediately ahead will be 
very tight —  expenditures and proposed expenditures will be scruti­
nised very carefully . . .  The art in putting together a budget is striking 
a balance between competing demands. There will always be more 
expenditures that a  government would like to make, each expenditure 
being treated on its merits in isolation, than can be accommodated. 
Thus budgets must reflect priorities that are placed on particular areas 
of expenditure . . .  in the legal aid area targeted assistance is a fact of 
life —  with limited funding there is no alternative.9

B e c a u se  o f  th e  u n iq u e  se m i-p r iv a tise d  s tru c tu re  fo r  th e  p ro ­
v is io n  a n d  a d m in is tra t io n  o f  le g a l a id  in  A u s tra lia  th e  q u e s­
tio n s  o f  d e te rm in a tio n  o f  ‘p r io r i t ie s ’ a n d  ‘ta rg e tin g ’ o f  a s s is ­
ta n c e  a re  c o m p le x . T h e y  a re  n o t  n e e d s -d r iv e n , d em a n d -d riv e n  
o r  e v e n  la w -d riv e n , a s  in  o th e r  a rea s  o f  so c ia l w e lfa re  sp en d ­
in g .

‘Capped’ legal aid funding
L e g a l A id  C o m m iss io n s , n o t  g o v e rn m e n t, m a k e  th e  ‘ta rg e tin g ’ 
d e c is io n s  o n  th e  b a s is  o f  th e  f ix e d  o r  ‘c a p p e d ’ le v e l o f  fu n d in g  
a v a ila b le  to  th e m . T h e y  h a v e  a  re s p o n s ib i l i ty  to  e n s u re  th a t  
th e y  d o  n o t  o v e rsp e n d  th e ir  f ix e d  b u d g e ts . T h e y  m u s t  th e re fo re  
re s tr ic t  g ra n ts  o f  le g a l a s s is ta n c e  a n d  o th e r  fo rm s  o f  le g a l a id  
( f o r  e x a m p le  c o m m u n i ty  l e g a l  e d u c a t io n  a n d  la w  re fo rm  
re se a rc h )  b y  so m e  ad m in is tra tiv e  m e th o d .

A n  e x a m p le  o f  s u c h  a  m e th o d  is  th e  M e a n s ,  M e r i t  a n d  
G u id e lin e s  te s ts  a p p lie d  b y  m o s t  C o m m iss io n s  in  th e ir  d ec i­
s io n  m a k in g  o n  g ra n ts  o f  le g a l a id  in  th e  n a rro w  se n se  o f  leg a l 
a s s is ta n c e  fo r  p a r tic u la r  d isp u te s  o r  p ro c e e d in g s .
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T h e se  te s ts  c a n  a n d  d o  c h a n g e  a s  C o m m iss io n  b u d g e ts  a n d  
th e  c o s t  o f  le g a l s e rv ic e s  vary . F o r  e x a m p le , th e  n u m b e r  o f  
p e o p le  e lig ib le  fo r  le g a l a id  a c c o rd in g  to  th e  m e a n s  te s t  m ay  
b e  v a r ie d  b y  a  v a r ia t io n  o f  th e  in c o m e  o r  a s s e ts  le v e ls  p r e ­
sc r ib e d  b y  th e  te s t. S im ila rly , th e  ty p e s  o f  le g a l p ro c e e d in g s  
fo r  w h ic h  leg a l a s s is ta n c e  m a y  b e  p ro v id e d  ca n  b e  e x p a n d e d  
o r  r e s t r i c t e d  b y  c h a n g e s  t o  t h e  G u i d e l i n e s  s e t  b y  t h e  
C o m m is s io n . (F o r  e x a m p le ,  u n d e r  th e  p re s e n t  Q u e e n s la n d  
C o m m iss io n  G u id e lin e s  le g a l a s s is ta n c e  is  n o t  a v a ila b le  in  a n y  
c a se  in  w h ic h  th e  a m o u n t in  d isp u te  is  le ss  th a n  $ 5 0 0 0 .)

T h e  m e r it  te s t  is  m o re  co n s tan t. L e g a l  a id  w ill n o t b e  g ra n t­
e d  to  a p p l ic a n ts  in  c a s e s  in  w h ic h  th e re  is  n o  r e a s o n a b le  
c h a n c e  o f  th e  a p p lic a n t’s su ccess .

D e b a te  o n  th e se  te s ts  ra g e s  w ith in  C o m m iss io n s  a n d  in  the  
b ro a d e r  le g a l a id  co m m u n ity . In  so m e  C o m m iss io n s  th e  m e r it  
te s t  h a s  b e e n  a b a n d o n e d  in  so m e  c a te g o rie s  o f  c a se  b e c a u se  it  
m a y  re q u ire  a  d e c is io n  o n  th e  m e rits  o f  a  c a se  b y  an  a d m in is ­
tra tiv e  o ff ic e r  o r  c o m m itte e  w ith o u t ac c e ss  to  su ffic ie n t in fo r­
m a tio n  to  m a k e  su c h  a  d e te rm in a tio n , a  so r t o f  p re - ju d g m e n t 
o f  th e  c a se  w ith  n o n e  o f  th e  p ro c e d u ra l re q u ire m e n ts  o b se rv e d  
in  a  c o u r t  h ea rin g . I t  w a s  th is  te s t  w h ic h  d en ied  O la f  D ie tr ic h  
le g a l a id  fo r  th e  p re se n ta tio n  o f  h is  d e fen ce .

I t  c a n  b e  see n  th a t  th e  ‘ta rg e tin g ’ d e c is io n s  m a d e  b y  L e g a l 
A id  C o m m is s io n s  a r e  le s s  d r iv e n  b y  so c ia l  ju s t ic e  o r  o th e r  
p o lic ie s  o f  F e d e ra l o r  S ta te  G o v e rn m e n ts  th a n  th e y  a re  b y  th e  
a v a ila b ility  o f  fu n d s  fo r  L e g a l A id  C o m m iss io n s  fro m  th e  v a r ­
io u s  a n d  v a ry in g  so u rc es .

T h e s e  d e c is io n s  a r e  a ls o  c e r ta in ly  n o t  la w -d r iv e n . I f  th e  
s ta te m e n ts  o f  th e  m a jo rity  in  Mclnnis in  re la tio n  to  th e  r ig h ts  
o f  an  a c c u se d  in  a  se r io u s  c r im in a l c a se  a re  a  d e f in itiv e  s ta te ­
m e n t o f  th e  la w  in  A u s tra lia  th e n , in  c o n tra s t  to  so c ia l secu rity , 
e d u c a tio n , h e a lth  c a re  a n d  o th e r  so c ia l se rv ic e s , A u s tra lian  c i t­
iz en s  h a v e  n o  g u a ra n te e d  r ig h t  to  f re e  o r  su b s id ise d  leg a l a id  
e v e n  in  th e  m o s t  s e r io u s  c r im in a l  c a se s . T h e y  o n ly  h a v e  a  
r ig h t  to  h a v e  th e ir  a p p lic a tio n  c o n s id e re d  b y  th e  o ff ic e rs  o r  
c o m m itte e s  o f  th e  re le v a n t  L e g a l A id  C o m m iss io n  a n d  d e te r ­
m i n e d  a c c o r d i n g  to  t h e  G u i d e l i n e s  a d o p t e d  b y  t h a t  
C o m m is s io n . T h e  la w  d o e s  n o t  o b lig e  th e  C o m m is s io n s  to  
g ra n t le g a l a id  in  a n y  sp ec if ic  c irc u m sta n c e s .

T h e  D ietrich  d e c i s i o n  d o e s  n o t ,  l e g a l l y ,  c o m p e l  
C o m m iss io n s  to  g ra n t  le g a l a id  in  a n y  sp ec if ic  c irc u m sta n ces . 
H o w e v e r, i t  w ill  h a v e  th e  s ig n if ic a n t p ra c tic a l e ffec t th a t i f  a id  
is  n o t  g ra n te d  to  a  p e r s o n  c h a rg e d  w ith  a  s e r io u s  c r im in a l  
o ffen ce , a n d  u n a b le  to  a f fo rd  c o u n se l, th e ir  c a se  m a y  b e  in d e f­
in ite ly  ad jo u rn e d .

A  le g a l  a id  o f f ic e r  o r  r e v ie w  c o m m itte e  a c tin g  w ith  th e  
a u th o rity  o f  a  C o m m iss io n  m a y  s till  d e c id e  n o t to  g ra n t leg a l 
a id  in  a  se r io u s  c r im in a l c a se , in  w h ic h  th e  a c c u se d  s tan d s  in 
p e r il  o f  d e p r iv a t io n  o f  l ib e r ty  fo r  a  s u b s ta n tia l  tim e , o n  th e  
g ro u n d s  th a t  th e  a p p lic a n t d o e s  n o t  h av e  a  re a so n a b le  c h a n c e  
o f  su c c e ss  in  d e fe n d in g  th e  c h a ig e  o r  ch a rg es .

F in a n c e  o f f ic e r  E r ic  T h o m e  e x p lic itly  d e fe n d s  th e  a p p lic a ­
tio n  o f  th e  m e r i t  te s t  in  su c h  a  s itu a tio n  in  th e  co n te x t o f  f in a n ­
c ia l c o n s id e ra tio n s :

I have observed that differing views are being expressed on whether 
the likely success o f  defending a serious criminal charge should be a 
factor in deciding whether legal aid should be granted for such a 
defence. How does the provision of public funding for legal aid in low 
probability o f success cases stack up against other decisions on public 
funding inherent in the budget? In the health area, costs for medical 
treatment overseas for life-threatening conditions (where treatment is 
not available in Australia) are only met where the treatment has a rea­

sonable probability of success. How appropriate is it  to fund low 
probability cases in one area and not in another?*10

T h is  c o m p a r iso n  w ith  h ea lth  fu n d in g  is  an  in te re s tin g  o n e . 
I t ig n o re s  th e  fu n d a m e n ta lly  d iffe re n t a p p ro a c h  tak en  b y  g o v ­
e rn m e n t to  leg a l a id  fu n d in g  in  c o m p a r iso n  w ith  h ea lth  fu n d ­
ing . W h e re a s  th e  p ro v is io n  o f  h ea lth  fu n d in g  is  b a s ica lly  d r i­
v en  b y  th e  n e e d  in  th e  c o m m u n ity  fo r  h e a lth  c a re , leg a l a id  
fu n d in g  is  c ap p ed .

T h e  s itu a tio n s  a re  n o t c o m p a ra b le , o n e  b e in g  th e  p ro v is io n  
o f  a n  a d e q u a te  d e fe n c e  to  a  c h a rg e  b ro u g h t b y  th e  s ta te  in  th is 
c o u n try  a n d  th e  o th e r  b e in g  th e  p ro v is io n  o f  s c ie n tif ic a lly  
a d v a n c e d  m e d ic a l  p ro c e d u re s  o v e r s e a s .  ( I t  is  in te re s t in g  to  
n o te  th a t, in  Q u e e n s la n d , h e a r t  tra n sp la n t o p e ra tio n s  a re  o n ly  
a v a ila b le  th ro u g h  th e  p u b l ic  h e a lth  s y s te m . N o  a m o u n t o f  
w e a lth  c a n  p ro c u re  su ch  an  o p e ra tio n . C a n d id a te s  a re  se lec ted  
o n  p u re ly  m e d ic a l c r ite ria .)

M o s t s ig n if ic a n tly  M r T h o m e ’s c o m m e n ts  p la c e  leg a l a id  
fu n d in g  in  th e  s a m e  c a te g o ry  a s  h e a lth  fu n d in g , c le a rly  id en ti­
fy in g  leg a l a s s is ta n c e  a s  a  so c ia l se rv ic e , ig n o rin g  th e  leg a l, 
co n s titu tio n a l a n d  p o litic a l im p o rta n c e  o f  eq u a lity  b e fo re  th e  
law . Id e n tify in g  th is  c o n c e p tio n  b y  g o v e rn m e n t, e sp e c ia lly  the  
f in a n c e  sec to rs  o f  g o v e rn m e n t, is  a  m o s t im p o rta n t s tep . T h is  
is w h e re  th e  s ig n ific a n c e  o f  Dietrich's case in  re la tio n  to  g o v ­
e rn m e n ta l  r e s p o n s ib i l i ty  fo r  th e  p ro v is io n  o f  f r e e  a n d  s u b ­
s id ised  leg a l a id  b e c o m e s  m o s t o b v io u s .

A s  a  m e m b e r o f  th e  c u rre n t H ig h  C o u r t h a s  o n ly  re c e n tly  
p o in te d  out:

We should not lose sight of the fact that there are rights and liberties 
which far exceed the value placed upon them by economic utilitarian­
ism.11

Legal aid as a human right
T h e  Dietrich case h ig h lig h ts  a  n e g le c te d  a sp e c t o f  th e  ac cess  
to  ju s t ic e  d e b a te  in  A u stra lia : a c c e s s  to  ju s t ic e  a n d  leg a l a id  a s  
c iv il r ig h ts  u n d e r  in te rn a tio n a l h u m a n  rig h ts  law .

W h ile  h u m an  r ig h ts  law  m ay  b e  a  re la tiv e ly  n ew  c o n c e p t in  
A u s tra lia n  p u b lic  p o lic y  fo rm u la tio n  o n  a c c e s s  to  ju s tic e , it  
h a s  b e e n  a  fe a tu re  o f  d ec is io n  m a k in g  w ith  re g a rd  to  leg a l s e r ­
v ice s  in  E u ro p e  fo r  so m e  tim e , th ro u g h  th e  o p e ra tio n  o f  the  
E u ro p e a n  C o n v e n tio n  fo r  th e  P ro te c tio n  o f  H u m a n  R ig h ts .

S im ila rly , in  th e  U n ite d  S ta te s , a c c e ss  to  ju s t ic e  s tra teg ie s  
h a v e  b e e n  h ea v ily  in f lu e n c e d  b y  th e  h u m a n  r ig h ts  g u a ran tee s  
in the  A m e ric a n  C o n s titu tio n , p a r tic u la rly  th e  s ix th  (th e  r ig h t 
to  a s s is ta n c e  b y  c o u n se l in  a ll c r im in a l p ro se c u tio n s  u n d e r fe d ­
e ra l law ) a n d  fo u rte e n th  (th e  r ig h t to  d u e  p ro c e ss  in  a ll leg a l 
p ro c e e d in g s )  a m e n d m e n ts  in  th e  U S  B ill o f  R ig h ts .

A u s tra lia  d o es  n o t h a v e  a  B ill o f  R ig h ts . I t  h as , h o w ev er, 
lo n g  b ee n  a c c e p te d  in  leg a l a n d  p o litic a l  sp h e re s , a n d  in d eed  
a rg u e d  a s  a  re a so n  a  B ill o f  R ig h ts  is  u n n ec essa ry , th a t fu n d a ­
m e n ta l c o m m o n  law  p rin c ip le s  u n d e r ly in g  th e  e n tire  b o d y  o f  
A u s tra lia n  law  e n title  A u s tra lia n  c it iz e n s  to  d u e  p ro c e ss  a n d  
e q u a lity  b e fo re  th e  law :

The principles themselves cannot be found in expressed terms in any 
written Constitution of Australia, but they are inscribed in that great 
confirmatory instrument, 700 years old, which is the ground work for 
all constitutions —  Magna Carta.12

T h e  d if fe r in g  o p in io n s  o f  M u rp h y  J  a n d  th e  m a jo r i ty  in  
Mclnnis o n  th e  r ig h t  to  c o u n se l in  se r io u s  c r im in a l c a se s  is  te s ­
ta m e n t to  th e  fa c t th a t a lth o u g h  th e  e x is te n c e  o f  th e se  p r in c i­
p le s  is  n o t  c o n t r o v e r s i a l  t h e i r  a m b i t  a n d  a p p l ic a t io n  a r e  
unclea r.
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T h e  a p p lic a tio n  o f  th e  p ro v is io n s  o f  th e  IC C P R  to  d o m es tic  
A u s tra lia n  la w  is  a lso  u n c lea r. U n lik e  th e  sex  a n d  ra c e  d is c r im ­
in a tio n  c o n v e n tio n s  th e  p ro v is io n s  o f  th e  IC C P R  h a v e  n o t  b e e n  
in c o r p o r a te d  in to  d o m e s t ic  le g i s la t io n .  T h e  c o v e n a n t  is  a  
s c h e d u le  to  t h e  Human Rights and Equal Opportunity 
Commission Act 1 9 8 6 , w h ic h  e s ta b l is h e s  an  a d m in is tr a t iv e  
s tru c tu re  ( th e  C o m m iss io n )  w ith  c o m p la in t h a n d lin g , in q u irin g  
a n d  re s e a rc h  fu n c tio n s .

F o r m e r  D e p u t y  C h a i r m a n  o f  t h e  H u m a n  R i g h t s  
C o m m iss io n  (a s  i t  th e n  w a s) P e te r  B ailey , d e sc rib e s  th e  e f fe c t 
a s  fo llo w s:

Scheduling the international human rights instruments to the legisla­
tion gives them a  declaratory status: it means that they are not directly 
enforceable either by the Commission or by the courts, but operate to 
guide the Commission in its activities under the legislation . . .  a com­
plaint about human rights, not within the prescribed unlawful areas of 
discrimination, cannot lead to court enforcement either directly or 
indirectly. It leads to policy and political consideration.13

T h e re  a re , th e re fo re , a t  le a s t  tw o  p o s s ib le  so u rc es  o f  h u m an  
r ig h ts  la w  a p p l ic a b le  to  A u s t r a l i a  w h ic h  im p a c t  u p o n  th e  
re sp o n s ib ilitie s  o f  g o v e rn m e n ts , b o th  S ta te  a n d  fe d e ra l, to  p ro ­
v id e  a c c e ss  to  le g a l se rv ic e s  su ffic ie n t to  m a in ta in  d u e  p ro c e ss  
a n d  e q u a lity  b e fo re  th e  law . T h e y  a re  1) in te rn a tio n a l h u m an  
rig h ts  law , e sp e c ia lly  th e  In te rn a tio n a l C o v e n a n t o n  C iv il an d  
P o lit ic a l  R ig h ts , a n d  2 ) c o m m o n  law  p rin c ip le s  d e r iv in g  fro m  
th e  ru le  o f  law .

T h e  b a la n c e  o f  th is  a r tic le  is  a  b r ie f  e x a m in a tio n  o f  th e se  
tw o  so u rc e s  o f  h u m a n  r ig h ts  law , th e ir  in te ra c tio n  w ith  each  
o th e r  a n d  a n  o u tlin e  o f  p o s s ib le  a re a s  o f  g o v e rn m e n ta l re sp o n ­
s ib ility  im p lie d  b y  th em .

The rule of law
I t  h a s  lo n g  b e e n  a c c e p te d  th a t in  o rd e r  fo r  A u s tra lia  to  b e  ab le  
to  c la im  th e  m a n tle  o f  ‘d e m o c ra t ic  s o c ie ty ’ , th e  ru le  o f  law  
m u s t l ie  a t  th e  fo u n d a tio n  o f  o u r  le g a l sy s tem . T h is  c o n c e p t 
ca n  b e  tra c e d  th ro u g h  th e  E n g lish  o rig in s  o f  A u s tra lian  law . I t 
w as  to  th e se  s a m e  fu n d a m e n ta l p r in c ip le s  w h ich  Ju s tic e  Jo h n  
T o o h e y  o f  th e  H ig h  C o u r t  re fe r r e d  w h e n  in a  r e c e n t  p u b lic  
ad d re ss  h e  sa id :

What good is a legal right if  the person who holds it cannot afford to 
secure its enforcement? . . .  If, as a society, we base our affairs upon 
the existence of the rule o f law, we carry a responsibility to provide 
for its enforcement. If rights can only be enforced by the rich, then 
they are not rights but assets bought at a price. The rule o f law then 
effectively becomes the privilege of the few.14

S u c h  o b s e r v a t io n s  s e r v e  a s  v is io n  s ta te m e n ts  o r  b ro a d  
o b je c tiv e s  fo r  w h ic h  a  so c ie ty  m ig h t s triv e . T h ey  a re  v ir tu a lly  
a  re -s ta te m e n t, in  m o d e m  la n g u a g e , o f  th e  w o rd s  o f  th e  M a g n a  
C a rta . T h a t  th e y  n e e d  su ch  re -s ta te m e n t ra ise s  th e  d is tu rb in g  
q u e s tio n  w h e th e r  so c ie tie s  su ch  a s  A u s tra lia  h a v e  p ro g re sse d  
m u c h  b e y o n d  th e  d a y s  o f  m e d ie v a l E n g la n d  w h en  th e  w e a lth y  
c o u ld  p a y  fo r  a  sp e e d y  tria l, o r  fo r  re m o v a l o f  th e ir  c a se  to  a  
m o re  fa v o u ra b le  co u rt.

In  Dietrich th e  m a jo rity  o f  th e  c o u r t  d e p e n d e d  o n  th e  c o n ­
cep t, s tro n g ly  re la te d  to  th e  ‘ru le  o f  la w ’ a rg u m e n ts , o f  a  ‘fu n ­
d a m e n ta l p re s c r ip t’ o f  th e  c r im in a l law  re q u ir in g  th a t n o  c o n ­
v ic tio n  b e  a llo w e d  to  s ta n d  w h ic h  h a s  b ee n  o b ta in e d  th ro u g h  a  
tria l w h ic h  w a s  n o t  ‘f a i r ’ a n d  ‘c o n d u c te d  a c c o rd in g  to  la w ’.

In  h e r  ju d g m e n t,  G a u d ro n  J  p o in ts  o u t  th a t th e  re q u ire m e n ts  
o f  fa irn e s s  a n d  le g a li ty  a re  s e p a ra te  a n d  th a t  th e  e x p re s s io n  
‘fa ir  a n d  a c c o rd in g  to  la w ’ is  n o t a  tau to lo g y .

. . .  the law recognises that sometimes, despite the best efforts of all

concerned, a trial may be unfair even though construed strictly in
accordance with law. Thus, the overriding qualification and universal
criterion of fairness, [at 70]

D e sp ite  p ro te s ta tio n s  b y  th e  m a jo rity  (w ith  th e  e x c e p tio n  o f  
G a u d ro n  J )  th a t  th e y  h a v e  n o t  r e fu s e d  to  fo l lo w  Mclnnis, I 
w o u ld  s u b m it  th a t  re l ia n c e  o n  th is  ‘fu n d a m e n ta l  p re s c r ip t ’, 
ra th e r th a n  o n  b la c k  le tte r  law , re p re se n ts  a  s ig n if ic a n t d ep a r­
tu re  fro m  th e  a p p ro a c h  o f  th e  m a jo rity  in  Mclnnis a n d  acco rd s  
s tro n g ly  w ith  th e  d is se n t o f  M u rp h y  J  in  th a t case .

The International Covenant on Civil and Political 
Rights
T h e  IC C P R  w a s  ra tif ie d  b y  th e  C o m m o n w e a lth  o f  A u s tra lia  in
1980. S o  fa r  a s  is re le v a n t to  th is  d isc u ss io n , A rtic le  14 o f  th e  
C o v e n a n t sta tes:

1. All persons shall be equal before the courts and tribunals. In the 
determination of any criminal charge against him, or of his rights 
and obligations in a suit at law, everyone shall be entitled to a fair 
and public hearing by a competent, independent and impartial tri­
bunal established by l a w . . .

3. In the determination of any criminal charge against him everyone 
shall be entitled to the following m inimum guarantees, in full 
equality:

(b)To have adequate time and facilities for the preparation of his 
defence and to communicate with counsel of his own choosing;

(d) To be tried in his presence, and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if  
he does not have legal assistance, o f this right; and to have legal 
assistance assigned to him, in any case where the interests of 
justice so require, and without payment by him in any such case 
if  he does not have sufficient means to pay for i t . . .

T h e  e ffe c t o f  th e se  p ro v is io n s  o n  d o m e s tic  A u s tra lian  law  
d e p e n d s  o n  a  la rg e  n u m b e r o f  fa c to rs , su ch  a s  th e  c a p ac ity  o f  
th e  C o m m o n w e a lth  to  ra tify  th e  C o v e n a n t, th e  e ffe c t o f  an y  
d ec la ra tio n s  a n d  re se rv a tio n s  m ad e  in  re la tio n  to  th e  C o v en an t, 
a n d  th e  c a p a c ity  o f  th e  F e d e ra l G o v e rn m e n t to  leg is la te  o n  th e  
su b je c t m a tte r  o f  th e  C o v en an t. T h e ir  e ffe c t w ill a lso  d ep e n d  
on  th e  e x is te n c e  a n d  e f fe c t o f  la w  a lre a d y  in  fo rc e  w h ic h  is  
w ith in  th e  s u b je c t  m a tte r  o f  th e  C o v e n a n t ,  th e  e f fe c t  o f  th e  
C o v e n a n t  o n  a re a s  o f  S ta te  re s p o n s ib i l i ty ,  th e  e f f e c t  o f  th e  
C o v e n a n t  o n  a re a s  o f  L e g a l  A id  C o m m is s io n  re sp o n s ib ili ty  
an d , finally , th e  a m b it a n d  a p p lic a tio n  o f  th e  p ro v is io n s  c o n ­
ta in ed  w ith in  th e  C o v en an t.

O n  21 N o v e m b e r 1973 , th e  th en  A tto rn e y -G e n e ra l, S en a to r 
L io n e l M u rp h y , u n e x p e c te d ly  in tro d u c e d  in to  th e  S en a te  th e  
Human Rights Bill 1973. T h e  B ill s e t  o u t, in  leg is la tiv e  fo rm , 
m o s t o f  th e  r ig h ts  c o n ta in e d  in  th e  IC C P R  (w h ich  h a d  n o t a t 
th a t tim e  b e e n  ra tif ie d  d u e  to  d iff ic u ltie s  in  n eg o tia tio n s  w ith  
th e  S ta tes) in c lu d in g  th o se  s e t  o u t  in  A rtic le  14.

O n  th e  m o r n i n g  o f  2 2  N o v e m b e r  1 9 7 3 ,  t h e  P r i m e  
M in is te r ’s o ff ic e  w a s  ‘. . .  h u m m in g  w ith  th e  re v e rb e ra tio n s  o f  
an g ry  te le g ra m s  fro m  a lm o s t a ll th e  P re m ie rs ’.15

S e n a to r  M u rp h y ’s a t te m p t to  g iv e  le g is la t iv e  fo rc e  to  th e  
p ro v is io n s  o f  th e  IC C P R  w a s  th w a r te d  w h e n , ‘re c o g n is in g  th e  
h e a t  o f  th e  r e s p o n s e  a n d  th e  p o l i t ic a l  d i f f ic u l ty  th a t  m ig h t  
re s u lt ’ P r im e  M in is te r  W h itla m  p la c e d  th e  B ill o n  h o ld . T h e  
B ill la p se d  in  1 9 7 4 .16

In  1985  th e re  w a s  a  se c o n d  a tte m p t to  in tro d u c e  fe d e ra l leg ­
is la tio n  e n c a p su la tin g  th e  p ro v is io n s  o f  th e  IC C P R  in  th e  fo rm  
o f  th e  Australian Bill o f Rights Bill 1985 . In  1 9 8 6  th is  B ill a lso  
lap sed , a f te r  a  p e r io d  o f  h e a te d  p o litic a l  a n d  c o m m u n ity  d eb a te  
fo c u s in g  o n  th e  is s u e  o f  S ta te s  r ig h ts  a n d  th e  in c u rs io n  o f

VOL. 18, NO I , FEBRUARY 1993 25



R I G H T  T O

C o m m o n w e a lth  p o w e r  in to  a re a s  o f  S ta te  re sp o n s ib ility  b y  th e  
u se  o f  th e  E x te rn a l A ffa irs  p o w e r  in  th e  C o n s titu tio n . T h e  th en  
P re m ie r  o f  Q u e e n s la n d , S ir  J o h  B je lk e  P e te rs e n , re fe r r e d  to  
d ie  in te n tio n  o f  th e  B ill  a s  ‘so c ia lism  b y  s te a lth ’ .17

I t  is  o b v io u s  fro m  th is  th a t th e  is su e  o f  d o m e s tic  le g a l e ffe c t 
f o r  t h e  p r o v i s i o n s  o f  t h e  I C C P R  i n  A u s t r a l i a  h a s  b e e n  
e x tre m e ly  c o n tro v e rs ia l.

A t  th e  P re m ie r ’s  c o n fe re n c e  in  C a n b e r ra  in  O c to b e r  1977 , 
a g re e m e n t w a s  re a c h e d  o n  p ro c e d u re s  fo r  ra tif ic a tio n  o f, a n d  
r e s p o n s ib i l i ty  u n d e r ,  in te r n a t io n a l  t r e a t ie s .  T h is  a g r e e m e n t  
in c lu d e d  u n d e r ta k in g s  b y  th e  C o m m o n w e a lth  to  in fo rm  a n d  
c o n su lt  w ith  th e  S ta te s  b e fo re  e n te r in g  in to  a n y  trea ty  o b lig a ­
tio n s  w h ic h  a f fe c t a  le g is la tiv e  a re a  tra d itio n a lly  re g a rd e d  a s  
b e in g  w ith in  th e  r e s p o n s ib i l i t ie s  o f  th e  S ta te s ,  to  s e e k  th e  
in se rtio n  o f  a  ‘F e d e ra l  C la u s e ’ in  a n y  su c h  tre a ty  a n d  to  re fu se  
to  b e c o m e  a  p a r ty  to  tre a tie s  c o n ta in in g  fe d e ra l c la u se s  u n til 
th e  la w s  o f  a l l  S ta te s  c o n fo rm  w ith  th e  m a n d a to ry  p ro v is io n s  
o f  th o s e  tre a t ie s ."

A g re e m e n t f ro m  th e  S ta te s  fo r  ra tif ic a tio n  o f  th e  IC C P R  in  
1 9 8 0  w a s  o b ta in e d  b y  u s e  o f  a  f e d e r a l  r e s e r v a t io n  w h ic h  
G ill ia n  T rig g s  h a s  a rg u e d  m a y  a m o u n t to  a  re p u d ia tio n  o f  th e  
C o n v e n tio n ."

I r e n e  M o s s ,  c u r r e n t ly  t h e  F e d e r a l  R a c e  D is c r im in a t io n  
C o m m iss io n e r , h a s  s u g g e s te d  th a t:

Legal aid programs could be seen as the principal measure by which 
the Australian Government ensures an effective remedy is available in 
respect o f the rights to legal assistance provided in Article 14.20

a n d  fu r th e r  th a t:

[The provisions in  Article 14.3 o f  the ICCPR] do not establish an 
absolute entitlement to legal aid in all cases but are standards which 
need to be observed a t all levels o f decision-making concerning legal 
assistance.21

S u c h  a rg u m e n ts  w il l  ra lly  h a v e  le g a l (a s  o p p o se d  to  m o ra l 
o r  p o li t ic a l)  fo rc e  i f  th e  p a r t ic u la r  p ro v is io n s  o f  th e  IC C P R  
w h i c h  a r e  b e i n g  r e l i e d  o n  c a n  b e  s h o w n  t o  b e  p a r t  o f  
A u s tra lia n  d o m e s tic  law .22 A s  h a s  a lre a d y  b e e n  d isc u sse d , a ll 
a t t e m p t s  to  l e g i s l a t e  f o r  th e  d o m e s t ic  a p p l i c a t i o n  o f  th e  
C o v e n a n t h a v e  so  fa r  b e e n  u n su c c e ss fu l.

N e v e r th e le s s , i t  is  p o s s ib le  to  a rg u e  th a t ra tif ic a tio n  o f  th e  
C o v e n a n t ,  a n d  o f  th e  a c c o m p a n y in g  O p tio n a l  P ro to c o l ,  h a s  
h a d  a n d  w ill  h a v e  a  m a rk e d  e f fe c t o n  A u s tra lia n  d o m e s tic  law , 
a n d  c e r ta in ly  o n  A u s tra lia n  p u b lic  p o licy .

T h e  f o r c e  o f  t h e  C o v e n a n t  h a s  b e e n  e n h a n c e d  b y  
A u s tra lia ’s  ra tif ic a tio n  o f  th e  O p tio n a l P ro to c o l w h ic h  e n a b le s  
in d iv id u a ls  w h o  c la im  th a t  a n y  o f  th e ir  r ig h ts  e n u m e ra te d  in  
th e  C o v e n a n t h a v e  b e e n  v io la te d , a n d  w h o  h a v e  e x h a u s te d  a ll 
a v a ila b le  d o m e s tic  re m e d ie s , to  su b m it a  w ritte n  c o m p la in t to  
th e  In te rn a tio n a l H u m a n  R ig h ts  C o m m itte e  fo r  in v e s tig a tio n .

T h e  e f fe c t o f  su c h  a n  in v e s tig a tio n , a n d  th e  e x p re ss io n  o f  
th e  C o m m itte e ’s  v ie w s , is  n o t  y e t  k n o w n  in  A u s tra lia  a s  th e re  
a r e  n o  p r e c e d e n t s .  I t  i s  c l e a r ,  h o w e v e r  t h a t  w h i l e  t h e  
In te rn a tio n a l C o m m itte e ’s  v ie w s  m a y  b e  p o litic a lly  p e rsu a s iv e  
th e y  w ill  n o t, o f  th e m se lv e s , c a r ry  th e  fo rc e  o f  law .

I t  is  su b m itte d  th a t  b e c a u s e  d e c is io n s  in  A u s tra lia n  h u m a n  
r ig h t s  c a s e s  w i l l  b e  s u b je c t  to  r e v ie w  b y  th e  I n te r n a t io n a l  
H u m a n  R ig h ts  C o m m itte e , A u s tra lia n  p o litic ia n s , p u b lic  s e r ­
v a n ts  a n d  th e  ju d ic ia ry  w ill  p a y  g re a te r  a tte n tio n  to  th e  p ro v i­
s io n s  o f  th e  IC C P R .

A d d itio n a lly , i t  m a y  b e  a rg u e d  th a t  A rtic le  14 o f  th e  IC C P R  
c la r if ie s  th e  e x is t in g  A u s tra lia n  c o m m o n  la w  o n  th e  r ig h t  to  
le g a l  a s s is ta n c e , a t  le a s t  in  re la tio n  to  se r io u s  c r im in a l c a ses ,
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a n d  p o s s ib ly  in  re la tio n  to  c iv il  c a se s  a n d  in  le s s  se r io u s  c r im i­
n a l c a se s  ‘ . .  .w h e re  th e  in te re s ts  o f  ju s t ic e  so  re q u ire ’.

F u r th e r ,  i t  c o u ld  b e  a r g u e d  th a t  th e  r a t i f i c a t io n  o f  th e  
C o v e n a n t b y  th e  A u s tra lia n  G o v e rn m e n t e f fe c tiv e ly  re so lv e d  
th e  a m b ig u itie s  e v id e n t  in  th e  m a jo r i ty  d e c is io n  in  Mcltmis. 
In d e e d  i t  w a s  o p e n  to  th e  H ig h  C o u r t  to  ta k e  th a t  l in e  o f  a rg u ­
m e n t  in  th e  Dietrich c a s e .  B u t  th e  c o u r t  d id  n o t  ta k e  th a t  
co u rse : M a so n  C J a n d  M c H u g h  J  ‘a s s u m e ’ b u t  d o  n o t  ‘d e c id e ’ 
th a t A u s tra lia n  c o u r ts , l ik e  E n g lish  c o u r ts , w ill ‘p re su m e  th a t 
P a r lia m e n t in te n d e d  to  le g is la te  in  a c c o rd a n c e  w ith  its  in te rn a ­
t io n a l  o b l ig a t io n s ’ (a t  1 0 ) a n d  u s e  in s t ru m e n ts  s u c h  a s  th e  
IC C P R  to  re s o lv e  a m b ig u itie s  in  s ta tu te s  a n d  c o m m o n  law . 
L ik e  th e  re s t  o f  th e  m a jo rity , h o w e v e r, th e y  c o n c lu d e  th a t  th e re  
is  n o  a m b ig u ity  in  A u s tra lia n  law  o n  th e  ‘r ig h t  to  c o u n s e l’:

. . .  in this case . . .  we are being asked not to resolve ambiguity or
uncertainty in domestic law but to declare that a right which has hith­
erto never been recognised should now be taken to ex is t [at 10]

H o w e v e r, sev e ra l o f  th e  ju d g m e n ts  in  Dietrich, b o th  m a jo r­
ity  a n d  m in o rity , c o m m e n t o n  th e  ‘c u r io u sn e s s ’ o f  a  s itu a tio n  
in  w h ic h  * . . .  th e  e x e c u tiv e  g o v e rn m e n t h a s  se e n  f i t  to  ex p o se  
A u s t r a l i a  to  th e  p o t e n t i a l  c e n s u r e  o f  th e  H u m a n  R ig h t s  
C o m m it te e  w i th o u t  e n d e a v o u r in g  to  e n s u r e  th a t  th e  r ig h ts  
en sh rin e d  in  th e  IC C P R  a re  in co rp o ra ted  in to  d o m es tic  l a w . . . ’ 
( a t  1 0 ). T h e  IC C P R  is  a ls o  c i te d  to  s u p p o r t  th e  m a jo r i ty ’s 
o p in io n  t h a t  c o m m u n i ty  c o n c e p t i o n s  o f  ‘f a i r n e s s ’ h a v e  
c h a n g e d  s in c e  Mclnnis w a s  d e c id e d  in  1980 .

A  p e ru sa l o f  th e  d e c is io n s  o f  th e  E u ro p e a n  C o u rt o n  A rtic le  
6  o f  th e  E u ro p e a n  H u m a n  R ig h ts  C o n v e n t io n  ( a  p ro v is io n  
w h ic h  is  a l m o s t  d i r e c t l y  p a r a l l e l  w i th  A r t i c l e  1 4  o f  t h e  
IC C P R ) in d ic a te s  th e  b re a d th  o f  th e  e x p a n s io n  in  le g a l a id  s e r ­
v ice s  a n d  a c c e s s  to  ju s t ic e  m e a su re s  re q u ire d  in  o rd e r  to  m e e t 
th e  c h a lle n g e  p re se n te d  b y  A rtic le  14.

F o r  e x a m p le , in  Airey v Ireland (1 9 7 9 )  2  E H R R  3 0 5 , M rs  
A ire y  c o m p la in e d  th a t  s h e  w a s  u n a b le  to  p r o c e e d  w ith  a  
d iv o rc e  c a s e  b e c a u s e  sh e  c o u ld  n o t  a f fo rd  c o u n se l a n d  le g a l 
a id  w a s  n o t  a v a ila b le  in  d iv o rc e  c a se s .

I t  w a s  h e ld  th a t  th e  r ig h t  o f  a c c e s s  to  c o u r t  in  A rtic le  6 (1 ) , 
a lth o u g h  i t  d id  n o t im p ly  an  a u to m a tic  r ig h t  to  f ie e  le g a l a id  in  
c iv il  p ro c e e d in g s , d id  in v o lv e  th e  o b lig a tio n  fo r  th e  c o n tra c t­
in g  s ta te s  to  m a k e  a c c e s s  to  c o u r t  p o s s ib le  b y  e ith e r  g iv in g  th e  
a c c u se d  a  c o m p e n sa tio n  fo r  th e ir  le g a l c o s ts  i f  th e y  a re  u n ab le  
to  p ay , o r  re d u c in g  th e  c o s t  o f  th e  su it , s im p lify in g  th e  p ro ­
c e e d in g s  o r  p ro v id in g  fre e  le g a l a id  (Airey v Ireland a t  3 16). 
F o llo w in g  th e  d e c is io n  in  th a t  c a se , th e  G o v e rn m e n t o f  I re la n d  
h a s  m a d e  le g a l a id  a v a ila b le  in  d iv o rc e  c a s e s  a n d  ta k e n  s tep s  
to  s im p lify  th e  d iv o rc e  p ro c e d u re  a n d  re d u c e  its  c o s t.23

T o  d e c lin e  to  g iv e  o p e ra tio n  to  th e  IC C P R  in  so m e  m e a n ­
in g fu l w a y  in  A u s tra lia  th ro w s  in to  d o u b t A u s tra lia ’s  c o m m it­
m e n t to  th e  m a in te n a n c e  o f  in te rn a tio n a l s ta n d a rd s  o f  h u m a n  
rig h ts . T h e  Dietrich case m a y  o p e n  th e  w a y  f r a  lo n g  o v e rd u e  
e x p a n s io n  o f  a c c e s s  to  j u s t i c e  m e a s u r e s  a t  a l l  l e v e l s  o f  
A u s tra lia n  p u b lic  p o lic y  a n d  law  m a k in g . I f  i t  d o es  n o t d o  so , 
th e re  a re  s tro n g  g ro u n d s  to  a rg u e  th a t A u s tra lia n  g o v e rn m e n ts  
h a v e  a  re sp o n s ib ili ty  to  o v e rh a u l th e se  a re a s  b e c a u se  o f  th e ir  
in te rn a tio n a l h u m a n  rig h ts  o b lig a tio n s . I t  is  th e  re sp o n s ib ility  
o f  a l l  t h o s e  w i th  a  c o m m i tm e n t  to  s o c i a l  j u s t i c e  in  th e  
A u s tra lia n  le g a l sy s te m  to  m a k e  th o s e  a rg u m e n ts , a n d  m a k e  
th e m  lo u d ly  a n d  often*
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G o v e rn m e n t, o f  c o u rse , p ro v id e s  re a so n s  fo r  p ra c tic e s  th a t 
w o u ld , in  o th e r  c irc u m s ta n c e s ,  b e  i l le g a l .  T h e  m a in  re a s o n  
g iv e n  is  d ru g s . S tr ip  se a rc h e s  a n d  u r in e  te s tin g  a re  o s te n s ib ly  
d e s ig n e d  to  d e te c t  a n d  s to p  d ru g s  a n d  o th e r  c o n tra b an d .

Police and searches
T h e  p o lic e  p o w e r  to  s tr ip  sea rch  is  b a se d  o n  th e  fo rm a tio n  o f  a  
re a so n a b le  b e l ie f  th a t a  p e rs o n  is  in  p o s se s s io n  o f  c o n c e a le d  
d ru g s . T h e  p o l ic e  a re  to ta lly  u n a c c o u n ta b le  in  th e ir  u se  o f  s trip  
s e a rc h e s .  W h e n  th e  V ic to r ia  P o l ic e  w e re  a s k e d  to  p ro v id e  
in fo rm a tio n  o n  th e  n u m b e r  o f  s tr ip  s e a rc h e s  d o n e  b y  p o lic e , 
th ey  rep lie d : ‘T h e re  is  n o  re q u ire m e n t fo r  su ch  se a rc h e s  to  b e  
ce n tra lly  d o c u m e n te d , th e re fo re  n o  s ta tis tic a l d a ta  e x is ts ’ .

T h is  p o w e r  g iv e s  th e  p o lic e  carte blanche to  h a ra ss , a b u se  
a n d  a s s a u lt  w o m e n  w h o  th e y  id e n tify  a s  d e s e rv in g  o f  su ch  
t r e a tm e n t .  In  p a r t i c u la r ,  a n y  w o m a n  w a lk in g  in  S t  K i ld a ,  
w h e re  s tre e t p ro s ti tu tio n  o c c u rs , is  fa ir  g a m e . T h e se  sea rch e s  
a re  ra re ly  c a r r ie d  o u t  in  p o lic e  s ta tio n s . T h e y  o c c u r  in  b a c k  
la n e s  a n d  in  d o o rw a y  re c e s s e s . P e rh a p s  i t  is  b e c a u s e  o f  th e  
p o o r  l i g h t in g  in  t h e s e  a r e a s  th e  p o l ic e  a r e  t a k in g  a  m o re  
‘h a n d s -o n ’ ap p ro a c h ?

I had to strip down to my undies. They made me go out the back o f the 
light I was a bit scared. I wet myself literally because I knew what 
they’d do next. Only one guy searched me internally, but he did me 
anally and vaginally. I had nothing on me. They told me to run off 
home.4

In te rn a l se a rc h e s  a re  ille g a l, b u t w h a t w o m a n  is  g o in g  to  b e  
b e lie v e d  m a k in g  su ch  se r io u s  c o m p la in ts  a g a in s t p o lice?  A n d  
w h o , w o rk in g  le g a lly  o r  i l le g a lly  in  th e  sex  in d u stry , c a n  a ffo rd  
to  s ta n d  u p  to  p o lic e ?

S trip  se a rc h e s , w h e n  th e y  d o  h ap p e n  in  p o lic e  s ta tio n s , can  
g o  fa r  b e y o n d  th e  le g a l in d e c e n t a ssa u lts . R e p o rts  o f  w o m en  
b e in g  in te rv ie w e d  w h ile  n a k e d  a n d  h a v in g  p h o to g ra p h s  tak en  
in  f ro n t o f  g ro u p s  o f  o ff ic e rs  w h ile  n a k e d  a re  d o c u m e n te d .5

F u r th e r , te r ro r  ta c t ic s  a n d  s e x u a l a s s a u lts  b y  p o lic e  h a v e  
b e e n  d o c u m e n te d  in  a  re c e n tly  re le a se d  b o o k  o n  p o lic e  sh o o t­
in g s  in  V ic to r ia .6 In  th a t  p u b lic a t io n  a  w o m a n  d is c lo se d  th a t 
a f te r  b e in g  p u n c h e d  b y  p o l ic e  s h e  h a d  a  s h o t-g u n  p la c e d  
b e tw e e n  h e r  le g s ; in  th e  s a m e  ra id  a n  1 8 -y e a r-o ld  m a n  w a s  
p u n c h e d ,  h a d  h is  p a n ts  p u l l e d  d o w n  a n d  a  g u n  p u t  u p  h is  
b eh in d .

E x a m p le s  o f  p o lic e  a n d  p r iso n  o ff ic e rs ’ a b u se  o f  th e ir  p o w ­
e rs  m u s t n o t fo c u s  o n  th e  ‘fe w  b a d  a p p le s  in  th e  b a r re l’ a rg u ­
m en t. A b u se  o f  p o w e rs  c o m e s  a s  n o  s u rp r is e  to  m a n y  c itizen s .

W h a t w e  m u s t  a c k n o w le d g e  is  th a t  in  g iv in g  o ff ic e rs  th e  
p o w e r  to  s trip  sea rch  a n d  to  u se  fo rce , w e  a re  g iv in g  th em  th e  
r ig h t to  sex u a lly  a ssau lt. A t th e  sa m e  tim e , w e  a re  re m o v in g  
a n y  r ig h t  o f  th e  v ic tim  to  re s is t ,  to  c o m p la in , a n d  to  h av e  th e ir 
e x p e rie n c e  o f  th e  a s sa u lt  leg itim a te d .

I f  y o u  d o n ’t  a g r e e  w i th  t h i s ,  w a i t  u n t i l  y o u  a r e  s t r ip  
sea rch ed .
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