
B r f si

p ro c e ss  to  th e  sa tis fa c tio n  o f  b e m u s e d  e le c to ra l c le rk s . B u t o n  
th e  o th e r  h a n d  w e  a lso  k n o w  th a t ch ild re n  a re  m o re  c o m p e te n t 
to  d e c id e  m a t te r s  f o r  th e m s e lv e s  th a n  th e y  a re  o f te n  g iv e n  
c re d it  for. T h e  a c k n o w le d g m e n t o f  th is  u n d e rp in s  th e  d e c is io n  
in  Gillick.

B u t  p e r h a p s  th e  q u e s t io n  o f  c o m p e te n c e  to  v o te  is  a n  
u n n e c e ssa ry  d is tra c tio n . I t  d e f in ite ly  d id  n o t  w o rry  Jo h n  H o lt. 
H is  re s p o n se  w a s  s im p le :

Most people assume that i f  young people voted they would vote fool
ishly, ignorantly, for trivial reasons. I don’t think their reasons for 
voting would be any worse than those o f many people who now vote, 
and often might be better . . .  There is much evidence that enormous 
numbers o f people who now vote do so out of deep ignorance and for 
the most frivolous and foolish reasons . . .  No amount of ignorance, 
misinformation, or outright delusion will bar an adult from voting . . .  
There a r e . . .  people who believe all manner o f absurd, fantastic, and 
even dangerous things. None of them are barred from voting. Why 
should young people be?1

It  is  a c c e p te d  th a t fo r  p ra c tic a l re a so n s  a  v o tin g  a g e  m u s t 
b e  sp ec if ie d . W h a t th e  a b o v e  d isc u ss io n  su g g e s ts  is th a t th e  
c u r re n t  v o tin g  a g e  is  to o  h ig h . M a n y  c h ild re n  d o  h a v e  th e  
c o m p e te n c e  to  v o te  a n d  th e re  s e e m s  l i t t le  ju s t i f ic a t io n  fo r  
e x c lu d in g  th e m  fro m  th e  e le c to ra l p ro c ess .

Victims of tyranny
H o lt th o u g h t th a t i f  y o u n g  p e o p le  w e re  in v o lv e d  in  th e  p o liti
ca l p ro c e s s  th e n  th e y  w o u ld  le a rn  a b o u t  th e  re sp o n s ib ili tie s  
w h ic h  su c h  in c lu s io n  im p lie s . In  o th e r  w o rd s  e n f ra n c h is in g  
y o u n g  p e o p le  is  a b o u t  in c lu d in g  th em  in  th e  d e c is io n s  w h ich  
a f fe c t th em . G iv in g  ch ild re n  th e  v o te  w o u ld  m a k e  th em  p a r
tic ip an ts  in  p o litic a l  d e c is io n s , n o t  th e  o b jec ts .

To be in any way subject to the laws of a society without having any 
right o f way to say what those laws should be is the most serious 
injustice.2

O n e  w o n d e rs  i f  th e  re c e n t  re fo rm s  to  th e  ju v e n ile  ju s t ic e  
la w s  in  W e s te rn  A u s tra lia  a n d  S o u th  A u s tra lia  w o u ld  h a v e  
ta k e n  th e  s a m e  s h a p e  i f  th e  su b je c ts  o f  th o s e  la w s  h a d  th e  
v o te . T h e  s ta rk  re a li ty  is  th a t  n o  m a tte r  h o w  m a n y  re p re se n ta 
t i o n s  c h i ld  a n d  y o u th  a d v o c a t e s  m a d e  to  P a r l i a m e n ta r y  
C o m m itte e s  o r  p o litic ia n s  o n  th e se  n ew  la w s  n o t o n e  o f  th em  
c o u ld  say , ‘lo o k , th e se  la w s  a re  d ra c o n ia n  a n d  w ill h u r t  y o u n g  
p eo p le . N o w  th e re  a re  a t  le a s t  s ix  m arg in a l s e a ts  w h e re  th e  16 
a n d  1 7 -y ear-o ld  v o te  w ill b e  c ru c ia l to  th e  o u tc o m e  a n d  u n le ss  
y o u  w a n t  to  s e e  a  ta rg e te d  c a m p a ig n  w e  th in k  y o u  s h o u ld  
r e c o n s i d e r  t h e  l e g i s l a t i o n ’ . T h e s e  a r e  th e  t a c t i c s  o f t e n  
e m p lo y e d  b y  s p e c ia l  in te r e s t  g ro u p s  w h e n  c o n f r o n te d  b y  
u n p a la ta b le  le g is la tio n  a n d  o f te n  to  g re a t e ffec t.

T h e re  a re  o th e r  re c e n t e x a m p le s  o f  le g is la tiv e  an d  a d m in is 
tra tiv e  c h a n g e s  w h ic h  h a v e  a d v e rse ly  a ffe c te d  th e  in te re s ts  o f  
y o u n g  p e o p le . C h a n g e s  in  in c o m e  s u p p o rt p ro v is io n , sc h o o l 
d is c ip l in e  r e g u la t io n s  a n d  c h ild  p ro te c t io n  la w s  m ig h t h a v e  
ta k e n  o n  a  d i f f e re n t  h u e  i f  th o s e  s u b je c t  to  th e  la w s  w e re  
e n fran c h ise d .

Current moves for reform
T h e  N e w  Z e a la n d  Y ou th  L a w  p ro je c t re p o rts  th a t in  198 6  th e  
R o y a l  C o m m is s io n  o n  th e  E le c to ra l  S y s te m  re c o m m e n d e d  
th a t th e  v o tin g  a g e  sh o u ld  b e  re v ie w e d  a n d  th a t th e re  w a s  a  
s tro n g  a rg u m e n t in  fa v o u r  o f  lo w e r in g  th e  v o tin g  a g e  to  16 
y e a rs . T h e  Y o u th  L a w  P ro je c t  is  a t  p re s e n t  lo b b y in g  fo r  an  
a m e n d m e n t to  th e  e le c to ra l  la w  in  N e w  Z e a la n d  to  e n f ra n 

e

c h is e  o v e r  1 6 -y e a r-o ld s . T h e y  a lso  re p o r t  th a t  in  th e  U n ite d  
K in g d o m  th e  L ib e ra l D e m o c ra ts  h a v e  a  p o lic y  o f  lo w e rin g  th e  
v o tin g  a g e  to  16.3

T h e re  h as  b e e n  little  s a id  in  A u s tra lia  a b o u t  lo w erin g  th e  
v o tin g  ag e . A lth o u g h  c h ild re n  ca n  m a k e  m a n y  im p o rta n t d ec i
s io n s  in  th e ir  liv e s  b e fo re  th e y  tu rn  18 (su c h  a s  le a v e  sch o o l, 
u n d e r ta k e  e m p lo y m e n t,  c o n s e n t  to  c e r ta in  s e x u a l  r e la t io n 
sh ip s , c o n se n t to  m ed ica l p ro c e d u re s  in  c e rta in  c ircu m stan ces) 
i t  h a s  n o t b e e n  c o n s id e re d  in c o n s is te n t to  d e n y  ch ild re n  th e  
v o te .

B u t p e rh a p s  th e  s tro n g e s t a rg u m e n t in  fa v o u r  o f  lo w erin g  
th e  v o tin g  a g e  is  th a t it w o u ld  re v e rse  th e  tren d  in  re c e n t y ea rs  
to  s c a p e g o a t  y o u n g  p e o p le  f o r  v a r io u s  s o c ia l  p ro b le m s . I t  
w o u ld  re d re ss  a  p o w e r im b a la n c e  w h ic h  m a k e s  y o u n g  p eo p le  
e a s y  ta rg e ts  fo r  p o l i t ic ia n s  w h o  w a n t  to  m a k e  a  n a m e  fo r  
th e m s e lv e s .  A n d  in  g iv in g  y o u n g  p e o p le  s o m e  p o w e r  th ey  
w o u ld  h av e  to  b e  in c lu d e d  in  so c ie ty ’s d e c is io n s  a n d  p e rh ap s  
b e tte r  d e c is io n s  w o u ld  re su lt. I t  m ig h t ju s t  h e lp  re d u c e  so m e  
o f  th e  a lie n a tio n  w h ich  th e  p o litic a l e x c lu s io n  o f  y o u n g  p e o 
p le  cu rren tly  cau ses .

T h e re  a re  c y n ic s  w h o  w ill say  th a t v o tin g  ch a n g e s  n o th in g  
a n d  lo w e r in g  th e  v o tin g  a g e  w ill a c h ie v e  little . O f  co u rse , the  
r ig h t  to  v o te  is n o t an  e n d  in  itse lf . B u t  th o se  w h o  ex p re ss  a  
c y n ic a l  v ie w  o f  v o tin g  o f te n  h a v e  th e  v o te  a n d  w o u ld  b e  
sh o c k e d  to  h a v e  i t  tak en  aw ay . A t th e  m o m e n t y o u n g  p eo p le  
h a v e  n o th in g  to  lo se .

Brian Simpson teaches legal studies at Flinders University, 
South Australia.
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Redefining the public 
interest
SIMON RICE attended a forum at 
which several fresh perspectives on 
what constitutes ‘the public interest’ 
were offered.
A s  th e  d i r e c t o r  o f  th e  P u b l i c  I n t e r e s t  A d v o c a c y  C e n t r e  
(P IA C ), M ic h a e l H o g a n , p o in te d  o u t, P IA C ’s ten th  an n iv e r
sa ry  re a lly  ce le b ra te s  th e  p a s s in g  o f  its  te n th  year. A  su rp ris
in g ly  fo rm a l an d  s tilted  d in n e r  o n  a  F r id a y  n ig h t  in  Ju n e , a t 
w h ic h  fu n d e rs  a n d  p a tro n s  w e re  s e a te d  a t  o n e  e n d  a n d  w o rk 
e rs  a n d  ra tb a g s  a t  th e  o th e r, w a s  fo llo w e d  o n  th e  S a tu rd ay  by  
a  se lf-s ty led  ‘su m m it’: Redefining the Public Interest.

T h e  su m m it, o n  12 Ju n e  1993 in  S y d n ey , w a s  p e rh a p s  so- 
c a lle d  b e c a u s e  it b ro u g h t to g e th e r  s e n io r  re p re se n ta tiv e s  o f  
m a jo r  c o n su m e r  a n d  p u b lic  in te re s t  g ro u p s , a s  w e ll a s  a  n u m 
b e r  o f  re s p e c te d  c o m m e n ta to r s .  A s  a  fo ru m  fo r  c o m m e n t, 
id ea s  a n d  fresh  p e rsp e c tiv e s  i t  w a s  a  c o n s id e ra b le  su ccess .
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B r i e f s

The public interest
T h e  ‘re d e f in i t io n ’ w h ic h  w a s  th e  a im  o f  th e  c o n fe re n c e  w a s  
n e v e r  e x p lic itly  a d d re sse d ; n o  se ss io n  o f  th e  d a y  w a s  se t a s id e  
fo r  th a t  is su e . R a th e r ,  th e  d a y ’s a g e n d a  i t s e l f  r e f le c te d  th e  
ra n g e  o f  in te re s ts  a n d  p e rsp e c tiv e s  th a t c o u ld  c o n tr ib u te  to  a  
d e f in itio n  o f  th e  p u b lic  in te re s t. D u rin g  th e  d a y  a n  id e a  d e v e l
o p e d  o f  th e  m a n y  a sp e c ts  o f  ‘th e  p u b lic  in te re s t’, a n d  o f  th e  
c o m p e titio n  a m o n g  in te re s ts  a n y  o f  w h ic h  c o u ld  c la im  to  b e  a  
p a r t  o f  th e  p u b lic  in te re s t.

M u c h  o f  w h a t  w a s  sa id  fo llo w e d  fro m  o r  f itted  in to  a  p a t
te rn  se t  b y  Ju lia n  D is n e y ’s o p e n in g  a d d re ss . N o w  P ro fe sso r  o f  
P u b l ic  L a w  a t  th e  A u s t r a l ia n  N a t io n a l  U n iv e r s i ty ,  J u l i a n  
D is n e y  c o n t in u e s  h is  r e s e a r c h  a n d  c o m m e n ta r y  o n  s o c ia l  
is su es . H e  o ffe re d  th re e  b a c k g ro u n d  c o n s id e ra tio n s  to  th e  d is 
cu ss io n : th e  in te rn a tio n a lisa tio n  o f  o u r  so c ie ty , p a r tic u la r ly  in  
th e  e c o n o m y  a n d  m e d ia ; th e  p ro lo n g e d  re c e ss io n , c re a tin g  a  
c la s s  o f  u n e m p lo y e d ; a n d  th e  g ro w in g  d iv id e  b e tw e e n  th o se  
w ith  a n d  th o se  w ith o u t  se c u re  h o u s in g  a n d  e m p lo y m e n t.

P a r t  o f  h is  b ro a d  ra n g in g  sp e e c h  fo c u se d  on  e m p lo y m e n t, 
ta x a t io n  a n d  u rb a n  d e v e lo p m e n t .  T a k e n  a s  a  g ro u p  th e s e  
is su es  ra ise  q u e s tio n s  a b o u t e n tre n c h e d  s tru c tu ra l a n d  b e h a v 
io u ra l  u n fa ir n e s s  in  o u r  s o c ie ty . T o  a n  a u d ie n c e  g e n e ra l ly  
c o m m itte d  to  th e  d a ily  b a t t le  a g a in s t  in d iv id u a l in s ta n c e s  o f  
so c ia l in ju s tice , th e  m o s t te ll in g  p o in t  w a s  th e  n ee d  fo r  u s  a ll 
to  u n d e rs ta n d  a n d  d e a l w ith  th e  m a c ro  issu e s  i f  th e re  is to  b e  
a n y  h o p e  o f  re a l  c h a n g e .

The interest groups
T h e re  fo llo w e d  a  p a n e l o f  p e o p le  w h o se  o rg a n isa tio n s  re p re 
s e n t th e  so r t th a t  ‘th e  p u b lic  in te re s t’ m ig h t  e n c o m p a ss : th e  
e n v i r o n m e n t ;  A b o r ig in e s  in  th e  c r im in a l  j u s t i c e  s y s te m ; 
m ig ran ts ; a n d  c o n su m e rs  o f  g o o d s  a n d  se rv ices .

T r is h  C a s w e ll  o f  th e  A u s tra lia n  C o n se rv a tio n  F o u n d a tio n  
(A C F ) saw  s ix  a re a s  n e e d in g  a tte n tio n  a n d  ac tio n :

b io d iv e r s i t y  ( s p e c ie s  s u r v iv a l )  -  A u s t r a l i a  is  a  m e g a -  
d iv e r s e  e n v i ro n m e n t  b u t  o n e  th a t  h a s  lo s t  a n d  is  lo s in g  
sp e c ie s  a n d  e n v iro n m e n t a t  a  g re a t ra te ;

• c lim a te  c h a n g e  (g re e n h o u se )  -  A u s tra lia  c o n tr ib u te s  s ig n if
ic a n tly  to  th e  d e p le tio n  o f  th e  o z o n e  lay er, a n d  r isk s  fa ilin g  
to  co m p ly  w ith  in te rn a tio n a l o b lig a tio n s ;

su s ta in a b le  a g r ic u ltu re  -  A u s tra lia  fa ce s  se r io u s  p ro b le m s  
w ith  so il e ro s io n  a n d  la n d  d e g ra d a tio n  a n d  m u s t c o n fro n t 
is su e s  o f  w a te r  s to ra g e  a n d  p ric in g ; 

u rb a n  is su e s  -  c le a n  a i r  a n d  w a te r , p u b lic  t r a n s p o r t  a n d  
h o u se h o ld  w a s te  m a n a g e m e n t a re  u rg e n t issu es ;

g re e n  issu es  in  in d u s try  -  re g a rd  m u s t b e  h a d  to  re c y c lin g  
a n d  e n v iro n m e n ta l  c o n d itio n s  th a t  a re  b e g in n in g  to  fo rm  
p a r t  o f  in te rn a tio n a l tra d e  a g reem en ts ;

c o n s t i tu t io n a l  i s s u e s  -  S ta te  b o u n d a r ie s  a r e  b e c o m in g  
in c re a s in g ly  le s s  re le v a n t to  e n v iro n m e n ta l c o n c e rn s .

W ith  T rish  C a s w e ll  h a v in g  p ic k e d  u p  o n  J u lia n  D is n e y ’s 
th e m e s  o f  u rb a n  d e v e lo p m e n t a n d  th e  in te rn a tio n a lisa tio n  o f  
th e  ec o n o m y , P a t  O ’S h a n e ,  an  A b o rig in a l m a g is tra te , m o v e d  
to  th e  c o n n e c tio n s  b e tw e e n  so c ia l a n d  leg a l ju s tic e . S h e  id e n 
tif ied  fu n d a m e n ta l e le m e n ts  o f  so c ia l ju s tic e  a s  freed o m  fro m  
w a n t  a n d  h u n g e r ,  s h e l t e r  a n d  m e d ic a l  s e r v ic e s .  A lth o u g h  
so c ia l m a tte rs , th e y  a re  d e p e n d e n t, sh e  sa id , o n  th e  re so lu tio n  
o f  e c o n o m ic  issu es .

T h e  c h ro n ic  a b s e n c e  o f  th e s e  e le m e n ts  o f  s o c ia l  ju s t ic e  
a m o n g  A b o rig in e s  ra ise s  fo r  h e r  th e  c h a lle n g in g  a n d , fro m  a  
m a g is t ra te  p e rh a p s  s u rp r is in g , q u e s t io n s :  ‘W h a t  is  c r im e ? ’ 
a n d  ‘W h a t is  p e a c e  a n d  g o o d  o rd e r? ’

F ro m  S B S  R a d io  Q u a n g  L u u  m a in ta in e d  th e  ten d e n c y  to  
tie  th e  p u rsu it  o f  th e  p u b lic  in te re s t  to  th e  e c o n o m ic  m a rk e t 
e ith e r  d ire c tly  o r  b y  an a lo g y . H e  o b se rv e d  th a t th e  A C F  a n d  
th e  A u s tra lia n  C o n s u m e rs ’ A sso c ia tio n  (A C A ) h a v e  su c c e ss 
fu lly  m a rk e te d  th e ir  c o n c e rn s , e s ta b lish in g  th e ir  is su es  a s  re le 
v a n t to  soc ie ty , a n d  th e ir  o rg a n isa tio n s  a s  c re d ib le  au th o ritie s .

T h e  ‘e th n ic  is s u e ’ h a s  n o t, h e  sa id , b e e n  m ark e ted . T h e  e th 
n ic  c o m m u n ity  h as  a llo w e d  its  c o n c e rn s  to  re m a in  sec tio n a l 
in te re s ts , an d  h as  fa ile d  to  m a k e  th em  re le v a n t to  th e  p u b lic  
i n t e r e s t .  M o s t  t e l l i n g  is  th e  f a i l u r e  o f  A u s t r a l i a  to  u s e  
m ig ra n ts ’ sk ills  -  a n  is su e  o f  m a jo r  im p o rta n c e  to  th e  e c o n o 
m y  a n d  soc ie ty , b u t to  d a te  m a rg in a lise d  a s  m e re ly  a  sec tio n a l 
m atte r.

L o u is e  S y lv a n  o f  th e  A C A  sp o k e  o f  ac c e ss  -  a c c e ss  to  ju s 
tic e  a n d  a c c e ss  to  in fo rm a tio n  -  a s  e sse n tia l to  a n y  p u rsu it  o f  
p u b l ic  i n te r e s t  c o n c e r n s .  In  l i t ig a t io n ,  s t a n d in g  a n d  c o s t  
re m a in  s ig n ific a n t b a rrie rs  to  c o n su m e rs ’ a b ility  to  seek  ju s 
tice.

B u t e v e n  b e fo re  litig a tio n , th e  c o n s u m e rs ’ ‘r ig h t to  k n o w ’, 
e m b ra c in g  a c c e s s  to  in fo rm a t io n ,  p a r t ic ip a t io n  in  d e c is io n  
m a k in g  a n d  p la in  E n g lish , m u s t b e  p u rsu e d . W h ile  th e se  a re  
is su e s  th a t a r is e  lo ca lly , L o u ise  S y lv an  to o  re m in d e d  u s  o f  th e  
in te rn a tio n a lisa tio n  o f  m a rk e ts , re fe rr in g  to  fo o d  s tan d a rd s  re l
e v a n t to  A u s tra lia  b u t d e te rm in e d  in  G e n ev a .

A n  a sp e c t o f  th e  e c o n o m y  to  b e  c o n s id e re d  is  th e  ro le  o f  
b u s in e s s  a n d  c o r p o r a t io n s .  T h e y  h o ld  in f o r m a t io n  w h ic h  
sh o u ld  b e  a v a ila b le  to  c o n su m e rs , a n d  th e y  h a v e  c o d e s  o f  c o n 
d u c t  w h ic h  sh o u ld  b e  e n fo rc e a b le  b y  c o n su m e rs . T h e y  a lso  
h a v e  a  p o te n tia lly  in s id io u s  p o w e r  in  th e  fu n d in g  o f  re sea rch : 
th e  s p e c tr e  w a s  r a is e d  o f  c o r p o r a te  a l le g ia n c e  a m o n g  th e  
ex p e rts . T h e  c o n c e rn  e x is ts  in  a n y  a re a  o f  p u b lic  in te re s t, a n d  
a n e c d o te s  a b o u n d , I th o u g h t to  m y se lf ,  th a t e i th e r  a s s e r t  o r  
q u e ry  th e  in d e p e n d e n c e  o f  c o rp o ra te - fu n d e d  re sea rc h .

L u n c h  w a s  s e rv e d  a n d  ea te n  in  th e  S ta te  L ib ra ry ’s e x h ib i
tio n  o f  p o s te rs , p r in ts  a n d  p h o to s  o f  th e  s ix tie s . T h e  im ag es  
w e re  in  p a r t  o f  c iv il  d is o b e d ie n c e  p e rh a p s  h in te d  a t  b y  P a t  
O ’S h a n e . H o w  m a n y  a t  lu n c h  w e re  re m in d e d  o f  h o w  lo n g  
n o w  th e  s tru g g le  h as  g o n e  o n  o r  h o w  m a n y  -  w ith o u t th o se  
m e m o rie s  -  fo u n d  so m e  in sp ira tio n  in  th e  im a g e s  o f  p ro te s t  
a n d  d e m o n s tra tio n , a n d  h o w  m an y  w e re  m e re ly  c u rio u s  to  see  
in  th e  o rig in a l th e  n o w -re v iv e d  s ty le s  o f  b e ll-b o tto m s, flo ra l 
sh irts  a n d  p la tfo rm  sh o es?

H i la r y  C h a r le s w o r th  fa c e d  th e  d a u n tin g  ta sk  o f  sh ak in g  
u s  f ro m  th e  in e v i ta b le  p o s t- lu n c h  le th a rg y . S h e  d id  th is  in  
s ty le , c h a lle n g in g  a  p e rc e iv e d  h u m a n  r ig h ts /p u b lic  in te re s t  
d ic h o to m y  in  A u s tra lia . In te rn a tio n a l c o v e n a n ts  a n d  in te rn a 
tio n a l h u m a n  r ig h ts  p ro c e d u re s  c a n  b e  in v a lu a b le  to o ls , sh e  
r e m in d e d  u s , in  th e  p ro m o tio n  a n d  a d v o c a c y  o f  th e  p u b lic  
in te re st.

A t th e  sa m e  tim e , A u s tra lia  s h o u ld  n o t  b e  g lib  a b o u t  its  
p o s itio n  in  re la tio n  to  h u m a n  rig h ts . I t  is  a  m a tte r  o f  p u b lic  
in te re s t, n o t p ro p e rly  re c o g n ise d , th a t A u s tra lia  c o n tin u e s  to  
b re a c h  in te rn a tio n a l s tan d a rd s  o f  c iv il a n d  p o litic a l  rig h ts .

The lawyers
T h e  f in a l  s e s s io n  w a s  a g a in  a  p a n e l ,  th i s  t im e  l in in g  u p  
l a w y e r s  r a th e r  th a n  in te r e s t  g r o u p s .  I t  w a s  h a r d  to  s e e  a
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s tro n g e r c o n n e c tio n  a m o n g  th e m  th an  th a t th ey  ea c h  h ad , o n  
th e  d a y  a t  le a s t ,  a  v iew  a b o u t h o w  th e  leg a l sy s tem  a ss is ts  o r  
o b s tru c ts  th e  p u rs u it  o f  th e  p u b lic  in te re st.

P e t e r  C a s h m a n ,  a  s o l ic i to r  in  p r iv a te  p ra c t ic e ,  a c ts  fo r  
p la in tif fs  in  ‘p u b lic  in te re s t’ m a tte rs , p a r tic u la r ly  p ro d u c t lia 
b ility  c la im s . H a v in g  n o te d  th a t m ass  p ro d u c tio n  w ill n e c e s 
sa r ily  le ad  to  h ig h  le v e ls  o f  c o n su m e r litig a tio n , h is  p rin c ip a l 
p o in t  w a s  th a t  th e  le g a l sy s tem  is  n o t g e a re d  to  d ea l w ith  th is  
c o n se q u e n c e . D e fe n d a n ts  h a v e  th e  c a p a c ity  to  litig a te  e n d le s s 
ly, a n d  h a v e  e c o n o m ic  a d v a n ta g e s , su ch  a s  ta x  d e d u c tib ility  o f  
leg a l c o s ts , n o t  e n jo y e d  b y  p la in tif fs .

M o v in g  u p  o r  a lo n g  o r  to  a n o th e r  p la c e  o n  th e  sp ec tru m  o f  
la w y e rs ,  C a r o l i n e  S im p s o n  is  a  S y d n e y  Q u e e n ’s C o u n s e l  
w h o  c h a lle n g e d  u s  w ith  th e  th o rn y  q u e s t io n  o f  c o m p e t in g  

* in te re s ts . S h e  o ffe re d  th e  fa m ilia r  d ile m m a  o f  e m p lo y m e n t o f  
w o m e n  in  le a d -b a se d  in d u s tr ie s , a  m a jo r  is su e  in  th e  U n ite d  
S ta te s  re c e n tly ; th e  c o m p e tin g  in te re s ts , e a ch  o f  w h ich  a lo n e  
a re  in  th e  p u b lic  in te re s t ,  a re  th o se  o f  e q u a l o p p o r tu n ity  in  
e m p lo y m e n t,  a n d  th e  r ig h t  to  a  s a fe  e n v iro n m e n t. C a ro lin e  
S im p s o n ’s p o in t  w a s  n o t so  m u c h  th a t in te re s ts  c o m p e te , b u t  
th a t it  is  n o t  a lw a y s  e a sy  (a n d  p re su m a b ly  th is  is  a  w a rn in g  to  
v o c ife ro u s  a d v o c a te s  fo r  a  c a u se )  to  id en tify  the p u b lic  in te r
est.

O n  a  d if fe re n t  n o te , b u t  a g a in  c h a lle n g in g  so m e  im p lic it  
a s s u m p t io n s  a m o n g  p u b l i c  i n t e r e s t  a d v o c a t e s ,  C a r o l in e  
S im p so n  su g g e s te d  th a t d e sp ite  its  a d v a n ta g e s , a lte rn a tiv e  d is 
p u te  r e s o lu t io n  (A D R ) c a n  c o u n te r  th e  a d v a n c e m e n t o f  th e  
p u b lic  in te re st. A D R  is  a  p r iv a te  sy s tem , w ith  n o  o p p o rtu n ity  
fo r  p u b l ic  in te r e s t  a d v o c a te s  to  in te rv e n e  o r  to  fo l lo w  th e  
p ro g re ss  a n d  re so lu tio n  o f  m a tte rs . In  m y  o w n  e x p e rie n c e  th is  
h a s  b e e n  re f le c te d  in  p a r t  in  th e  p r iv a te  n a tu re  o f  co n c ilia tin g  
d is c r im in a tio n  c o m p la in ts .

A m o n g  P e te r  C a s h m a n ’s fo e s  a re  th e  la w y e rs  w h o  a d v ise  
co m p a n ie s . D o n  R o b e r t s o n  is  a  p a r tn e r  a t  th e  S y d n ey  firm  o f  
F re e h ill H o llin g d a le  a n d  P a g e . H e  w a s  n o t, h o w e v e r, o n  th e  
p a n e l to  c o u n te r  P e t e r ’s ra g e  a g a in s t  c o m m e rc ia l  l i tig a to rs . 
R a th e r, h e  g a v e  a n  a c a d e m ic  a n d  re se a rc h e d  a c c o u n t o f  h o w  
h e  co u ld  se e  th e  le g a l sy s tem  b e c o m in g  m o re  ac cess ib le . H e  
p re su m a b ly  sp o k e  w ith  so m e  a u th o rity  w h e n  h e  p ro c e e d e d  o n  
th e  b a s is  th a t  h ig h  li t ig a t io n  c o s ts  w ill  n o t  b e  s u f f ic ie n t  to  
d e te r  c o m p a n ie s  fro m  u s in g  th e  ad v e rsa ria l sy s tem  a n d  p u sh  
th em  to  A D R . H is  so lu tio n  is  to  m a k e  th e  sy s tem  ‘tru ly  u se r  
p a y s ’, so  th a t  th e  fu ll ,  r e a l  c o s ts  o f  th e  a d v e rs a r ia l  p ro c e s s  
w o u ld  c o n fro n t a  p arty . I t  s tru c k  m e  th a t th is  w a s  n o t a  re le 
v a n t ta c tic  a s  fa r  a s  n o n -c o m m e rc ia l l i tig a n ts  a t  le a s t a re  c o n 
ce rn e d , b u t  th e re  d o e s  see m  to  b e  in  it  so m e  ta c it su p p o rt fo r  
th e  a b o l i t io n  o f  th e  ta x - d e d u c t ib i l i ty  o f  le g a l  c o s ts .  D o n  
R o b e r ts o n ’s fu r th e r  p o in ts  e x te n d e d  to  th e  n e e d  fo r  h e ig h t
e n e d  ju d ic ia l  a c tiv ism  a n d  th e  n ee d  fo r  law y e rs  to  g e n e ra te  a  
p ro fe ss io n a l c o m m itm e n t to  pro bono ( f ree? ) leg a l serv ice .

O n  th e  h e e ls  o f  th e  su g g e s te d  ju d ic ia l  a c tiv ism  c a m e  th e  
fin a l sp ea k e r, Ju s tic e  M a r g a r e t  B e a z le y  o f  th e  F e d e ra l C o u rt. 
H e r  c o n tr ib u tio n  fo c u se d  o n  th e  n a tu re  o f  p u b lic  in te re s t liti
g a tio n  a n d  th e  c a p a c ity  o f  its  a d v o c a te s . I w o n d e re d  w h e th e r 
H e r  H o n o u r k n e w  h e r  a u d ie n c e  m u ch  b e tte r  th an  th e  e x - ju d g e  
w h o  h ad  sp o k e n  a t  d in n e r  th e  n ig h t b e fo re . In  p re se n tin g  th e  
u n c o n tro v e rs ia l th e s is  th a t a  p u b lic  in te re s t  is su e  n e e d s  to  b e  
a c c e p ta b le  in  c o u r ts  a n d  th e  b ro a d e r  a re n a , sh e  s tro n g ly  in ti
m a te d  th a t  p u b l ic  in te r e s t  a d v o c a te s  la c k  p ro f e s s io n a l is m , 
k n o w le d g e  o f  th e  leg a l p ro c e ss  a n d  k n o w le d g e  o f  th e  law . I f  
tru e , th e n  h e r  e x h o r ta t io n  to  P IA C  to  b e  m o re  p ro fe s s io n a l 
m ig h t h a v e  b e e n  a n  a p t  c o n c lu s io n  to  th e  c o n fe re n ce . I a g re e d  
w ith  m a n y  w h o  th o u g h t i t  an  o d d  n o te  to  g o  o u t  on .

e

In  a ll, it w a s  a  fu ll, b u sy  a n d  th o u g h t-p ro v o k in g  day. I t  has 
re n e w e d  th e  n e e d  to  c h a ra c te r ise  so  m u c h  o f  th e  w o rk  o f  leg a l 
c e n tre s  a n d  o th e r  n o n -g o v e rn m e n t o rg a n isa tio n s  a s  b e in g  in  
th e  p u b lic  in te re s t ,  a n d  h a s  m a in ta in e d  th e  c h a lle n g in g  a n d  
n e v e r-e n d in g  q u e s t fo r  th e  p u b lic  in te re s t. T h e  p a p e rs  w ill b e  
a v a ila b le  fro m  th e  P u b lic  In te re s t A d v o c a c y  C en tre , P .O . B ox  
C 1 8 5 , C la re n c e  S t., S y d n ey , te l. (0 2 ) 2 9 9  7 8 3 3 .

Simon Rice is director o f Kingsford Legal Centre in 
Sydney.

A tax by any other 
name...
LEO TSAKNIS asks whether 
governments can charge for the 
provision of services without 
legislation.
S c a n t c o n s id e ra tio n  h as  b e e n  g iv e n  to  th e  ab ility  o f  g o v e rn 
m e n ts  a n d  s ta tu to ry  a u th o r i t ie s ,  w h ic h  in c lu d e  g o v e rn m e n t 
b u s in e s s  e n te rp rise s  e s ta b lish e d  b y  s ta tu te , to  ch a rg e  fo r  se r
v ic e s  w h ich  th ey  p ro v id e . L e s t  i t  b e  th o u g h t th a t th e  re aso n  
fo r  th is  is  th a t th e  la w  h as  lo n g  b ee n  w e ll se ttled , th e  re cen t 
d e c is io n  o f  th e  H o u s e  o f  L o r d s  in  McCarthy and Stone 
(Developments) Ltd  v London Borough O f Richmond Upon 
Thames [1991] 3 W L R  9 4 1 , w h ich  re v e rse d  a  d ec is io n  o f  th e  
C o u r t o f  A p p e a l, sh o w s  th is  n o t  to  b e  th e  ca se . T h e  re a so n  for 
th e  p a u c ity  o f  ju d ic ia l  c o n s id e ra tio n  p ro b a b ly  o w e s  m o re  to  
th e  fa c t th a t, in  th e  p a s t, g o v e rn m e n t se rv ic e s  w e re  p ro v id ed  
a t  little  o r  o n ly  n o m in a l co s t. H o w e v e r, in  re c e n t  tim es th ere  
h as  b een  a  tren d  to w ard s  th e  p ro v is io n  o f  g o v e rn m e n t serv ices  
o n  a  ‘u s e r -p a y s ’ b a s is  w ith  th e  r e s u lt  th a t  th e  c o s ts  fo r  an  
in c re a s in g  n u m b e r  o f  se rv ic e s  a re  n o w  b e in g  p a sse d  o n  to  th e  
co n su m er, a n d  a t  fu ll cost.

T h e  le a d in g  c a s e  fo r  o v e r  h a l f  a  c e n tu r y  is  th e  E n g lish  
d e c is io n  o f  Attorney-General v Wilts United Dairies, Limited.1 
S h o rtly  s ta ted , th e  fa c ts  o f  th a t c a se  w e re  th a t fo llo w in g  re g u 
la tio n s  m a d e  u n d e r  th e  Defence o f the Realm Consolidation 
Act 1914 , th e  F o o d  C o n tro lle r  w a s  e m p o w e re d  to  m a k e  o rd e rs  
re g u la tin g , o r  g iv in g  d ire c tio n s  w ith  r e s p e c t  to , th e  p ro d u c 
tio n , m a n u fa c tu re , tre a tm e n t, u se , c o n su m p tio n , tran sp o rt, d is 
trib u tio n , su p p ly , sa le  o r  p u rc h a se  o f, o r  o th e r  d e a lin g  in , o r 
m e a s u r e s  to  b e  ta k e n  in  r e la t io n  to , a n y  a r t ic le  ( in c lu d in g  
o rd e rs  p ro v id in g  fo r  th e  f ix in g  o f  m a x im u m  a n d  m in im u m  
p r ic e s )  w h e re  i t  a p p e a re d  to  h im  n e c e s sa ry  o r  e x p e d ie n t  to  
m a k e  an y  su ch  o rd e r  fo r  th e  p u rp o se  o f  e n c o u ra g in g  o r  m a in 
ta in in g  th e  fo o d  su p p ly  o f  th e  co u n try . O n  17 A p ril 1919 , th e  
F o o d  C o n t r o l le r  i s s u e d  a  p re s s  n o t ic e  s ta t in g  th a t  h e  h a d  
d e c id e d  th a t  th e  m a x im u m  p r ic e  o f  m ilk  p ro d u c e d  in  th e  
S o u th - W e s te r n  c o u n t ie s  o f  C o r n w a l l ,  D e v o n ,  D o rs e t  a n d  
S o m e rse t sh o u ld  b e  2 d . p e r  g a llo n  le ss  th an  th e  g en e ra l p rice s  
in  E n g la n d  a n d  W ale s , a n d  in  th e  in d u s tr ia l a re a  o f  th e  W est 
R id in g  o f  Y o rk sh ire  th ey  sh o u ld  b e  2d . p e r  g a llo n  h igher, an d  
th a t  th e se  d iffe re n tia l p r ic e s  n e c e s s ita te d  sp ec ia l ad m in is tra 
tiv e  a r ra n g e m e n ts  to  e n s u re  th a t  b u y e r s  w e re  p la c e d  o n  an  
e q u ita b le  fo o tin g . T o g iv e  e f fe c t to  th is , l ic e n se d  w h o le sa le
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