
B r f si

s tro n g e r c o n n e c tio n  a m o n g  th e m  th an  th a t th ey  ea c h  h ad , o n  
th e  d a y  a t  le a s t ,  a  v iew  a b o u t h o w  th e  leg a l sy s tem  a ss is ts  o r  
o b s tru c ts  th e  p u rs u it  o f  th e  p u b lic  in te re st.

P e t e r  C a s h m a n ,  a  s o l ic i to r  in  p r iv a te  p ra c t ic e ,  a c ts  fo r  
p la in tif fs  in  ‘p u b lic  in te re s t’ m a tte rs , p a r tic u la r ly  p ro d u c t lia ­
b ility  c la im s . H a v in g  n o te d  th a t m ass  p ro d u c tio n  w ill n e c e s ­
sa r ily  le ad  to  h ig h  le v e ls  o f  c o n su m e r litig a tio n , h is  p rin c ip a l 
p o in t  w a s  th a t  th e  le g a l sy s tem  is  n o t g e a re d  to  d ea l w ith  th is  
c o n se q u e n c e . D e fe n d a n ts  h a v e  th e  c a p a c ity  to  litig a te  e n d le s s ­
ly, a n d  h a v e  e c o n o m ic  a d v a n ta g e s , su ch  a s  ta x  d e d u c tib ility  o f  
leg a l c o s ts , n o t  e n jo y e d  b y  p la in tif fs .

M o v in g  u p  o r  a lo n g  o r  to  a n o th e r  p la c e  o n  th e  sp ec tru m  o f  
la w y e rs ,  C a r o l i n e  S im p s o n  is  a  S y d n e y  Q u e e n ’s C o u n s e l  
w h o  c h a lle n g e d  u s  w ith  th e  th o rn y  q u e s t io n  o f  c o m p e t in g  

* in te re s ts . S h e  o ffe re d  th e  fa m ilia r  d ile m m a  o f  e m p lo y m e n t o f  
w o m e n  in  le a d -b a se d  in d u s tr ie s , a  m a jo r  is su e  in  th e  U n ite d  
S ta te s  re c e n tly ; th e  c o m p e tin g  in te re s ts , e a ch  o f  w h ich  a lo n e  
a re  in  th e  p u b lic  in te re s t ,  a re  th o se  o f  e q u a l o p p o r tu n ity  in  
e m p lo y m e n t,  a n d  th e  r ig h t  to  a  s a fe  e n v iro n m e n t. C a ro lin e  
S im p s o n ’s p o in t  w a s  n o t so  m u c h  th a t in te re s ts  c o m p e te , b u t  
th a t it  is  n o t  a lw a y s  e a sy  (a n d  p re su m a b ly  th is  is  a  w a rn in g  to  
v o c ife ro u s  a d v o c a te s  fo r  a  c a u se )  to  id en tify  the p u b lic  in te r­
est.

O n  a  d if fe re n t  n o te , b u t  a g a in  c h a lle n g in g  so m e  im p lic it  
a s s u m p t io n s  a m o n g  p u b l i c  i n t e r e s t  a d v o c a t e s ,  C a r o l in e  
S im p so n  su g g e s te d  th a t d e sp ite  its  a d v a n ta g e s , a lte rn a tiv e  d is ­
p u te  r e s o lu t io n  (A D R ) c a n  c o u n te r  th e  a d v a n c e m e n t o f  th e  
p u b lic  in te re st. A D R  is  a  p r iv a te  sy s tem , w ith  n o  o p p o rtu n ity  
fo r  p u b l ic  in te r e s t  a d v o c a te s  to  in te rv e n e  o r  to  fo l lo w  th e  
p ro g re ss  a n d  re so lu tio n  o f  m a tte rs . In  m y  o w n  e x p e rie n c e  th is  
h a s  b e e n  re f le c te d  in  p a r t  in  th e  p r iv a te  n a tu re  o f  co n c ilia tin g  
d is c r im in a tio n  c o m p la in ts .

A m o n g  P e te r  C a s h m a n ’s fo e s  a re  th e  la w y e rs  w h o  a d v ise  
co m p a n ie s . D o n  R o b e r t s o n  is  a  p a r tn e r  a t  th e  S y d n ey  firm  o f  
F re e h ill H o llin g d a le  a n d  P a g e . H e  w a s  n o t, h o w e v e r, o n  th e  
p a n e l to  c o u n te r  P e t e r ’s ra g e  a g a in s t  c o m m e rc ia l  l i tig a to rs . 
R a th e r, h e  g a v e  a n  a c a d e m ic  a n d  re se a rc h e d  a c c o u n t o f  h o w  
h e  co u ld  se e  th e  le g a l sy s tem  b e c o m in g  m o re  ac cess ib le . H e  
p re su m a b ly  sp o k e  w ith  so m e  a u th o rity  w h e n  h e  p ro c e e d e d  o n  
th e  b a s is  th a t  h ig h  li t ig a t io n  c o s ts  w ill  n o t  b e  s u f f ic ie n t  to  
d e te r  c o m p a n ie s  fro m  u s in g  th e  ad v e rsa ria l sy s tem  a n d  p u sh  
th em  to  A D R . H is  so lu tio n  is  to  m a k e  th e  sy s tem  ‘tru ly  u se r  
p a y s ’, so  th a t  th e  fu ll ,  r e a l  c o s ts  o f  th e  a d v e rs a r ia l  p ro c e s s  
w o u ld  c o n fro n t a  p arty . I t  s tru c k  m e  th a t th is  w a s  n o t a  re le ­
v a n t ta c tic  a s  fa r  a s  n o n -c o m m e rc ia l l i tig a n ts  a t  le a s t a re  c o n ­
ce rn e d , b u t  th e re  d o e s  see m  to  b e  in  it  so m e  ta c it su p p o rt fo r  
th e  a b o l i t io n  o f  th e  ta x - d e d u c t ib i l i ty  o f  le g a l  c o s ts .  D o n  
R o b e r ts o n ’s fu r th e r  p o in ts  e x te n d e d  to  th e  n e e d  fo r  h e ig h t­
e n e d  ju d ic ia l  a c tiv ism  a n d  th e  n ee d  fo r  law y e rs  to  g e n e ra te  a  
p ro fe ss io n a l c o m m itm e n t to  pro bono ( f ree? ) leg a l serv ice .

O n  th e  h e e ls  o f  th e  su g g e s te d  ju d ic ia l  a c tiv ism  c a m e  th e  
fin a l sp ea k e r, Ju s tic e  M a r g a r e t  B e a z le y  o f  th e  F e d e ra l C o u rt. 
H e r  c o n tr ib u tio n  fo c u se d  o n  th e  n a tu re  o f  p u b lic  in te re s t liti­
g a tio n  a n d  th e  c a p a c ity  o f  its  a d v o c a te s . I w o n d e re d  w h e th e r 
H e r  H o n o u r k n e w  h e r  a u d ie n c e  m u ch  b e tte r  th an  th e  e x - ju d g e  
w h o  h ad  sp o k e n  a t  d in n e r  th e  n ig h t b e fo re . In  p re se n tin g  th e  
u n c o n tro v e rs ia l th e s is  th a t a  p u b lic  in te re s t  is su e  n e e d s  to  b e  
a c c e p ta b le  in  c o u r ts  a n d  th e  b ro a d e r  a re n a , sh e  s tro n g ly  in ti­
m a te d  th a t  p u b l ic  in te r e s t  a d v o c a te s  la c k  p ro f e s s io n a l is m , 
k n o w le d g e  o f  th e  leg a l p ro c e ss  a n d  k n o w le d g e  o f  th e  law . I f  
tru e , th e n  h e r  e x h o r ta t io n  to  P IA C  to  b e  m o re  p ro fe s s io n a l 
m ig h t h a v e  b e e n  a n  a p t  c o n c lu s io n  to  th e  c o n fe re n ce . I a g re e d  
w ith  m a n y  w h o  th o u g h t i t  an  o d d  n o te  to  g o  o u t  on .

e

In  a ll, it w a s  a  fu ll, b u sy  a n d  th o u g h t-p ro v o k in g  day. I t  has 
re n e w e d  th e  n e e d  to  c h a ra c te r ise  so  m u c h  o f  th e  w o rk  o f  leg a l 
c e n tre s  a n d  o th e r  n o n -g o v e rn m e n t o rg a n isa tio n s  a s  b e in g  in  
th e  p u b lic  in te re s t ,  a n d  h a s  m a in ta in e d  th e  c h a lle n g in g  a n d  
n e v e r-e n d in g  q u e s t fo r  th e  p u b lic  in te re s t. T h e  p a p e rs  w ill b e  
a v a ila b le  fro m  th e  P u b lic  In te re s t A d v o c a c y  C en tre , P .O . B ox  
C 1 8 5 , C la re n c e  S t., S y d n ey , te l. (0 2 ) 2 9 9  7 8 3 3 .
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A tax by any other 
name...
LEO TSAKNIS asks whether 
governments can charge for the 
provision of services without 
legislation.
S c a n t c o n s id e ra tio n  h as  b e e n  g iv e n  to  th e  ab ility  o f  g o v e rn ­
m e n ts  a n d  s ta tu to ry  a u th o r i t ie s ,  w h ic h  in c lu d e  g o v e rn m e n t 
b u s in e s s  e n te rp rise s  e s ta b lish e d  b y  s ta tu te , to  ch a rg e  fo r  se r­
v ic e s  w h ich  th ey  p ro v id e . L e s t  i t  b e  th o u g h t th a t th e  re aso n  
fo r  th is  is  th a t th e  la w  h as  lo n g  b ee n  w e ll se ttled , th e  re cen t 
d e c is io n  o f  th e  H o u s e  o f  L o r d s  in  McCarthy and Stone 
(Developments) Ltd  v London Borough O f Richmond Upon 
Thames [1991] 3 W L R  9 4 1 , w h ich  re v e rse d  a  d ec is io n  o f  th e  
C o u r t o f  A p p e a l, sh o w s  th is  n o t  to  b e  th e  ca se . T h e  re a so n  for 
th e  p a u c ity  o f  ju d ic ia l  c o n s id e ra tio n  p ro b a b ly  o w e s  m o re  to  
th e  fa c t th a t, in  th e  p a s t, g o v e rn m e n t se rv ic e s  w e re  p ro v id ed  
a t  little  o r  o n ly  n o m in a l co s t. H o w e v e r, in  re c e n t  tim es th ere  
h as  b een  a  tren d  to w ard s  th e  p ro v is io n  o f  g o v e rn m e n t serv ices  
o n  a  ‘u s e r -p a y s ’ b a s is  w ith  th e  r e s u lt  th a t  th e  c o s ts  fo r  an  
in c re a s in g  n u m b e r  o f  se rv ic e s  a re  n o w  b e in g  p a sse d  o n  to  th e  
co n su m er, a n d  a t  fu ll cost.

T h e  le a d in g  c a s e  fo r  o v e r  h a l f  a  c e n tu r y  is  th e  E n g lish  
d e c is io n  o f  Attorney-General v Wilts United Dairies, Limited.1 
S h o rtly  s ta ted , th e  fa c ts  o f  th a t c a se  w e re  th a t fo llo w in g  re g u ­
la tio n s  m a d e  u n d e r  th e  Defence o f the Realm Consolidation 
Act 1914 , th e  F o o d  C o n tro lle r  w a s  e m p o w e re d  to  m a k e  o rd e rs  
re g u la tin g , o r  g iv in g  d ire c tio n s  w ith  r e s p e c t  to , th e  p ro d u c ­
tio n , m a n u fa c tu re , tre a tm e n t, u se , c o n su m p tio n , tran sp o rt, d is ­
trib u tio n , su p p ly , sa le  o r  p u rc h a se  o f, o r  o th e r  d e a lin g  in , o r 
m e a s u r e s  to  b e  ta k e n  in  r e la t io n  to , a n y  a r t ic le  ( in c lu d in g  
o rd e rs  p ro v id in g  fo r  th e  f ix in g  o f  m a x im u m  a n d  m in im u m  
p r ic e s )  w h e re  i t  a p p e a re d  to  h im  n e c e s sa ry  o r  e x p e d ie n t  to  
m a k e  an y  su ch  o rd e r  fo r  th e  p u rp o se  o f  e n c o u ra g in g  o r  m a in ­
ta in in g  th e  fo o d  su p p ly  o f  th e  co u n try . O n  17 A p ril 1919 , th e  
F o o d  C o n t r o l le r  i s s u e d  a  p re s s  n o t ic e  s ta t in g  th a t  h e  h a d  
d e c id e d  th a t  th e  m a x im u m  p r ic e  o f  m ilk  p ro d u c e d  in  th e  
S o u th - W e s te r n  c o u n t ie s  o f  C o r n w a l l ,  D e v o n ,  D o rs e t  a n d  
S o m e rse t sh o u ld  b e  2 d . p e r  g a llo n  le ss  th an  th e  g en e ra l p rice s  
in  E n g la n d  a n d  W ale s , a n d  in  th e  in d u s tr ia l a re a  o f  th e  W est 
R id in g  o f  Y o rk sh ire  th ey  sh o u ld  b e  2d . p e r  g a llo n  h igher, an d  
th a t  th e se  d iffe re n tia l p r ic e s  n e c e s s ita te d  sp ec ia l ad m in is tra ­
tiv e  a r ra n g e m e n ts  to  e n s u re  th a t  b u y e r s  w e re  p la c e d  o n  an  
e q u ita b le  fo o tin g . T o g iv e  e f fe c t to  th is , l ic e n se d  w h o le sa le
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d e a le rs  w o u ld  b e  p ro h ib ite d  fro m  p u rc h a s in g  o n  a n d  a f te r  1 
M a y  19 1 9 , m ilk  e x p o r te d  fro m  th e  S o u th -W este rn  a rea  e x c e p t 
u n d e r  a  sp ec ia l lic e n c e  to  b e  is s u e d  b y  th e  F o o d  C o n tro lle r. In  
A p ril a n d  M a y  1 919 , lic e n c e s  to  im p o rt m ilk  p ro d u c e d  in th e  
fo u r  a b o v e -m e n tio n e d  c o u n tie s  in to  th e  re s t  o f  E n g la n d  a n d  to  
m a n u fa c tu re  m ilk  p r o d u c ts  w i th in  th e  fo u r  c o u n t ie s  w e re  
g ra n te d  to  th e  re sp o n d e n ts . E a c h  lic e n c e  w a s  e x p re sse d  to  b e  
s u b je c t  to  th e  c o n d i t io n  th a t  th e  l ic e n s e e  p a y  to  th e  F o o d  
C o n tro lle r  in  th e  p re sc r ib e d  m a n n e r  2d . p e r  im p e ria l g a llo n  o f  
m ilk  p u rc h a se d  b y  h im  u n d e r  th e  lic en c e . T h e  lic en se es  c o n ­
te n d e d  th a t th e  C o n tro lle r  h a d  n o  p o w e r u n d e r  th e  re g u la tio n s  
to  lev y  th is  ch a rg e .

B a i lh a c h e  J  a t  f i r s t  in s t a n c e  d e c id e d  in  f a v o u r  o f  th e  
C ro w n , b e in g  o f  th e  o p in io n  th a t th e  p a y m e n ts  c o m p la in e d  o f  
w e re  a  n e c e s s a ry  p a r t  o f  th e  s c h e m e  p re p a re d  b y  th e  F o o d  
C o n tro lle r  a n d  w e re  th e re fo re  n o t  su ch  a  tax  as  re q u ire d  th e  
au th o rity  o f  P a r lia m e n t. T h e  C o u r t o f  A p p e a l o v e r tu rn e d  th e  
d e c is io n  o f  th e  tr ia l ju d g e , h o ld in g  th a t d ie  im p o s itio n  o f  th e  
c h a rg e  c o n s t i tu te d  a  l e v y in g  o f  m o n e y  fo r  th e  u s e  o f  th e  
C ro w n  w ith o u t g ra n t o f  P a r l ia m e n t w ith in  th e  m e a n in g  o f  th e  
B ill o f  R ig h ts  o f  1688  a n d  th a t th e  a g re e m e n ts  w e re  c o n s e ­
q u e n tly  in v a lid . T h e  ratio decidendi o f  Wilts w a s  e n u n c ia te d  
b y  A tk in  U  in  th e  fo llo w in g  te rm s:

In these circumstances if  an officer o f the executive seeks to justify a 
charge upon the subject m ade for the use o f the Crown (which 
includes all the purposes of the public revenue), he must show, in 
clear terms, that Parliament has authorised the particular charge. The 
intention o f the legislature is to be inferred from the language used, 
and a grant o f powers may, though not expressed, have to be implied 
as necessarily arising from the words of the statute; but in view of the 
historic struggle of the legislature to secure for itself the sole power to 
levy money upon the subject, its complete success in that struggle, 
the elaborate means adopted by the Representative House to control 
the amount, the conditions and the purposes of the levy, the circum­
stances would be remarkable indeed which would induce the court to 
believe that the legislature had sacrificed all the well known checks 
and precautions, and, not in express words, but merely by implica­
tion, had entrusted a m inister o f  the Crown with undefined and 
unlimited powers o f imposing charges upon the subject for purposes 
connected with his department

A tk in  L J  fu r th e r  o b se rv ed :

It m akes no d ifference that the obligation to pay the m oney is 
expressed in the form o f an agreement. It was illegal for the Food 
Controller to require such agreement as a condition of any licence. It 
was illegal for him to enter into such an agreement. The agreement 
itself is not enforceable against the other contracting party; and if  he 
had paid under it he could, having paid under protest, recover back 
the sum paid, as money had and received to his use.

T h e  H o u se  o f  L o rd s  a g re e d  w ith  th e  C o u r t  o f  A p p e a l. I t 
h e ld  th a t n o tw ith s ta n d in g  th e  d ra s tic  p o w e rs  g iv en  to  th e  F o o d  
C o n tro lle r  fo r  th e  re g u la tio n  a n d  c o n tro l o f  th e  fo o d  su p p ly  
p e o p le  w e re  c a lle d  u p o n  to  p a y  m o n e y  to  th e  C o n tro lle r  fo r  
th e  e x e rc ise  o f  c e r ta in  p riv ile g e s . T h a t im p o s itio n  c o u ld  o n ly  
b e  p ro p e r ly  d e s c r ib e d  a s  a  ta x , w h ic h  c o u ld  n o t  b e  le v ie d  
e x c e p t b y  d ire c t s ta tu to ry  m ean s . ([1 9 2 2 ] 38  T L R  781 a t  78 2 ).

T h e  d e c is io n  in  Wilts w a s  fo llo w e d  b y  th e  S u p re m e  C o u rt 
o f  V ic to ria  in  Schilling v City o f Melbourne [1928] V L R  3 0 2 , 
a n d  b y  th e  H ig h  C o u r t  in  The Commonwealth v The Colonial 
Combing, Spinning and Weaving Company Limited (1 9 2 2 ) 31 
C L R  4 2 1 . T h e  la tte r  c a se  h e ld  th a t  th e  e x e c u tiv e  g o v e rn m e n t 
o f  th e  C o m m o n w e a lth  h a d  n o  p o w e r  to  ra tify  an  a g re e m e n t 
b e tw e e n  th e  C o m m o n w e a lth  a n d  th e  C o m p a n y  w h e reb y  th e  
C o m m o n w e a lth  g a v e  c o n s e n t  to  a  sa le  o f  w o o l to p s  b y  th e

C o m p a n y  in  re tu rn  fo r  a  sh a re  o f  th e  p ro f its  o f  th e  tran sac tio n , 
n o r  c o u ld  it  ra tify  an  a g re e m e n t th a t th e  b u s in e s s  o f  m a n u fa c ­
tu r in g  w o o l to p s  s h o u ld  b e  c a r r ie d  o n  b y  th e  c o m p a n y  a s  
a g e n t fo r  th e  C o m m o n w e a lth  in  co n s id e ra tio n  o f  th e  c o m p a n y  
re c e iv in g  an  a n n u a l su m  fro m  th e  C o m m o n w e a lth  o r  a  c o m b i­
n a tio n  o f  b o th  th e se  a g reem en ts .

D e sp ite  A tk in  L J  e x p re ss in g  th e  p r in c ip le  a s  b e in g  th a t th e  
e x e c u tiv e  m u s t  s h o w  th a t  th e  ‘p o w e r  to  l e v y ’ o r  im p o s e  a  
‘c h a rg e ’ a r ise s  fro m  th e  ex p re ss  o r  im p lie d  te rm s  o f  th e  le g is ­
la tio n , in  th e  Colonial Combing c a se  Isa a c s  J  ex p re sse d  th e  
p r in c ip le  in  Wilts a s  b e in g  th a t th e  im p o s itio n  o f  th e  b u rd e n  o f  
‘ta x a t io n ’ m u s t b e  a p p a re n t  fro m  th e  le g is la tio n  (a t  4 6 2 -4 ) . 
T h e  d is tin c tio n  is  n o t w ith o u t s ig n ific a n c e . T h e  p ro sc rip tio n  
o n  th e  im p o s i t i o n  o f  a  ‘c h a r g e ’ w i th o u t  P a r l i a m e n t a r y  
a p p ro v a l m a y  b e  w id e r  th a n  th e  p ro sc r ip tio n  o n  th e  im p o s itio n  
o f  a  tax . In  Air Caledonie International v Commonwealth 
(1 9 8 8 ) 165 C L R  4 6 2 , th e  H ig h  C o u r t re c o g n ise d  th a t in  c e r ­
ta in  ca se s  a  c h a rg e  m a y  n o t a m o u n t to  a  tax . T h e  e x a m p le  th e  
c o u r t  g a v e  w a s  d ie  im p o s itio n  o f  a  c h a rg e  fo r  th e  ac q u is itio n  
o r  u se  o f  p ro p e r ty  w h ic h  w a s  u n lik e ly  to  b e  p ro p e r ly  c a te ­
g o r is e d  a s  a  tax  n o tw ith s ta n d in g  th a t  i t  o th e rw is e  ex h ib ite d  
th e  a ttr ib u te s  o f  a  tax .

In  McCarthy and Stone (Developments) Limited v London 
Borough Of Richmond Upon Thames th e  a p p lic a n t d ev e lo p e rs  
c h a l l e n g e d  a  d e c is io n  b y  th e  r e s p o n d e n t  l o c a l  p la n n in g  
a u th o rity  to  lev y  a  ch a rg e  on  d e v e lo p e rs  fo r  in q u irie s  re la tin g  
to  sp e c u la tiv e  d e v e lo p m e n t o r  re d e v e lo p m e n t p ro p o sa ls , o n  
th e  g ro u n d  th a t th e  lo ca l a u th o rity  h a d  n o  p o w e r  to  d o  so . T h e  
tria l ju d g e  a t  f irs t in s ta n c e  h e ld  th a t th e  lo ca l au th o rity  h a d  th e  
p o w e r  to  le v y  a  c h a rg e  in  re s p e c t  o f  p re -p la n n in g  m e e tin g s  
a n d  d isc u ss io n s  b y  v ir tu e  o f  s . l l l ( l )  o f  th e  Local Government 
Act 1 9 7 2 , a n d  h e  d is m is s e d  th e  a p p l ic a t io n .  T h e  C o u r t  o f  
A p p e a l d ism isse d  an  ap p e a l b y  th e  d ev e lo p e rs . S ec tio n  111(1) 
o f  th e  Local Government Act 197 2  re a d  as  fo llo w s:

(1) Without prejudice to any powers exercisable apart from this sec­
tion but subject to the provisions of this Act and any other enactment 
passed before or after this Act, a local authority shall have power to 
do any thing (whether or not involving the expenditure, borrowing or 
lending of money or the acquisition or disposal or any property or 
rights) which is calculated to facilitate, or is conducive or incidental 
to, the discharge of any of their functions.

T h e  H o u se  o f  L o rd s  a lso  c ite d  w ith  a p p a re n t a p p ro v a l th e  
o b se rv a tio n s  o f  A tk in  L J  in  Wilts q u o te d  a b o v e , a n d  th e  fo l­
lo w in g  o b se rv a tio n s  o f  S c ru tto n  L J  in  th e  sa m e  case :

It is conceivable that Parliament, which may pass legislation requir­
ing the subject to pay money to the Crown, may also delegate its 
powers o f imposing such payments to the executive, but in my view 
the clearest words should be required before the courts that such 
unusual delegation has taken place. As Wilde CJ said in Gosling v 
Veley 12 QB at p.407: ‘The rule of law that no pecuniary burden can 
be imposed upon the subjects o f this country, by whatever name it 
may be called, whether tax, due, rate or toll, except under clear and 
distinct legal authority, established by those who seek to impose the 
burden, has been so often the subject o f legal decision that it may be 
deemed a legal axiom, and requires no authority to be cited in support 
o f i t /  [[1991] 3 WLR 941 at 944]

T h e  q u o te d  p a s sa g e  m a k e s  i t  c le a r  th a t th e  p ro sc rip tio n  o n  
th e  im p o s itio n  o f  a  p e c u n ia ry  b u rd e n  in  th e  a b se n c e  o f  le g is la ­
tio n  is  n o t re s tr ic te d  to  th e  im p o s itio n  o f  ta x a tio n  b u t ap p lie s  
to  th e  im p o s itio n  o f  a n y  fisca l b u rd e n , h o w e v e r  ex p re ssed . A s 
in  Wilts, th e  H o u se  o f  L o rd s  h e ld  th a t th e  p o w e r  to  im p o se  a  
c h a rg e  m ay  b e  g iv e n  b y  ex p re ss  w o rd s  o r  m a y  a r ise  b y  n ec es­
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s a r y  im p l ic a t io n .  S ig n i f ic a n t ly ,  i t  w e n t  o n  to  s a y  th a t  th e  
w o rd s  ‘b y  n e c e s s a ry  im p l ic a t io n ’ p ro p o s e d  a  v ig o ro u s  te s t  
g o in g  fa r  b e y o n d  th e  p ro p o s itio n  th a t i t  w o u ld  b e  re a so n a b le  
o r  e v e n  c o n d u c iv e  o r  in c id e n ta l to  c h a rg e  fo r  th e  p ro v is io n  o f  
a  se rv ic e .

In  th e  c o u r ts  b e lo w  th e  C o u n c il su c c e ss fu lly  a rg u e d  th a t a  
d is tin c tio n  s h o u ld  b e  d ra w n  b e tw e e n  fu n c tio n s  su c h  a s  p la n ­
n in g , w h ic h  a  c o u n c il  h a s  a  d u ty  to  p ro v id e , w ith  th o se  su ch  
a s  p ro v id in g  a  m u se u m , a  l ib ra ry  o r  a  p u b lic  p a rk , w h ic h  it  
h a s  p o w e r  to  p r o v id e .  A c c o r d in g  to  th i s  d i s t in c t io n ,  th e  
C o u n c i l  c o u ld  n o t  c h a r g e  f o r  th e  p r o v i s io n  o f  a  fu n c t io n  
w h ic h  i t  h a d  a  d u ty  to  p ro v id e , w h e re a s  it  c o u ld  c h a rg e  fo r  a  
fu n c tio n  w h ic h  i t  h a d  m e re ly  a  p o w e r  to  p ro v id e  a t  i ts  d isc re ­
tio n . In  th e  c o u rse  o f  o v e r tu rn in g  th e  d e c is io n  o f  th e  C o u r t  o f  
A p p e a l, th is  d is tin c tio n  w a s  re je c te d  b y  th e  H o u se  o f  L o rd s . 
T h e  d e c is io n  a lso  m a k e s  i t  c le a r  th a t  i t  is  fo r  th e  p e rso n  o r  
b o d y  se e k in g  to  im p o se  th e  c h a rg e  to  sh o w  th a t  it  h a s  th e  r ig h t 
to  d o  so .

T h e  e f f e c t  o f  th e  d e c i s io n  in  McCarthy i s  t h a t  in  th e  
a b se n c e  o f  e x p re ss  s ta tu to ry  a u th o rity  o r  a u th o rity  w h ic h  a r is ­
e s  b y  n e c e ssa ry  im p lic a tio n  fro m  th e  s ta tu te , a  c h a rg e  c a n n o t 
b e  im p o se d  in  re s p e c t  o f  b o th  a  s ta tu to ry  d u ty  o r  p o w er. T h e  
te s t  fo r  d ra w in g  su c h  a n  in fe re n c e  is  a  ‘r ig o u ro u s  te s t g o in g  
fa r  b e y o n d  th e  p ro p o s itio n  th a t  i t  w o u ld  b e  re a so n a b le  o r  ev en  
c o n d u c iv e  o r  in c id e n ta l  to  c h a rg e  fo r  th e  p ro v is io n  o f  a  se r­
v ic e ’. M o re o v e r ,  a n y  m o n e y s  p a id  to  th e  g o v e r n m e n t  o r  a  
s ta tu to ry  a u th o rity  in  th e  a b se n c e  o f  s ta tu to ry  a u th o rity  w o u ld  
b e  re c o v e ra b le  a s  m o n e y s  h a d  a n d  re c e iv e d  to  its  u se .

Leo Tsaknis is a lawyer in the Attorney-General's Department 
in Canberra.
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POLICE SHOOTINGS

Charges laid
Victoria’s DPP has laid charges 
against 11 former and serving police 
officers over the shootings of Graeme 
Jensen and Gary Abdallah. JUDE 
McCULLOCH reports.

T h e  c h a rg in g  o f  e ig h t  s e rv in g  a n d  tw o  fo rm e r p o lic e  o ffi­
c e rs  w ith  m u rd e r  a n d  o n e  o th e r  p o lic e  o ff ic e r  w ith  b e in g  a n  
a c c e sso ry  to  m u rd e r  h a s  c a u se d  a  sen sa tio n . T h e  c h a rg e s  a n d  
th e  p o lic e  o f f ic e r s ’ a p p e a ra n c e  in  th e  S u p re m e  C o u r t  m a d e  
f ro n t  p a g e  h e a d lin e s  in  V ic to r ia ’s  n e w sp a p e rs  th re e  d a y s  in  
s u c c e s s io n  f o l lo w in g  th e  i s s u in g  o f  a  m e d ia  r e l e a s e  b y  
B e r n a r d  B o n g i o m o ,  Q C ,  V i c t o r i a ’s D i r e c t o r  O f  P u b l i c  
P r o s e c u t io n s .  O n  th e  d a y  th e  o f f ic e r s  a p p e a r e d  in  c o u r t ,  
p a sse rs -b y  a t  th e  S u p re m e  C o u r t  w e re  in  d a n g e r  o f  b e in g  ru n  
d o w n  b y  h o r d e s  o f  c a m e r a  c r e w s  w h o  s ta m p e d e d  u p  a n d  
d o w n  th e  s tre e ts  b o rd e r in g  th e  c o u r t  try in g  to  a n tic ip a te  th e

a rr iv a l o f  th e  ch a rg e d  o ff ic e rs . W h e n  th e  c o u r t  d o o rs  o p en e d  
a t  1 0 .3 0  a .m ., m e m b e rs  o f  th e  le g a l p ro fe s s io n , fr ie n d s  a n d  
fa m ily  o f  th e  m e n  sh o t b y  p o lic e , p o lic e  o ff ic e rs , th e  m e d ia  
a n d  th e  p u b l ic  c o m p e te d  fo r  se a ts . D o z e n s  o f  p e o p le  w e re  
lo c k e d  o u t  a s  th e  p u b lic  g a lle ry  f i l le d  to  o v e rf lo w in g . A s  in  
th e  C h a m b e rla in  in q u e s t la c k  o f  s p a c e  m e a n t th a t th e  m e d ia  
sa t  in  th e  sea ts  u su a lly  re se rv e d  fo r  a  ju ry . Jo h n  W in n ek e , Q C , 
w h o  a c te d  fo r  L in d y  C h a m b e rla in , h a s  b e e n  re ta in e d  b y  th e  
C ro w n  to  p ro se c u te  th e  A b d a lla h  ca se . In  a  m a n n e r  s im ila r  to  
th e  L in d y  C h a m b e r la in  a n d  T im  A n d e rso n  c a se s , th e  p o lic e  
s h o o tin g s  a n d  th e  c h a rg in g  o f  th e  o f f ic e rs  h a v e  p ro v o k e d  a  
g r e a t  d e a l  o f  p u b l ic  d is c u s s io n  a n d  l ik e  th e  A n d e rs o n  a n d  
C h a m b e rla in  c a se s  th e  c h a rg in g  a n d  tr ia l o f  th e  o ff ice rs  w ill 
g o  d o w n  in  le g a l h is to ry . I t  is  lik e ly  th a t,  in  th e  w a k e  o f  th e  
tr ia l, b o o k s  w ill b e  p u b lish e d  a n d  film s  p ro d u c e d .

U n lik e  th e  C h a m b e r la in  a n d  A n d e rs o n  c a s e s ,  w h e re  th e  
m e d ia  h a d  a  f i e ld  d a y  s p e c u la t in g  a b o u t  th e  g u i l t  o f  th e  
a c c u s e d  b e f o r e  th e i r  t r ia l s ,  i t  h a s  b e e n  m a d e  c le a r  b y  th e  
D ire c to r  o f  P u b lic  P ro s e c u tio n s  th a t  a n y  b re a c h  o f  th e  sub 
judice ru le  th a t p ro h ib its  a n y  c o m m e n t o r  p u b lic a tio n  th a t has 
a  te n d e n c y  to  p re ju d ic e  th e  fa ir  tr ia l o f  th e  a c c u s e d  w ill b e  
p ro s e c u te d . T h e  m e d ia  re le a s e  th a t  a n n o u n c e d  th e  c h a rg e s  
a ls o  w a rn e d  m e d ia  o u tle ts  a b o u t  c o n te m p t p ro se c u tio n s  fo r  
a n y  b re a c h  o f  th e  ru le . A  fo llo w -u p  m e d ia  re le a se  a  few  d a y s  
la te r  d ire c te d  a ll m e d ia  o u tle ts  to  k e e p  c o p ie s  o f  a ll co v e rag e  
o f  th e  ch a rg e s  a n d  re la te d  m a tte rs . T h e  V ic to rian  D ire c to r o f  
P u b lic  P ro se c u tio n s  h a s  a  re p u ta tio n  fo r  b e in g  v ig ila n t in  re la ­
tio n  to  sub judice a n d  c u rre n tly  h a s  f iv e  c o n te m p t p ro c eed in g s  
p e n d in g  in  re la tio n  to  b re a c h  o f  th e  sub judice t id e  in  o th e r 
m atte rs .

G ra e m e  J e n se n  w a s  sh o t a n d  k ille d  b y  th e  A rm e d  R o b b e ry  
S q u a d  a t  a  N a rre  W arren  sh o p p in g  c e n tre  o n  11 O c to b e r  1988. 
J e n s e n  h a d  tra v e lle d  to  th e  sh o p p in g  c e n tr e  to  b u y  a  sp a rk  
p lu g  fo r  a  la w n  m o w er. A t th e  sh o p p in g  c e n tre  e ig h t A rm e d  
R o b b e r y  S q u a d  m e m b e r s  c o n f r o n t e d  J e n s e n  w h o  th e y  
c la im e d  th e y  w a n te d  to  q u e s tio n  o v e r  a n  a rm e d  ro b b e ry  a n d  
m u rd e r . T h e  c o ro n e r  h e a rd  th a t tw o  m e m b e rs  o f  th e  A rm e d  
R o b b e ry  S q u a d  s h o t  a t  J e n se n  sev e n  tim e s  a n d  th a t h e  w a s  h it 
th re e  tim e s  a n d  d ie d  o f  a  b u lle t  w o u n d  to  th e  b a c k  o f  th e  h ead . 
T h e  A rm e d  R o b b e r y  S q u a d  m e m b e r s  c la im  to  h a v e  s h o t  
G ra e m e  J e n s e n  in  s e l f -d e fe n c e  a f te r  h e  p ro d u c e d  a  f ire a rm  
a n d  p o in te d  i t  a t  th em . A ll e ig h t  p o lic e  o ff ic e rs  a t  th e  sc e n e  o f  
th e  sh o o tin g  h a v e  b ee n  c h a rg e d  w ith  m u rd er. F iv e  o f  th e  o ffi­
c e rs  h a v e  a lso  b e e n  c h a rg e d  w ith  im p e d in g  th e  in v estig a tio n  
in to  J e n s e n ’s  d ea th . In  a d d itio n , th e  H o m ic id e  S q u ad  d e tec tiv e  
w h o s e  r e s p o n s ib i l i ty  i t  w a s  to  in v e s t ig a te  th e  s h o o tin g  h as  
b e e n  c h a rg e d  w ith  b e in g  a n  a c c e s s o ry  a f te r  th e  fa c t  to  th e  
m u rd e r  fo r  a lle g e d ly  c o n d u c tin g  th e  in v e s tig a tio n  in  su c h  a  
w a y  a s  to  im p e d e  th e  p u n ish m e n t o f  th o se  re sp o n sib le .

T h ir te e n  h o u rs  a f te r  G ra e m e  J e n s e n ’s  fa ta l  sh o o tin g , tw o  
V ic to rian  p o lic e  o ff ic e rs  w e re  sh o t a n d  k il le d  a t  W a lsh  S tree t, 
S o u th  Y arra. F o u r  a s so c ia te s  o f  G ra e m e  Je n se n  w e re  e v e n tu ­
a l ly  c h a r g e d  w i th  th e  m u r d e r s  b u t  f o u n d  n o t  g u i l ty  b y  a  
S u p re m e  C o u rt ju ry .

G a ry  A b d a lla h  w a s  sh o t a n d  fa ta lly  w o u n d e d  a t  h is  C arlto n  
f la t  b y  C ity  W e s t D e te c t iv e  C lif fo rd  L o c k w o o d  o n  9  A p ril 
1 9 8 9 .  A l s o  p r e s e n t  a t  t h e  s c e n e  o f  t h e  s h o o t i n g  w a s  
L o c k w o o d ’s p a r tn e r, D e rm o t A v o n . B o th  o ff ic e rs  h av e  b ee n  
c h a rg e d  w ith  m u rd e r . T h e  c o ro n e r  h e a rd  th a t  A b d a lla h  w a s  
sh o t a t  sev en  tim e s  a n d  h it  b y  u p  to  s ix  b u lle ts . P o lic e  c la im  to  
h a v e  sh o t A b d a lla h  a f te r  h e  a lle g e d ly  p ro d u c e d  a n  im ita tio n
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