
‘SIT DOWN GIRLIE’
Legal issues from a feminist perspective

‘SIT  DOW N BOONG, 
SIT  DOW N POOF A N D  
SIT DOW N ID IOT!’
■  O n e  o f  Girlie's le a rn e d  re a d e r s  h a s  
s u g g e s t e d  t h a t  t h e  Alternative Law  
Journal sh o u ld  in c lu d e  a  n e w  c o lu m n , 
‘S i t  d o w n  b o o n g ,  s i t  d o w n  p o o f ,  s i t  
d o w n  id io t’ o n  th e  g ro u n d s  th a t  re v e a l
in g  s te re o ty p e s  is  a  g o o d  w a y  to  c u re  
th em . I t  is  a  sad  in d ic tm e n t o f  o u r  so c i
e ty  th a t  th e re  is  n o  sh o rta g e  o f  m a te r ia l  
—  e v e n  sa d d e r w h e n  i t  c o m e s  fro m  th e  
ju d ic ia r y .  C o n s id e r ,  f o r  e x a m p le ,  th e  
p la y f u l  l i t t l e  m o n o c u l tu r a l i s t  q u ip  o f  
F u lla g a r  J  in  th e  a s  y e t  u n re p o rte d  c a se  
o f  M orlend Finance Corporation  v 
W estendorp , S u p r e m e  C o u r t  o f  
V ic to ria , 17 D e c e m b e r  1992:

It is I  think no t too m uch to say that the 
r a p id  d is s e m in a t io n  o f  k n o w le d g e  
am ongst borrow ers and their advisers o f 
the reasoning o f the H igh C ourt in  The  
C o m m erc ia l B a n k  o f  A u s tra lia  L td  v 
A m adio  (1983) 151 C LR  447 has been  
fo llow ed  in  th is S tate by  the g iv ing  in 
m any cases o f  evidence before the credit 
trib u n a ls and  the co u rts  o f  law  w hich  
alleges represen tations, usua lly  to p e r
sons o f  fo re ign  extraction , w h ich  have 
o v e r n in e  y ea rs  m o v ed  p ro g re s s iv e ly  
from  the  m ild ly  surprising  th rough  the 
quite extraordinary to the utterly fantas
tic.

■  In  s im ila r  v e in , M r  Ju s tic e  B o lle n  o f  
A d e la id e  c a u s e d  a  p u b l ic  f u r o re  w ith  
h is  n o w  in fa m o u s  r e m a rk s  c o n d o n in g  
‘ro u g h e r  th an  u su a l h a n d lin g ’ o f  w iv e s  
w h o  d o  n o t  a g re e  to  sex . D a v id  Jo h n s  
w a s  a c q u itte d  o f  f iv e  c h a rg e s  o f  ra p in g  
h is  w ife  a n d  o n e  c h a rg e  o f  a t te m p te d  
ra p e . H e  p le a d e d  g u ilty  to  a  c h a rg e  o f  
o c c a s i o n i n g  a c t u a l  b o d i l y  h a r m ,  a  
c h a rg e  d e sc r ib e d  b y  th e  ju d g e  a s  b e in g  
‘o f  n o t  m u c h  s ig n if ic a n c e ’. T h e  S o u th  
A u s t r a l i a n  D P P  h a s  l a u n c h e d  a  F u l l  
C o u r t  a p p e a l o n  th e  is s u e  o f  th e  ju d g e ’s 
s u m m in g  u p  to  th e  ju r y  w h ic h  in c lu d e d  
a  s to ry  a b o u t a  w o m a n  w h o  m a d e  fa lse  
a lle g a tio n s  o f  ra p e  o n  a  tra in . T h e  F u ll 
C o u r t  w ill c o n s id e r  i f  th e  ju d g e  w a s  in  
e r ro r  to  w a rn  th e  ju r y  o f  f a ls e  a l le g a 
t i o n s  in  t h e  e x a m p l e  h e  u s e d  a n d  
w h e th e r  h e  e r re d  in  u s in g  th e  te rm s  h e  
d id  to  d ire c t  th e  ju ry  in  re la tio n  to  c o n 
se n t a n d  p e rsu a s io n . W o u ld  th e  la w  b e  
a s  s y m p a th e tic  to  a  w ife  w h o  n u d g e d  
t h e  o l d  c o d s  t o o  h a r d  in  a  s p o t  o f  
‘ro u g h e r  th a n  u s u a l  h a n d l in g ’ , m u s e s  
G irlie ?

■  H o w e v e r , Girlie is  n o th in g  b u t  fa ir  
—  n o t a ll  ju d g e s  a re  o f  th e  ‘S it  d o w n  
m o ro n ’ ilk . C o n s id e r, fo r  e x a m p le , th e  
e n lig h te n e d  a n d  th o ro u g h ly  u p - to -d a te  
re m a rk s  c o n c e rn in g  w o m e n ’s w o rk  b y  
J u s t i c e  M a r y  G a u d r o n ,  o f  t h e  H ig h  
C o u rt, in  Garvan v Fenton, u n re p o rte d , 
2 8  O c to b e r  1992 , p .2 0 :

The valuation o f work is neither an 
exact science no r an exercise that 
proceeds by reference to objective 
and  n o n -c o n tro v e rs ia l  c r ite r ia . 
C erta in ly , th ere  is a deg ree  o f  
controversy as to the true value 
o f w ork that is usually perceived 
as ‘w o m e n ’s w o rk ’, w h e th e r  
that work is done in  the hom e or 
in the paid workforce.

H e r  H o n o u r p ro v id e s  a  r e a d 
in g  l i s t  w h i c h  i n c l u d e s  
J o c e ly n n e  S c u t t ’s Women and 
the Law , G ra y c a r  a n d  M o rg a n ’s 
The Hidden Gender o f  L a w , 
G ra y c a r ’s ‘C o m p e n sa tio n  fo r  lo ss  
o f  c a p a c i ty  to  w o rk  in  th e  h o m e ’
( 1 0  Syd.LR  5 2 8 ) ,  a n d  W a r i n g ’s 
Counting for Nothing: What Men Value 
and What Women are Worth, 1988.

■  A l l  p o w e r  to  m a g i s t r a t e ,  P a t  
O ’S h a n e , w h o se  d e c is io n  in  th e  B e rle i  
F iv e  c a se  ra is e d  m o re  th a n  a  fe w  e y e 
b ro w s . F iv e  w o m e n  h a d  b e e n  c h a rg e d  
w i t h  m a l i c i o u s  d a m a g e  w h e n  t h e y  
c h a n g e d  th e  w o rd in g  o n  a  s e x is t u n d e r
w e a r  a d v e r t i s e m e n t .  A  b i l l b o a r d  
s h o w e d  a  w o m a n  in  u n d e rw e a r  b e in g  
s a w n  in  h a l f  b y  a  m a le  m a g ic ia n  a n d  
ca rrr ie d  th e  c a p tio n , ‘Y o u ’ll a lw a y s  fee l 
g o o d  in  B e r le i’. T h e  w o m e n  h a d  a d d e d  
th e  w o rd s  ‘E v e n  i f  y o u ’r e  m u t i la te d ’. 
M a g i s t r a t e  O ’S h a n e ,  w h o  f o u n d  th e  
ch a rg e s  p ro v e n  b u t  d id  n o t  re c o rd  c o n 
v ic t io n s ,  s a id  th e  re a l  c r im e  h a d  b e e n  
c o m m itte d  b y  th e  a d v e rtise rs  w h o  u se d  
im a g e s  o f  v io le n c e  a g a in s t  w o m e n  to  
se ll th e ir  p ro d u c ts . In  a  ra d io  in te rv ie w  
f o l lo w in g  th e  c a s e ,  sh e  to ld  a n  i n te r 
v iew er: ‘I t  see m s to  m e  th a t th e  c o n c e p t 
o f  j u s t ic e  is  a  m u c h  b r o a d e r  c o n c e p t  
th a n  th e  is su e  o f  le g a lity  a n d  I re m in d  
m y s e l f  o f  th a t  e v e ry  d a y ’. S o  s h o u ld  
w e ,  a n d  l e t  f e m i n i s t s  c o n g r a t u l a t e  
M a g is tra te  O ’S h an e . A fte r  a ll th e  ‘s tr i
d e n t  a n d  s h r i l l ’ v o ic e s  o f  th e  c o n se rv a 
tiv e  fo rc e s  w h o  c a m e  d o w n  o n  h e r  w ith  
a  v e n g e a n c e  f o l lo w in g  th e  d e c is io n  
sh o u ld  n o t  b e  th e  o n ly  o n e s  to  b e  h ea rd .

W AITING  FOR THE 
CHANGE
■  W h e n  t h e  d a r k  a g e s  e n d  a n d  th e  
c o u r tro o m  b e n c h e s  b e a r  th e  im p rin t o f  
m o r e  r e p r e s e n t a t i v e  b o t t o m s  w h a t  
c h a n g e s  c a n  b e  e x p e c te d ?  M r  J u s t ic e

M ic h a e l  K ir b y ,  in  a n  e r u d i t e  a n d  
e n t e r t a i n i n g  p i e c e  o n  th e  

C o n fe re n c e  o f  W o m e n  Ju d g e s  in  
th e  Australian Law Journal, vol. 
6 6 ,  D e c e m b e r  1 9 9 2 ,  p p .7 8 2 -  
7 8 3 ,  r e m in d s  u s  th a t  in  1 2 5 3  
th e re  w a s  g re a t a la rm  a n d  c o n 
s te rn a tio n  w h e n  Q u e e n  E le a n o r 
w a s  a p p o i n t e d  a s  L o r d  
C h a n c e l l o r  a n d  t h e  L a d y  
K e e p e r  o f  th e  G re a t  S ea l. T h is  
o c c u rre d  w h e n  K in g  H e n ry  III 
g a llo p e d  o f f  to  jo in  h is  b o y s  in 
G a s c o n y  to  q u e l l  a  b i t  o f  a  

p u n c h  u p .  H e r  M a j e s t y  w a s  
p re g n a n t a t  th e  t im e  b u t  in  sp ite  

o f  t h e  ‘a c c o u c h e m e n t  o f  th e  
j u d g e ’ a n d  co m p le te ly  ig n o rin g  the  

p ro s p e c t  o f  p la c id ity  sh e  p re s id e d  in 
c o u r t  w h e re  h e r  ‘a rb itra ry ’ p ro c eed in g s  
saw  P a rlia m e n t re sp o n d in g  ‘in  th e  u su a l 
m a n n e r ’ b y  re fu s in g  supp ly .

A d m itte d ly , th is  w a s  a  le ss  th an  a u s 
p i c io u s  b e g in n in g  a n d  K i r b y  J  c o n 
c lu d es: ‘I t  c a n n o t re a lly  b e  sa id  th a t th is  
r a th e r  u n f o r tu n a te  b e g in n in g  f o r  th e  
p la c e  o f  w o m e n  o n  th e  b e n c h  in  o u r  
le g a l tra d itio n  e x p la in s  th e  g re a t d e lay  
in  ap p o in tm e n ts  w h ic h  e n s u e d ’.

■  A t  t h e  t h i r d  A u s t r a l i a n  L a w  a n d  
L ite ra tu re  C o n fe re n c e  in  S y d n e y  in  Ju ly  
1 9 9 2 , a  fo ru m  a tte n d e d  b y  J u s tic e  M ary  
G a u d r o n  o f  t h e  H ig h  C o u r t ,  J u s t ic e  
J a n e  M a th e w s  o f  th e  S u p re m e  C o u rt o f  
N e w  S o u th  W a le s  a s  w e l l  a s  o t h e r  
w o m e n  ju d g e s ,  i t  w a s  c o n c lu d e d  th a t  
w h i l e  t h e r e  h a v e  b e e n  s i g n i f i c a n t  
im p r o v e m e n ts  th e  d o m in a n t  f o r c e  o f  
th e  l e g a l  w o r ld  in  A u s t r a l i a  r e m a in s  
r e s o lu te ly  A n g lo -S a x o n  m a le  (s e e  6 6  
ALJ 7 8 2 ). P e rh a p s  w e  n e e d  a  n ew  c o l
u m n  e n tit le d  ‘S it D o w n  B o y ie ’?

■  S ee  a lso  th e  a n a ly s is  o f  S a n d ra  D a y  
O ’C o n n o r ’s d e c is io n s  a n d  ‘th e  p o w e r  
o f  m a te r n a l  le g a l  t h in k in g ’ b y  S u sa n  
B e h u n ia k - L o n g  ( S u m m e r  1 9 9 2  The 
Political Review). S h e  c o n c lu d e s  th a t 
O ’C o n n o r  h a s  d e v e lo p e d  h e r  v e ry  o w n , 
u n iq u e  f e m in in e ,  a s  o p p o s e d  to  fe m i
n is t, ju r isp ru d e n c e . T h e  a r tic le  in c lu d es
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a n  in te re s t in g  c r i t iq u e  o f  th e  e x p e c ta 
tio n s  th a t w e re  h e ld  c o n c e rn in g  th e  c o n 
t r ib u t io n  w h ic h  O ’C o n n o r  w a s ,  a s  a  
fe m a le , e x p e c te d  to  m a k e . M e a n w h ile  
Ju s tic e  D a y  O ’C o n n o r  h a s  b e e n  n a m e d  
‘J u d g e  o f  th e  Y e a r ’ b y  th e  National 
Law Journal fo r  e s ta b lish in g  a  c o h e s iv e  
c o n se rv a tiv e  b lo c  o n  th e  U n ite d  S ta te s  
S u p re m e  C o u rt.

■  C o u r t r o o m  h u m o u r  h a s  c e r t a i n l y  
b e g u n  to  d e v e lo p  a  d iffe re n t e m p h as is . 
In  a  V ic to r ia n  c o u n t r y  M a g i s t r a t e s ’ 
C o u rt ju s t  th e  o th e r  d a y  a n  e m b a rra sse d  
p ra c titio n e r  k e p t  g e s tu r in g  to w a rd s  h is  
lo b e s  in  a  d e sp e ra te  a tte m p t to  s to p  h is  
c l i e n t  a d d r e s s in g  th e  B e n c h  a s  ‘S i r ’ . 
T h e  c l i e n t ,  h i s  a t t e n t i o n  o t h e r w i s e  
e n g a g e d , h a d  f a i le d  to  n o tic e  th e  e a r 
r in g s  a d o rn in g  m a g is tra te  J e n n y  C o a te . 
In  a  la s t-d itc h  a lm o s t d e sp a ir in g  a tte m p t 
to  re m e d y  th e  s itu a tio n  th e  p ra c titio n e r , 
in  an  a ll to o  a u d ib le  w h isp e r , h is se d  a t  
h is  c lie n t ‘S to p  c a ll in g  h e r  sir! ’

■  W o m en  in  c o u r t  m a y  w ish  to  c o n s id 
e r  a d o p tin g  th e  r ip o s te  u se d  b y  D e ird re  
O ’C o n n o r, J u d g e  o f  th e  F e d e ra l C o u rt, 
P re s id e n t o f  th e  A d m in is tra tiv e  A p p e a ls  
T r ib u n a l. O n  th e  o c c a s io n  o f  h e r  f i r s t  
c o u r t  a p p e a r a n c e  a s  a  b a r r i s t e r ,  th e  
o p p o s in g  b a r r i s t e r  s a id  ‘E x c u s e  m e  
s w e e th e a r t ’ to  w h ic h  H e r  H o n o u r ,  a s  
s h e  n o w  is ,  c o ld ly  r e s p o n d e d ,  ‘D o  I 
k n o w  y o u ? ’ w h e r e u p o n  th e  b a r r i s te r  
b lin k e d  a n d  s h u t  u p . T h is  e a r ly  tra in in g  
la id  th e  f o u n d a tio n s  f o r  th e  c a lm  a n d  
c o l l e c te d  m a n n e r  in  w h ic h  th e  g o o d  
j u d g e  n o w  a p p r o a c h e s  h e r  w o r k .  
R e c e n t ly  a n  u n s o p h i s t i c a t e d  w i tn e s s  
a d d r e s s e d  th e  B e n c h  a s  ‘E x c u s e  m e  
lo v e ’. F o llo w in g  so m e  p ro m p tin g  fro m  
h e r  t r u s t y  b a r r i s t e r ,  t h e  w i t n e s s  
a p p e a re d  o n  th e  fo llo w in g  d a y  b o w in g  
o b s e q u io u s ly  a n d  c o n tin u a lly  a d d re s s 
in g  t h e  j u d g e  a s  ‘ Y o u r  H o n o u r ’ . 
H o w e v e r , a t  o n e  s ta g e  o f  th e  p ro c e e d 
in g s  sh e  [th e  w itn e ss ]  b lu r te d  o u t  ‘O h  
sh it, I  ju s t  c o m m itte d  p e r ju ry ’. O h  w e ll, 
y o u  c a n ’t  g e t  i t  a l l  r ig h t  f irs t  go .

PREGNANCY A N D  
DRUGS
R o r ie  S h e r m a n  o f  th e  National Law 
Journal (2 .1 1 .9 2 ) re p o rts  th a t e ffo rts  to  
p ro se c u te  p re g n a n t  a d d ic te d  w o m e n  on  
c h a r g e s  o f  c h i l d  a b u s e  h a v e  la r g e ly  
b e e n  in e ffe c tiv e  b u t  a tte m p ts  s till c o n 
t i n u e .  I n  O c t o b e r ,  t h e  C a l i f o r n i a n  
A t t o r n e y - G e n e r a l  p u r s u e d  m u r d e r  
c h a rg e s  a g a in s t  a  w o m a n  sa id  to  h a v e  
in g e s te d  c o c a in e  in  th e  n in th  m o n th  o f  
h e r  p re g n a n c y  a n d  w h o  b o re  a  s tillb o rn  
c h ild . In c re a s in g ly  w o m e n ’s a d v o c a c y
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g ro u p s  a re  n o t o n ly  f ig h tin g  su ch  p ro s e 
c u tio n s , th e y  a re  a lso  u s in g  lo c a l law s  
to  fo rc e  d ire c to rs  o f  d ru g  a n d  a lc o h o l  
p ro g ra m s  to  p ro v id e  so m e  a s s is ta n c e  to  
th e se  w o m e n . In  P h ila d e lp h ia , C a ro l E . 
T ra cey  o f  th e  W o m e n ’s L a w  P ro je c t h a s  
a s k e d  th e  lo c a l  h u m a n  r ig h ts  b o d y  to  
in v e s tig a te  h e r c la im  th a t  15 o f  th e  lo c a l 
p ro g ra m s  h a v e  re fu s e d  to  a d m it  p re g 
n a n t w o m e n  a lto g e th e r  a n d  a n o th e r  s ix  
im p o s e  u n r e a s o n a b le  r e s t r i c t io n s  o n  
th e ir  a d m iss io n . T w o  N e w  Y ork  h o sp i
ta ls  a r e  a ls o  re fu s in g  to  tre a t p re g n a n t  
w o m e n  o n  th e  g ro u n d s  th a t th e y  d o  n o t 
h a v e  o b s te tr ic  u n its  a n d  ca n n o t p ro p e rly  
c a r e  f o r  p r e g n a n t  d r u g  u s e r s .  T h e  
c o u n te r  c la im  is  th a t  th e  h o s p ita ls  a re  
a s k e d  to  p r o v i d e  t r e a t m e n t  f o r  th e  
ad d ic tio n , n o t fo r  th e  p re g n an cy . In  th e  
c a s e  o f  Elaine W  v Joint D iseases 
North General Hospital Inc. 180 A D  2 d  
5 2 5  (F e b ru a ry  1 9 9 2 ), th e  h o sp ita l w o n  
b u t  th e  A C L U  W o m e n ’s P r o j e c t  h a s  
a s k e d  fo r  le a v e  to  a p p e a l .  M s  T ra c e y  
say s  th a t m a n y  se rv ic e  p ro v id e rs  o v e r
e s tim a te  th e  p ro b le m s  w h ic h  p re g n a n c y  
c a n  c a u s e  a n d  a r e  f r ig h te n e d  o f  la w  
su its . T h e  U S  N a tio n a l In s titu te  o f  D ru g  
A b u se  re p o rte d  in  199 0  th a t  an  e s tim a t
e d  s ix  m illio n  w o m e n  o f  c h ild  b e a r in g  
ag e  a b u se  d ru g s  a n d  a lco h o l.

(S e e  a lso  C a llu y , J o , ‘D ru g  u se  a n d  
p re g n a n c y ’ (1 9 9 2 )  Connexions 14 fo r  
an  an a ly s is  o f  N e w  S o u th  W ales  h ea lth  
se rv ic e s  fo r  p re g n a n t d ru g  u se rs  w h ich  
lo o k s  a t  m e d ic a l  p r o to c o ls  a n d  t r e a t 
m e n t  fo r  u s e r s  o f  h e ro in ,  m e th a d o n e , 
a lco h o l, e tc . a n d  e x a m in e s  th e  a ttitu d e s  
o f  h e a lth  p ro v id e rs .)

PREGNANCY A N D  
BUSES
O n  2 4  D e c e m b e r  1 9 9 2 ,  th e  W e s t  
A u s tra lia n  E q u a l O p p o rtu n ity  T r ib u n a l 
a w a rd e d  $ 2 8  6 0 0  to  a  b u s  d r iv e r  w h o  
h a d  b e e n  d isc r im in a te d  a g a in s t b e c a u se  
o f  h e r  p r e g n a n c y .  T h e  d r i v e r  w a s  
e m p l o y e d  b y  t h e  s t a t e - o w n e d  
T ra n sp e rth  b u s  se rv ic e  a n d  w as  to ld  b y  
a  d o c to r  e x a m in in g  h e r  o n  b e h a lf  o f  h e r 
e m p lo y e r , ‘W h e n  y o u  h a v e  th e  b u b b y  
a n d  lo se  w e ig h t, y o u  c o m e  b a c k  a n d  see  
m e ’ . T h e  T r i b u n a l  f o u n d  t h a t  t h e  
w o m a n ’s p re g n a n c y  w a s  p ro b a b ly  th e  
m a jo r  fa c to r  in  th e  d o c to r ’s a s se ssm e n t 
o f  h e r  b e in g  u n fit to  w o rk  as  a  d river.

D ISCR IM INATIO N  AT 
THE BAR
A  re p o r t  p u b lish e d  b y  th e  E n g lish  B a r  
C o u n c i l  a n d  th e  L o r d  C h a n c e l l o r ’s

I E ’

D e p a rtm e n t h a s  e s ta b lish e d  w h a t m an y  
w o m e n  h a v e  k n o w n  fo r  y ea rs . I t  g iv es 
d e t a i l e d  a n d  s u b s t a n t i a l  e v id e n c e  o f  
u n e q u a l  t r e a tm e n t  b e tw e e n  th e  s e x e s  
w i th in  th e  la w  p r o f e s s io n .  I t  r e v e a ls  
h o w  d i s c r i m i n a t i o n  a g a in s t  w o m e n  
ea rly  in  th e ir  c a re e rs  la te r  d isad v an ta g es  
th em  in  b e c o m in g  Q C s  o r  ju d g e s . In  th e  
U K  t h e r e  a r e  7 6 0  Q C s ,  o n ly  4 1  o f  
w h o m  a re  w o m e n . T h e re  a re  n o  w o m en  
L o r d s  o f  A p p e a l  in  O r d i n a r y ,  o n e  
w o m a n  L o rd  J u s t ic e  o f  A p p e a l  (c o m 
p a re d  w ith  2 6  m e n ) , th re e  H ig h  C o u rt 
ju d g e s  (8 0  m e n ) a n d  19 c irc u it  ju d g e s  
(4 0 2  m e n ) .  T h e r e  is  e v id e n c e  o f  d is 
c r im in a tio n  b a s e d  o n  c h ild  b e a r in g  in  
th e  a re a s  o f  r e c ru i tm e n t  a n d  s e le c tio n  
p ro c e d u re s , c h o ic e s  o f  w o rk  sp ec ia lisa 
tio n  a n d  ea rn in g s . H ila ry  H e ilb ro n , Q C , 
is  V ic e  C h a ir  o f  th e  B a r  C o u n c i l  a n d  
sh e  s a y s  th a t  s o m e  p ro g r e s s  is  a t  la s t  
b e in g  m a d e . W o m e n  h a v e  p ra c tise d  a t 
th e  E n g lis h  B a r  s in c e  192 2  a n d  in  th e  
l a s t  12  m o n th s  th e  B a r  h a s  c o m m is 
s i o n e d  th e  r e p o r t ,  a p p o i n t e d  e q u a l  
o p p o r tu n ity  o f f ic e rs ,  e s ta b lis h e d  a  sex  
d i s c r i m i n a t i o n  o f f i c e ,  i n t r o d u c e d  a  
m a t e r n a l  p o l i c y  a n d  a p p e a r s  to  b e  
s h o w in g  r e a l  p u r p o s e  in  ta c k l in g  th e  
p ro b le m .

GIRLIE’S M AN  OF THE 
MONTH
T h is  m o n th ’s p re s t ig io u s  G ir l ie  a w a rd  
g o e s  to  D a v id  W e isb ro t fo r  h is  an a ly s is  
o f  th e  B e rle i F iv e  c a se  in  th e  Australian 
2 2  J a n u a ry  1993 . W e isb ro t w rites:

T he process and techniques o f  judging 
have no t changed significantly over time. 
H o w e v e r , th e  c o m p o s it io n  o f  th e  
A ustralian judiciary  is changing and will 
con tinue to do  so, and the m ores, a tti
tudes and sensibilities o f Australian soci
e ty  a re  c h a n g in g  a n d  th is  sh o u ld  be  
recognised by the courts.

Judging from  the recent cases, we have 
alm ost reached the stage where it is both 
‘com m on sense* and ‘the law ’ to recog
n ise  th a t the  th rea t o r u se  o f  v io lence  
against w om en to procure  ‘consen t’ to 
sexual relations is criminal, and the casu
al use o f violent im ages to sell products 
is, at the very least, horribly inappropri
ate.
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