en ventre sa frigidaire

Zygotes as children

David Clark The courts have typically two responses to new technology. They may
either absorb the new technology within existing legal categories
which may have to be manipulated to accommodate it; or they may
decide that the policy issues raised are so controversial or difficult that
the matter is best left to the legislature to make new statutes. Both

: responses have been common in the past 15 years as various Australian
Ina worldﬁ rst a Tasmanian jurisdictions have wrestled with the legal problems posed by the new
C ourt haS held that a Zygote medical technologies, especially the innovations in artificial concep-

tion.

may lnhent under lnteStacy The first response was exhibited recently by a judge in Tasmania

leg islation. who was asked by the Public Trustee whether, for the purposes of an
intestate estate, the word ‘children’ in the legislation? included two
zygotes: one at a two-cell stage of differentiation the other at a four-cell
stage left by the deceased father (Estate of K A,16/1996, 22 April 1996,
Tas. Supreme Court, Slicer J). The case arose because the Public
Trustee applied to the court for a determination of the issue since it was
the responsibility of his office to deal with the estates of people who
die without leaving a will. Two precise questions were posed to the
court:

M'LUD, MY CUENT,
Hele, cLAmS ™AT
THE AMOUNT HE HAS
BeeN LePT IS
MicRoScoPic ...

e were the embryos,’ as they were called, actually living at the date
of decease? and

¢ do they become children on being born alive?

The father and mother had, in fact, entered the in vitro fertilisation
program at Hobart hospital and five embryos were produced, three of
which were implanted. This led to the live birth of a son. It had been
the parents’ intention to use the two remaining embryos but the father
died before this could happen.

Were the embryos issue at the time of death?

The answer given to the first question was no, and the judge added that
the same answer would have been given had the embryos been im-
planted in the mother at the time of the death of the father. The judge
arrived at this conclusion by considering the existing law on the status
of ahuman embryo prior to birth. This subject is sometimes considered
by reference to the french expression en ventre sa mere: in the belly of
the mother.

Legal recognition of a child en ventre sa mere in the law of wills
came late to the common law and was, as with many legal contrivances,
based on a fiction. In the 16th century the doctrine did not exist for the
purpose of wills where the testator had left his property to his children.*
At that time this phrase did not refer to children who were ‘on the way’,
s0 to speak but by 1634 first recognition to children en ventre sa mere
was accorded.’ Thereafter, it was not uncommon for the drafters of
wills to avoid doubt in the matter by explicitly stating in the will that
the class ‘children’ included children en ventre sa mere.® If they did
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to grasp here is that it was always necessary for the child en
ventre sa mere at the time of the death of the testator to be
subsequently born alive® and to survive until any age at which
they were to take the property under the terms of the will. The
rule was later extended to recognise the right of children en
ventre sa mere at the time of the death of the testator to
challenge the distribution made under the will under testator
family maintenance legislation.’

The doctrine was always based on a fiction namely that a
child en ventre sa mere is a person in being, not in a literal
sense since the law does not recognise a person until it is born
alive and is outside the body of the mother,'° but in the sense
that the potential existence of the child places it within the
reason or motive of the gift.!! Thus the term ‘children living
at the time of the death of the testator’ came to mean children
procreated.'? The one exception to this construction was if
the terms of the will clearly indicated otherwise in which case
the fiction could not be relied on and a narrower construction
of ‘child’ was adopted.!® This would arise, for example, if the
will referred to the children by name and not to children as a
class. In such a case the courts have held that a child en ventre
sa mere is not one of the named children and cannot take
under the will.!

The problem that faced Slicer J was that there were no
previous cases on the precise point he had to consider nor did
State legislation help.'S Accordingly, the Court proceeded to
examine the en ventre sa mere cases generally. This review
noted that such rights as the unborn may have do not exist
prior to birth, but are conferred at birth when the child is born
alive and has a separate existence from its mother. Thus the
rights of the unborn, especially in an abortion context, do not,
strictly speaking, exist and the courts have denied their
existence.'¢ The principle that a child en ventre sa mere may
take legal action when it is born alive has now been extended
to a great variety of activities. Such a child may bring legal
proceedings for injuries suffered in utero,!” even against its
own mother if she is responsible.!® The rule that a right to sue
only comes into being when the child is born alive is a strict
one and should the child die in utero or be stillborn the day
before it was due no right to sue accrues in such a case.” It
would seem that there are only two ways by which this rule
may be extended:

by the legislature to extend the ambit of relevant legisla-
tion, or

the courts interpret the term child to include viable chil-
dren as has happened in several American States.?

Although the State of Louisiana has allowed a human
embryo at the one-cell stage legal recognition to sue and be
sued, even this law does not extend to allowing it to inherit
until it is actually born.?!

Similarly, criminal injuries sustained while in the womb
may be a crime against the unborn child provided that it is
born alive. This would include manslaughter if the child was
injured before birth, was born and subsequently died.?? On
the other hand, if the child is killed whilst in utero this cannot
be murder, manslaughter or infanticide since this may only
apply to a human who is in being, that is, born alive,? though
in some jurisdictions a separate offence exists to cover such
a contingency.?* Recognition of the unborn has also been
extended to the registration of the stillborn for the purposes
of the births, deaths and marriages legislation.?

At the end of this tour d’horizon, Slicer J concluded that
a foetus is not recognised by the law in a full legal sense, but

that it has rights contingent on being born alive. A child en
ventre sa mere is not a human being and to acquire this status
it must have quitted its mother in a living state. A child so
born is treated as a child in being at an earlier point in time
and is treated as capable of receiving a benefit as if it had
been actually born at that earlier time.?

Interestingly, the issue had arisen previously though it was
not resolved in the manner chosen by Slicer J. In 1981 two
wealthy Americans named Rios went to Melbourne and
entered an in vitro fertilisation program that resulted in three
embryos. After one unsuccessful implantation the other two
were cryopreserved. The couple died in a plane crash in Chile
in 1983 but left no instructions as to what to do with the
embryos. In the end they were implanted in an Australian
woman. Meanwhile, in California a probate court decided
that under the State intestacy law 50% of the deceaseds’
estate went to Mr Rios’s son by a former marriage and 50%
to Mrs Rios’s mother.?’ At the time, legal figures in Australia
had expressed the opinion that any claims by the embryos
against the Rios estate were fanciful.?® It seems that when
considering whether the embryos might inherit under the
California intestacy statute the probate court decided that
only children born or in utero at the time of the parental death
could inherit.?

Do the embryos become children of the
deceased on being born alive?

The answer to this question was yes. Before answering this
question the Court concluded that the embryos in this case
were not living at the death of the intestate father. But in
respect of the question whether once born these embryos
would be cloaked with the fiction and deemed to have been
born at the date of death the court arrived at a clear answer.
The judge held that there should be no difference in principle
between a child en ventre sa mere and a sibling that was at
the time a frozen embryo. Support for this conclusion was
derived from several law reform commission reports that
recommended that children in embryo should be able to
inherit and the Court noted that a New South Wales Law
Reform Commission report® had also recommended that
embryos be accorded the capacity to inherit under a will. It
was but a small incremental step from this line of reasoning
to conclude that the same position should obtain in the case
of an intestate estate.

The Court discounted practical objections such as how
long a period might be involved. After all if the embryos were
stored for a long period of time, though just how long this
may be done is medically unclear, and then implanted in the
widow at say age 60, as happened in one case in Italy, to
which should be added the period of gestation plus 18 years,
this might be decades hence.?! In the meantime the executor
would have to allocate a portion of the estate for the potential
children in case this scenario should eventuate. If it did not,
and this might be known very early if the widow died before
implantation, or the embryos were implanted and no live
birth resulted, or the widow decided not to use them at all,
the other children® would inherit the residue assuming they
survived until age 18 years and such other period that lapsed
until the fate of the embryos was definitively known.

Policy considerations

While these were only obliquely adverted to by the Court it
seems that the judge held that there was no justice in saying
that if there were two children — one born after in vitro

166

ALTERNATIVE LAW JOURNAL



fertilisation but actually born alive before the death of the
father, the other born by the same technique, but neither
implanted at death nor born at the death of the father — only
the former could receive property. The difficulty in these
cases is that the old rule that a person could only rely onrights
if they were born alive might work real injustice. In the
personal injuries cases it has been argued that ‘. . . if the
trauma is severe enough to kill the child, then there will be
no recovery; but if less serious, allowing the child to survive,
there might be recovery. Again, if the fatality was immediate,
the suit could not prevail, but if the death was protracted by
a few hours, even minutes, beyond birth, the claim would
succeed. Practically, it would mean that the graver the harm
the better the chance of immunity.’

In the inheritance cases, a similar argument might be
mounted, that is, if there had been an implant on the day the
father died there would have been a child en ventre sa mere
and the rule in existence since the 17th century would oper-
ate. But if the implantation had been made minutes after his
death that argument could not be relied on. The problem that
the decision in this case opens up is that legal recognition has
now been given, in a qualified manner, to life just after
conception. In this case, one of the zygotes had reached the
stage of two cells, that is, 24-36 hours after fertilisation. It is
hard to imagine that this recognition could be pushed back
any further, though, of course, if medical science is able to
identify with precision the exact time of fertilisation, that is,
when the ovum and sperm mingle to become an undifferen-
tiated zygote, this argument would have to be revised.

The scope of this decision if followed elsewhere may be
greater than it might seem for between 1978, when the first
in vitro fertilised child was born in England, and 1991 16,000
such children had been born world wide.3* Prior to in vitro
fertilisation the en ventre sa mere rule would have embraced
a limited group since the wife or partner would have to be
pregnant at the time of death. Normally in such cases this
would involve only one child en ventre sa mere unless it was
a case of a multiple birth.

A nice question might arise if the intestate father had not
donated the sperm. Would the child in such a case be his child
for the purposes of his estate? Fortunately, other Australian
jurisdictions have dealt with this question in their reproduc-
tive technology statutes which hold that the donor of sperm,
if other than the husband or partner of the birth mother, has
no legal rights or obligations vis a vis the child.3> On the other
hand, the husband or de facto partner of the birth mother may
only have such obligations and rights in the event that he
approved of the in vitro fertilisation. If no such approval was
forthcoming it would seem that resultant children would not
have a father in a legal sense. None of these issues arose in
the Estate of K since the decedent father S was the donor in
this case.*
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selves become meaningless, because they ‘talk past’ the very
kernel of what affirmative action is about; namely, taking
account of the multiple levels of individuals’ situatedness.

Nevertheless, as affirmative action programs falter under
the USA’s Gingrich-led backlash and its ‘relaxed and com-
fortable’ Australian equivalents, the task of developing a
philosophical justification for affirmative action is as urgent
as it has ever been. To succeed, any justification has to be
able, while preserving liberal gains, to take account of the
specificities of lived experience, including bodily difference,
which affirmative action law has begun to recognise.
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