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Butterworths has had some success with ‘commentary’ books, in
which the Australian Law Reports text of a High Court decision is
included with expert commentary.! What makes these books interest-
ing is the individual commentator’s unique approach to the entire
decision.

In The Wik Case: Issues and Implications (edited by Graham
Hiley),? the formula is varied to include ‘commentary’ by several
people, most of them involved in Wik. Unfortunately, the variation has
not worked. The quality of contributions is uneven. The most interest-
ing are by non-lawyers. From a lawyer’s point of view, the book is only
worth buying for the decision itself. Better commentary can be found
in many other places.?

Perhaps the book does not work because most contributors were
involved in the litigation. The phenomenon of the lawyer who loses in
court but continues the argument in a publication is not unusual; nor
is that of the lawyer who doesn’t quite understand why he has won. (I
say ‘he’ because, although five of the record 35 counsel in Wik were
women, only one contributes here.)*

The Introduction, by Graham Hiley (who appeared for the Thayorre
people), illustrates the problem. While other contributions confirm that
the controversy generated by Wik lies mainly in the application of the
Native Title Act 1993 (Cth) to land presently held under pastoral lease,
for Hiley, ‘[t]he main effect of Wik ... relates to land which is no longer
held by a third party, but once was’ (p.2). The former Mitchellton
Pastoral Holding, to which the Thayorre claim relates, is in this
category. But why the application of the decision to this kind of land
is more important than its application to present pastoral lease land is
not explained.

As editor, Hiley contributes five pages. Many other contributions
seem to have been selected rather randomly. Several overlap, some to
the point where it is not clear why a separate contribution was sought.
The perspective of a Cape York solicitor might have been interesting,
but John Bottoms’ contribution on ‘how the Thayorre became involved
and the issues which were specific to their case’ is hard to follow. The
only distinctive angle is a brief discussion of the Waanyi case which
would have been better included in a broader discussion of how Wik
got to Court.

Philip Hunter’s mysteriously titled ‘The Wik Decision: Unneces-
sary Extinguishment’’ is supposedly ‘the most detailed summary of
the whole decision’ (p.1). It is an adequate summary of procedural
aspects of the litigation and most important issues in the case, but it
fails to push the latter.

For example, the fact that some majority judges suggested that
whether or not native title is extinguished could depend on perform-
ance of lease conditions (rather than terms of the lease grant) is
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mentioned (p.15) but not followed up. Yetrightly or wrongly,
this has been a more controversial aspect of the decision.®
Paul Smith picks up the issue later, but other issues remain
unaddressed. Hunter leaves controversial dicta from Toohey
J which suggest a re-evaluation of the notion of extinguish-
ment’ out of his account of ‘Suspension and Revival of
Native Title’ (p.16). In a discussion of provisions of the Land
Acts allowing eviction of trespassers from pastoral leasehold
(p.13), he confuses the majority judges’ conclusions (that
these provisions indicated that a lessee’s possession was
non-exclusive) with a more specific Wik argument (that the
wording of these provisions showed that only the Crown was
entitled to possession of leasehold land). Brennan CJ’s ‘three
methods of extinguishment’ (pp.151-2) and the likely future
of the fiduciary duty argument in the land context after his
Honour’s disparaging remarks about it (pp.160-1) are issues
from the minority judgment which could have been followed
up.

More interesting legal contributions are Greg McIntyre’s
‘How Wik Applies to Western Australia’ and Peter McDer-
mott’s “‘Wik and Doctrine of Tenures: A Synopsis’. The former
takes us through an argument for co-existence of native title
on pastoral leasehold in a state in which ‘the aboriginal
natives’ have, with a short interregnum,? always been entitled
to enter leasehold land for traditional purposes. (This argu-
ment is more convincing than the counter-argument by
Raelene Webb and Kenneth Pettit which follows it.)

Mclntyre refers, in a discussion of the Land Act 1933
(WA), to 1860 Regulations and an 1850 Order in Council
(p-27). These instruments may indicate that ‘the regime under
which [Land Act 1933] leases were granted was established
before the turn of the century’ (see Toohey J Wik Peoples v
Queensland (1996) 187 CLR 1 at 179). But unless they do,
they are irrelevant to the 1933 Act’s construction.’ Indeed,
Toohey J’s preparedness to take such instruments into ac-
count in construing 20th century Crown lands legislation is
one of the weaker aspects of judicial methodology in Wik.
MclIntyre has not really explained this. It is also not clear why
he says that the Mining Act 1978 (WA) excludes the applica-
tion to pastoral leasehold of mining consent and compensa-
tion provisions (p.29). That Act treats pastoral leases as
‘Crown land’, but it extends the ‘farmers’ veto’ to them
(ss.8(1), 20(5)).

Wik and the doctrine of tenure

McDermott’s ‘synopsis’ is a straightforward introduction to
perhaps the most intriguing question after Wik: does it matter
for Australian property law that the judges have developed
property rights independently of tenurial concepts? Wik em-
phasises the statutory nature of the Crown’s power to grant
land in Australia. While that power is referred to in the
language of real property (‘radical title’), there has been no
Crown prerogative to grant land since before colonial self-
government. However, for the Wik minority, the doctrine of
tenure remains relevant to characterising property rights
granted under statute. For them, when the Crown grants a
pastoral lease, it acquires for itself the common law lessor’s
reversionary interest in the land (an interest which excludes
the possibility of co-existing native title). For the majority,
however, ‘the senile impotence of the emasculated tenurial
incidents of modern English Land Law’!® were irrelevant to
the characterisation of rights conferred under distinctly Aus-
tralian legislation. McDermott raises these issues, but has
little scope to analyse them.
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Behind the pastoralists’ panic

Mark Love’s ‘The Farmgate Effect’ explains why ‘farmers’
(mainly pastoralists)!! failed to anticipate Wik. First, they
relied on decisions in which parliament’s use of the language
of common law property rights (‘leases’) was read as indi-
cating an intention to confer similar rights under statute.
Second, pastoralists believed, apparently because they were
led by the nose by the Commonwealth and others when
negotiating the Native Title Act, that Mabo (No. 2) had
determined that their leases extinguished native title.

While no-one could fault pastoralists for the first assump-
tion, 2 it is important to look behind the facade of the second.
Like many unnecessarily rigid ideas about native title, the
‘orthodoxy’ that it was extinguished by pastoral leases was
manufactured in the hot-house environment of political ne-
gotiation and extensively workshopped at conferences. Yet
the possibility of the two rights co-existing was always
manifest in Mabo (No. 2). Indeed, despite what the National
Farmers’ Federation (NFF) has said in 1997, it is doubtful
that it placed its faith in this ‘orthodoxy’ in 1993. During the
Act’s negotiation, the NFF struggled to ensure that provi-
sions ‘validating’ pastoral leases granted between 1975 and
199413 went beyond the likely common law position by
explicitly extinguishing native title (Native Title Act, ss.15
and 229(3)).

This raises an important issue about advocacy in the
native title industry. Should lawyers barrack on a legal out-
come which suits their clients, or should they remain more
objective about the likely state of the law? The ‘10-point
plan’ and the Native Title Amendment Bill 1997 demonstrate
that barracking is a far more effective strategy for ‘oppo-
nents’ of native title. Among other things, the plan will
reward those governments (for example, Queensland) which
stuck their heads in the sand on the co-existence issue,
refusing to comply with the Native Title Act when issuing
mining tenements on pastoral land — despite the fact that
other governments (for example, Western Australia) eventu-
ally saw the Wik writing on the wall and complied.*

Love is honest about why Wik has pastoralists panicked.
It’s not because they are worried about the validity of their
leases. It’s because they are worried about the validity of their
unauthorised activities. Outdated pastoral lease statutes say
little about the detail of rights conferred by leases (p.43).
Under international and environmental pressure, graziers
have diversified into land uses possibly unauthorised by the
pastoral lease. Since the States have encouraged (or turned a
blind eye to) these illegal practices, pastoralists could be
excused for thinking they were legal.

However, what Love and pastoral advocates never really
make clear is that the illegality is not fundamentally attribut-
able to native title. It stems from the principle that the Crown
may only grant, and a pastoralist may only hold, what statute
authorises. It is much easier, however, to blame the problem
on the Native Title Act, which adds to this general rule the
more specific rule that illegal pastoral activities are also
‘impermissible’ (invalid)'S unless native title holders agree
to them (native title holders may make an agreement with
government for any future use of native title land: s.21).
‘Until now,” says Love, ‘there has been little perceived need
to develop the rights granted to leaseholders’ (p.43). But
why? What on earth is going on in State Lands Departments?
How can governments which devote so much attention to
‘opposing’ native title have such an off-hand attitude to their
own tenures?
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Finally, Love’s contribution is made dangerously confus-
ing by his misuse of the word ‘prevail’ in relation to native
title affected by pastoral leases where he really means ‘sur-
vive’ (p.42) or ‘yield’ (p.43). He creates the misapprehension
that native title somehow threatens the security or incidents
of a pastoral lease, which it does not.

The mining industry and the ‘right to
negotiate’

Simon Williamson’s ‘Implications of the Wik Decision for
the Minerals Industry’ contains useful information about
areas of land and numbers of tenements affected. Unfortu-
nately, the sources of this information are not provided,
making its accuracy not always verifiable.!® According to
Williamson, while WA has granted more than 4000 explora-
tion tenements and 300 mining tenements since it com-
menced complying with the Native Title Act in 1995, other
governments have avoided the Act or flick-passed their re-
sponsibilities under it to tenement holders. Forty mining lease
grants over native title land in Queensland have been de-
ferred, and many exploration tenements issued on the simple
instruction that holders are not to exercise their rights on land
in which native title might exist (p.46).

Since many such tenements have been granted on pastoral
leases, they will be invalid where native title parties have not
been accorded the ‘right to negotiate’ (see Native Tiltle Act,
s.28). Like pastoralists and State governments, the resource
industry has asserted that its legal advice was not capable of
anticipating Wik in order to maintain political pressure for
retrospective ‘validation’ of tenements. Williamson does this
effectively. He alludes, however (p.47), to what might have
been an alternative solution to this problem of resource
insecurity — a system of priorities, under which present
tenement holders were permitted to re-apply for them via the
‘right to negotiate’.

Williamson canvasses familiar resource industry themes:
the need for a stricter claims registration test, and a re-assess-
ment of the form of the ‘right to negotiate’ (p.49). While it is
generally insightful on the legal issues, his contribution is
inaccessible to the uninitiated. His discussion of the proce-
dural rights of native title holders in cases where the ‘right to
negotiate’ doesn’t apply (p.48, see Native Title Act, s.23) and
of the initial failure of WA to negotiate in good faith for native
title holders’ consent to tenement grants'® probably mean
little to those who have not followed native title issues
closely.

Williamson comments that, even if plans to extinguish
native title are accompanied by compensation, ‘validation of
invalid titles should also be accompanied by some further
gesture by governments’ (p.48). He’s right — there is a strong
possibility that the extinguishing law (see Native Title
Amendment Bill 1997) will be invalid without such a ‘ges-
ture’.!® What will that gesture be, Mr Howard?

Versions of history

I found Jonathan Fulcher’s contribution, ‘Sui Generis His-
tory?’ the most interesting. Fulcher’s argument is that, by
using a 19th century history of Queensland pastoral leases to
interpret 20th century tenures, the Wik majority failed to
appreciate the tendentious or decontextualised nature of the
version of history on which they relied. For Fulcher, pastoral
leases were not distinctively Australian creations because
they were designed by the Colonial Office. He argues that
pastoral leases were not intended to allow co-existing native
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title. He marshals in support of his argument, among other
things, contemporaneous legal advice and evidence of Earl
Grey'’s view, expressed in an 1844 House of Commons Select
Committee report on New Zealand, that the Maori did not
have a proprietary right to the soil — only a right to occupy
lands vested in the Crown (p.53). ‘[T]he work of Dr Fry and
Professor Henry Reynolds’ on which the majority relied is:

Whig history producing Whiggish law ... It is so present-cen-
tred as to be meaningless to historians nurtured on the funda-
mental importance of context to an understanding of the past.

[p.52]

Is Fulcher right to single out Fry and Reynolds? It would
have been helpful to know whether Fulcher’s alternative
history was before the Court. Other commentators — e.g.
Lang? — have observed the sui generis nature of Crown land
tenures, noting that, despite ‘frequent reversals and rapid
changes in land policy and legislation’, basic features of 19th
century land legislation continued into the 20th.?!

If the Court has played fast and loose with history, does
it matter? As Gummow J and McQueen have pointed out,
historical and legal truths have very little to do with one
another, especially in a nation with an impoverished sense of
legal history. The transformation of ‘a contingent historical
hypothesis to an absolute legal truth’ with a ‘performative
function’ is not unusual in the High Court.2 That such an
approach is permitted by ‘the time-honoured methodology
of the common law’ appears uncontroversial.?® It can also be
employed in both constitutional decision making?* and statu-
tory interpretation. But in these last two contexts the re-
stricted number of permissible ‘extrinsic materials’? limits
from the beginning the ‘truth’ on which ‘history’ may be
founded.

The commentaries conclude with a multi-authored Blake
Dawson Waldron advertisement?® on native title and the
Racial Discrimination Act. This covers the law accurately,
but coolly dismisses human rights:

Any Commonwealth response to Wik which seeks to comply
with the [Racial Discrimination Act (RDA)] must meet the
standard of protection for native title as required by that Act.
Further ... the Commonwealth is competent to expressly repeal
oramend the RDA orimpliedly amend it by inconsistent amend-
ments to the NTA.?

This contribution also seems to repeat a common misun-
derstanding about the potential unconstitutionality of dis-
criminatory amendments to the Native Title Act — that these
will be unconstitutional because they will remove the ‘pro-
portionality’ between the Racial Discrimination Act and the
International Convention on which it is based (p.61). While
unconstitutionality of the Racial Discrimination Act might
be a consequence of such amendments, the more immediate
question is: ‘would the amendments themselves nonetheless
be justified as an exercise of the Commonwealth’s ‘races’
power?’28 The answer to this question depends not on inter-
national discrimination law but on the High Court’s view of
the power conferred on the Commonwealth by the 1967
referendum.

Like Williamson, the BDW team understands the poten-
tial constitutional importance of an additional ‘gesture’ to
Aboriginal people accompanying any discriminatory
amendments to the Native Title Act. Since the pastoral and
resource industries will be major beneficiaries of the Native
Title Amendment Bill, and since taxpayers will be major
losers under it, perhaps those industries could offer to con-
tribute financially to such a ‘gesture’?
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