
LEGALTHEORY

Who is ‘The Other’?
BARBARA ANN HOCKING reports 
on the Critical Legal Conference 
‘Other Justices, Others’ Justice.
This conference held at the University o f East London Fac
ulty o f Law from 6-8 September 1996 drew together strands 
o f theoretical and practical scholarship from many jurisdic
tions. From the papers, much could be gleaned o f die theo
retical and practical scholarship currently at the forefront of  
British critical legal studies.

The Conference began with a panel discussion called 
Concepts o f  Otherness, at which four male academics dis
cussed the increasing currency o f ‘the conceptual other’ in 
critical legal accounts. This opening discussion was intended 
to showcase the different traditions within which the term is 
used and to ask how these relate to each other, indeed to 
question whether the different uses o f the term are equivalent 
or even compatible. John Fletcher o f the English Department 
at Warwick University spoke o f ‘the other’ in psychic life, 
Michael O’Pray o f the Department o f Art and Design at the 
University o f East London spoke o f ‘the other’ and the 
existentialist tradition, Marinos Diamantides o f the Depart
ment o f Law at Birbeck College, University of London spoke 
o f Levinas and ‘the other’, and finally Couze Venn o f the 
Department o f Cultural Studies at the University o f East 
London spoke o f ‘the other’ and post-coloniality.

The conference closed with a plenary session presented 
by three prominent women academic lawyers. Professor 
Kimberle Crenshaw o f UCLA analysed and explained criti
cal race theory, seeking to recover realism in a post civil 
rights age. The paper outlined some o f the problems with 
much theoretical endeavour regarding race and with much 
discrimination law in practice. Expressing some despair at 
the situation in America at present, this paper contrasted with 
the optimism expressed by the next speaker, Professor Fran 
Olsen, also from UCLA, who spoke o f the work o f American 
feminist lawyers in Central and Eastern Europe. This paper 
provided a bridge into the very different final paper.

By way o f conclusion, in a paper called ‘Love me, Love 
my D og’, Professor Renata Saleci o f the University of 
Ljubljana told o f the Russian painter who pretended to be a 
dog and was arrested by Swedish police when he bit someone 
at an exhibition o f his work. His defence was, o f course, that 
he was a dog and could not be arrested. Much o f the paper 
dealt with the attitude o f authority to this creative spirit, and 
the difficulty of defining justice, but there were other dimen
sions, including perceptions o f Russians and aspects of 
psychoanalysis.

These opening and closing conference sessions usefully 
provided the boundaries to the conference, indicating some
thing o f a schism between those interested in the more

theoretically creative analyses o f law and those seeking a 
return to a more pragmatic approach.

Over the three days, the ‘BritCrits’ had divided the con
ference into several sections, at each o f which about 15 to 20 
papers were presented. In the section dealing with European 
Community Law and Claims for Justice, several papers 
looked at issues emerging from European rights, particularly 
human rights and liberalism in the European Union and 
articulated by the European Court. These papers focused, in 
particular, on citizenship as a broad concept within the 
European Union, criticising the economic orientation o f the 
European Court and the implications o f that orientation for 
law.

A feminist perspective emerged, for example, from the 
paper by Margriet Kraamwinkel o f the Faculty o f Law of  
Tilburg University in the Netherlands, who compared the 
economic identity o f European work, stressing the discrimi
natory facts o f life in the law o f the Union. The economic 
orientation o f the European Court was seen to contribute to 
this discrimination, and this argument was advanced in the 
context o f a comparison o f the work o f prostitutes, soccer 
players and housewives. From this comparative perspective, 
the argument was advanced that the concept o f citizenship 
within the European Union must be viewed within the con
text o f the court as the prophet o f the free market capitalism.

This theme also surfaced in the paper by David O ’Brien 
of the University o f Virginia who wrote o f the European 
Court’s striking down of positive discrimination programs in 
Kalanke v Freie Hansestadt (Bremen 1995). The European 
Court o f Justice struck down positive discrimination pro
grams operating in the form of quotas for women. Citing a 
1976 European Court Equal Opportunities Directive (Direc
tive 76207) the European Court o f Justice invalidated Bre
men’s ordinance. Two days later, the European Court o f  
Justice invalidated a provision in Britain’s health care pro
gram that provided women with free medicines at age 60 
while making men not eligible until 65. In Reg v Secretary 
o f  State fo r  Health, ex parte Richardson  (1995). The Euro
pean Court o f Justice basically applied ‘strict scrutiny’ and 
rejected the Government’s position that the discrimination in 
question was necessary to balance the social security and 
retirement pension systems. In sum, the paper examined the 
European Court o f Justice’s development o f a substantive 
‘right to equal treatment’ from the perspective o f compara
tive law and judicial politics, drawing comparisons between 
the European Court o f Justice’s rulings on gender discrimi
nation and the United States Supreme Court’s rulings.

In the section on Justice, H istory and Anthropology 
Hamish McCallum and Lee Godden o f Queensland Univer
sity Zoology Department and Griffith University Faculty o f 
Law looked at conflicts between legal definitions and scien
tific understandings of sustainable development. The con
cept was examined from a scientific and legal perspective to 
expose the disjuncture between the two fields o f scholarship: 
to reveal in particular that law seeks to prove certainty while 
science suggests that much is uncertain and incapable o f  
proof.
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Bill Bowring o f the School o f Law, University o f East 
London looked at minority rights and the problem of nation
alism, critiquing theories o f minority rights and citizenship, 
and insisting that law has a crucial role in achieving legiti
mation and empowerment, while arguing that existing instru
ments are unable to comprehend the aspirations o f peoples 
such as the Crimean Tatars, or to provide a framework within 
which justice can be achieved and conflict avoided.

Barry Collins o f the University o f East London gave a 
paper called ‘Where Have all the Canaries Gone?’ This 
looked at fantasy, commitment and the Irish peace process, 
arguing that the breakdown o f the peace process was inevi
table, since the conflict was not adequately represented by 
the rhetoric o f the process. By corresponding the enjoyment 
o f National fantasy to the place o f the Lacanian Real, another 
dimension to the conflict was proposed, one which might 
endeavour to have the peace process taken seriously.

Many other papers were, o f course, prepared for and 
presented at the conference, and this is only a selection from 
those attended by the author. Mention must also be made of 
the fact that, for this academic, at least, being both asked 
about the need for and then provided with, child minding, let 
alone having the children running round people’s feet at 
lunch time, means there were no critical legal responses from 
this reviewer!
Barbara A nn H ocking teaches law  and  ju stice  studies a t Q ueens
land University o f  Technology.

NATIVE TITLE

Co-existence of 
native title and 
pastoral leases
ANNEMARIE DEVEREUX examines 
the High Court decision in Wik Peoples 
v Queensland.
On 23 December 1996, the High Court by a 4-3 majority 
decided that pastoral leases granted under the Land A ct 1910 
(Qld) and the Land A ct 1962-1974  (Qld) did not necessarily 
extinguish native title. Although the case involved a common 
law claim of ‘Aboriginal title’ (defined in similar terms to 
‘native title’ under the Native Title A ct 1993 —  the NTA), it 
has significant implications for the indigenous community, 
the resource industry and the management o f the NTA. Given 
that pastoral leases affect approximately 42% o f Australia 
(according to the Commonwealth’s submission in Wik), the 
resolution of at least some o f the more general principles 
concerning pastoral leases and native title is a welcome 
development.

The facts
The Wik Peoples instituted an action in the Federal Court 
after the M abo  decision but before the enactment o f the 
NTA,1 seeking a declaration of ‘Aboriginal title’ in particular 
land. The Thayorre Peoples cross-claimed for a similar dec
laration in respect o f part o f the lands claimed by the Wik 
Peoples. The Queensland Government and other respondents 
alleged that because o f the granting of pastoral leases over
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