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People with an intellectual 
disability in the criminal 
justice system —  key areas 
for change.

People with an intellectual disability are greatly over-represented as 
defendants in the criminal justice system. Studies in New South Wales 
have shown that although they comprise only 2-3% of the population, 
they comprise approximately 13% of the prison population1 and 
account for up to 30% of appearances before the Local Courts.2 
Problems experienced by such people as both victims and defendants 
in the criminal justice system are numerous and complex.

The NSW Law Reform Commission (LRC) has recently released 
a report,3 ‘People with an Intellectual Disability and the Criminal 
Justice System’ which is the culmination of six years research into 
this area. The LRC has comprehensively researched relevant issues 
and made extensive recommendations outlining necessary legislative 
and policy reforms. The Intellectual Disability Rights Service (IDRS) 
had input into the LRC’s work and has been conducting a campaign 
in the area over the last year involving a range of activities such as 
participation in interagency committees, writing submissions in re
sponse to various reports and raising awareness of the issues and their 
complexity wherever possible. From our work we have identified six 
key issues which need further exploration and each of these is 
considered in this article. The issues are:

• the need for early intervention
• resident against resident assault
• use of guardianship
• diversion from the criminal justice system
• whole of government approach
• training.

Other important areas such as police interviewing of suspects with 
intellectual disability and sentencing issues which have been dealt 
with comprehensively by the LRC are acknowledged, but have not 
been addressed in this article.

Although the problems experienced by people with an intellectual 
disability in the criminal justice system appear to be consistent across 
State and international boundaries, this article focuses on the 
issues as they specifically arise in relation to the NSW legislative and 
service framework because that has generally been the focus of IDRS ’ 
work.

The need for early intervention
It is easy for a person with an intellectual disability to come into 
contact with the criminal justice system as a result of a single dramatic 
incident where a criminal offence is committed, the police are called

__________________________________________  and the person is charged. What is often overlooked is the fact that
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incidents which have been dealt with in a range of ways, from 
being ignored through to unsuccessful attempts to involve the 
police.

Hayes, through four in-depth case studies,4 documented 
the behaviour which culminated in people with an intellectual 
disability having contact with the criminal justice system. 
She found challenging behaviour5 prior to the precipitation 
of charges in every case. She found a consistent trend where 
challenging behaviour had been noted for years by families 
and agencies before police involvement. Families and carers 
had explored, without success, a wide range of avenues for 
assistance, such as the help ‘of families, carers, voluntary 
agencies, accommodation resources, educational institutions 
and informal mechanisms, but none addressed the challeng
ing behaviour consistently and comprehensively until the 
problem was resolved’.6 Even when the police had become 
involved it was frequently the case that charges were not laid 
immediately while other more appropriate assistance was 
sought. Hayes concluded:

R efusal o f bail, rem and in  custody and custodial sentences are 
used  w hen com m unity based residential services, daily living 
skills courses and challenging behaviour program s are not avail
able.7

The concerns outlined by Hayes are supported by a New 
Zealand discussion paper which found that:

O ffending by intellectually  disabled persons is directly related 
to  the levels o f  com m unity care and support and the availability 
o f specialist services.8

This is a sad indictment on our welfare system which 
instead of responding appropriately to the need for early 
intervention allows problems to fester until they become 
criminal justice issues. It would be more cost effective in 
economic and social terms for problems to be addressed 
through early intervention programs as soon as they became 
apparent.

Resident against resident assault
One of the more complex issues which needs to be addressed 
is that of resident against resident assault in residential facili
ties. People with intellectual disabilities are frequently iden
tified as perpetrators of assault against fellow residents. This 
raises complex issues such as the safety of the victim, the 
rights of the perpetrator, the duty of care owed to all residents 
by the funded service and the appropriate action that needs 
to be taken.

The reasons for such assaults are often either complex or 
unclear. Frequently, the assaults are the culmination of pre
vious challenging behaviour of the perpetrator which has not 
been adequately addressed.

Once there is a pattern of assaults or a serious sexual or 
physical assault, the victim usually feels unsafe and unable 
to live in the same house as the perpetrator. The solution has 
often been to move the victim to another, safe house, as it is 
difficult to find an alternative living situation for a perpetrator 
who has assaulted others in the past. However, moving the 
victim sends them an inappropriate message that they are 
responsible or to blame for the assault.

Unless the perpetrator is capable of understanding their 
actions and appears to have acted with intent, it is difficult to 
see the merit of involving police. However, who should 
decide this issue? Currently it is Department of Community 
Services (DOCS) policy to involve the police for any serious 
physical or sexual assaults. Reports to IDRS and our experi

ence suggest that this policy is applied variably, sometimes 
depending on whether the perpetrator is liked by the staff. 
Even if the police are involved, a question remains as to the 
best way to ensure the safety of die victim and other resi
dents.

Such situations require a mechanism to invoke early 
intervention wherever there are behaviour problems, to min
imise the risk of serious assaults occurring. In many cases 
early behaviour intervention programs could address the 
challenging behaviour of the perpetrator. This can only be 
effective if sufficient resources are committed to properly 
developing such programs, as higher initial staffing levels 
are often required.

Where there is a question of possible culpability, a court 
or Tribunal should decide the issue. As the system stands at 
present, there is a reluctance to recommend a course of 
action. Any matter going before the local court is likely to 
attract s.32 of the Mental Health (Criminal Procedures) Act 
1990 (NSW) which provides that if it appears the defendant 
is ‘developmentally disabled’, the magistrate has the power 
to adjourn the proceedings, grant bail, make any other order 
or dismiss the charge and discharge the defendant either with 
or without conditions.

Section 32 conditions can only be applied to the defendant 
and not any other person or organisation. As such, if any 
conditions attached to a s.32 order are breached, sanctions 
can only be imposed on the defendant. Because the courts 
cannot order the provision of an appropriate service, the 
defendant is usually returned to their former situation with 
no further resources or programs attached. Alternatively, if 
the charge involves serious violence, the defendant may be 
unable to return to their former living situation and effec
tively becomes homeless.

Where the perpetrator is clearly not culpable and the 
assaults are serious, IDRS’ experience has been that the 
residential facility has not provided safety for the victim and 
has allowed the assaults to continue. At best there is some 
minimal behaviour management intervention program with 
no resources attached. Any such program will usually be 
hampered by lack of supervision due to inadequate staffing, 
lack of support from management, and often an attempt to 
either cover up the assaults or trivialise them. In such cases, 
the only option open to victims seems to be a personal injury 
action against the agency running the facility for a breach of 
its duty of care. Of course, this does not address the imme
diate safety of the victim.

Community agencies have been attempting to raise these 
issues at a policy level with DOCS and the recently estab
lished Ageing and Disability Department (ADD) which has 
taken over the funding of service providers and provides 
broad policy direction in disability. There has been an appar
ent reluctance by government agencies to take the lead on 
the issue and fully appreciate the complexities it raises. 
Services face personal injury and discrimination actions as 
well as the prospect that such matters can become industrial 
issues.

The use of guardianship
Guardianship involves substitute decision making for people 
who lack the capacity or capability to make their own life
style, financial or legal decisions. It is primarily aimed at 
facilitating the making of decisions to enhance the welfare 
of the person with a disability. The extent to which guardi
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anship can or should be used in the criminal justice system 
context has not been completely determined.

In some cases guardians have taken an active role in 
advocating for access to services to be provided to particular 
individuals who have an intellectual disability, particularly 
accommodation for people at risk or involved with the crimi
nal justice system. Guardianship has been used to secure a 
person a position in a program. Some would argue that as a 
guardian is basically a substitute decision maker, they cannot 
act independently as an advocate. Even if it is agreed or 
accepted that it is appropriate for guardians to take an advo
cacy role,9 they cannot ensure an adequate allocation of 
government resources to provide services for all people with 
intellectual disability who come into contact with the crimi
nal justice system.

The NSW Guardianship Board has the power to make 
orders for people to be removed from a particular place under 
certain circumstances. It can appoint a guardian who can 
make decisions as to whether and in what manner a person 
should be confined, restrained or — if they abscond — 
retrieved, as well as authorising the use of restrictive behav
iour management practices. These powers could be used in 
the context of people being confined to secure accommoda
tion, particularly with a view to preventing harm either to 
themselves or others. Although the Guardianship Board is 
clearly already doing this, the question needs to be asked 
whether it is desirable that a welfare regime be used to 
determine questions of people’s liberty where an offence may 
have been committed.

- A further issue relates to the possibility that people for 
whom guardians are appointed may not, strictly speaking, 
have an ‘incapacity’ or ‘incapability’. If guardianship were 
ordered too readily, this would involve people being 
‘deemed’ to have an incapacity. It would also raise the 
likelihood of guardianship being used in this way for other 
groups of people such as those with a mental illness or brain 
injury. This could result in guardianship becoming a form of 
de facto civil detention.

Guardianship cannot currently be used to protect the com
munity. Some jurisdictions (notably New Zealand) have or 
are considering the use of a form of civil detention similar to 
what is available where a person has a mental illness. Even 
with stringent safeguards, civil detention of this type could 
become a convenient solution to people with challenging 
behaviour.

An alternative would be to have such guardianship issues 
determined by courts. This would require making the court 
system more flexible. Arguments in favour of this are that 
people will be more likely to receive ‘due process’ and that 
courts are a more appropriate forum for deciding questions 
of liberty. Further, almost all custodial sentences which are 
imposed by courts will be of a definite duration. With guardi
anship orders, although there can be regular review, the 
period of guardianship can continue to be extended. Al
though there is some place for guardianship in obtaining 
services for people with an intellectual disability who are in 
contact with the criminal justice system, it is important that 
this is not overused to compensate for the current inflexibility 
of the court system in dealing with these matters.

Diversion from the criminal justice system
One of the key questions discussed by the LRC report was 
that of diversion of people with intellectual disability from

the criminal justice system. As the report highlights,10 diver
sion already occurs at various stages:
• police may use their discretionary powers not to proceed;
• offences can be dismissed under s.32 of the M ental Health

(Criminal Procedures) A ct;
• people can be unfit to be tried or found not guilty on the

grounds of mental illness and diverted to the Mental
Health Review Tribunal (MHRT);

• diversion of people into special units in prisons.
A further diversionary stage could be added where allegedly 

criminal behaviour is ignored by a family/group home/insti- 
tution and police do not become involved. While this may 
appear to be a case of inaction, it involves a conscious 
decision made without the sanction of the courts.

Where a person is not capable of understanding the nature 
and effect of the alleged crime or proceedings (such as those 
with severe or profound intellectual disability) it is not ap
propriate for their actions to be judged according to the 
criminal law. There should be no place for such people in the 
criminal justice system. These people need assistance in the 
area of behaviour management. This is clearly the responsi
bility of DOCS or the ADD. What is lacking is a mechanism 
to instigate such intervention and resources to facilitate it. 
Those people who are capable of understanding their actions 
and the court process should be dealt with by a criminal 
justice system which is more responsive to their needs. There 
will of course be instances where it is not clear what their 
level of understanding is and, in the interests of justice, they 
should have this determined by the courts in a formal manner 
rather than arbitrarily by a range of people.

Caution needs to be exercised in any such determination. 
The interests of people with intellectual disability are not 
served by assuming they have no responsibility for their 
actions, but equally the principle of normalisation should not 
require that they be treated the same as anyone else. An 
example of this is where people with intellectual disability 
commit sex offences. Many offenders have been victims 
themselves, learning behaviours over a long time living in 
institutions. While some of these people may be capable 
of understanding their actions, in most cases rehabilitation 
rather than retribution should be the guiding objective of 
sentencing.

While s.32 of the M ental Health (Criminal Procedure) 
A ct remains a useful diversionary tool, other such tools are 
needed to deal with instances where dismissal of charges is 
not appropriate. Limited results can be achieved by the law 
alone, particularly in preventing recidivism.11

It is also concerning that due to a lack of sentencing 
options, magistrates are often forced to send people with an 
intellectual disability to gaol because of a lack of appropriate 
services and support in the community. This has been re
ferred to as ‘incarceration by default’.12 Where there are 
good options, magistrates readily use them. The pre-sentence 
review panels in the Illawarra area, established by the II- 
lawarra Disability Trust, appear to be a particularly strong 
example of this.13

The LRC report discussed forensic patients in detail14 and 
generally IDRS agrees with the recommendations, which 
preserve the current regime while suggesting a number of 
welcome reforms, such as giving the MHRT greater powers 
to determine a person’s place and conditions of detention. If 
the MHRT is to continue to deal with people with intellectual 
disability who are unfit to be tried, IDRS believes that there
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needs to be expertise amongst Tribunal members in the area 
of intellectual disability. Most importantly there must be 
suitable accommodation and support facilities for people 
with intellectual disability found unfit to be tried. Such 
facilities do not currently exist in NSW.

It is completely unacceptable to divert people from the 
courts to the MHRT system if this simply results in them 
being placed in prison indefinitely once they have been found 
unfit to be tried. Such people need to be placed in a rehabili
tative setting and this unacceptable situation has to be ad
dressed as a matter of priority. IDRS is hopeful that the model 
currently being investigated by DOCS will be funded so as 
to provide a suitable alternative to prison. This model con
siders the provision of secure accommodation and support 
by DOCS in a way which encompasses the least restrictive 
living situation without compromising the civil liberties of 
the person with intellectual disability. The Victorian Depart
ment of Health and Community Services is to be commended 
for its willingness to provide accommodation and support 
services to people with an intellectual disability involved in 
the criminal justice system. However, IDRS is concerned that 
the Victorian model, which involves housing people in high 
security, locked facilities usually within the grounds of pris
ons and institutions, should not be adopted in NSW.15 An 
accommodation option which provides a secure environment 
without being a quasi prison must be funded for this small 
number of people (currently about nine in NSW).

People with intellectual disability are clearly not offered 
access to the full range of available non-custodial alternatives 
at sentencing. They are more likely to be sent to prison and 
less likely to be able to comply with the requirements of 
current alternatives such as community service orders. The 
Special Offenders Services Model used in Lancaster County, 
Pennsylvania16 is one option which could be funded as a pilot. 
It provides an inter-departmental unit for people on commu
nity service orders, probation or parole, with extensive su
pervision and individual programs aimed at preventing 
behaviours which contribute to reoffending. As discussed 
previously, secure accommodation needs to be provided for 
people so that they can access non-custodial sentences. Such 
a system needs to provide for people to be bailed if they can 
no longer stay at their current accommodation because their 
family or the group home in which they are living refuses to 
accept them back. This is a particular problem where the 
person with intellectual disability has been involved in an 
offence of personal violence.

The use of special units in prisons is essential, as many 
people with intellectual disability become targets of violence 
in custodial settings. It is a point of contention as to whether 
people with intellectual disability should be sentenced to 
prison, and who should provide secure accommodation. Is 
this a role which is completely incompatible with the primar
ily welfare role of DOCS ?

Whole of government approach
The LRC identified the need for co-ordination and co
operation amongst agencies. An interagency committee in 
ADD which has been looking at the area has identified clear 
gaps and confusion amongst agencies about their responsi
bilities.

ADD has been charged with implementing the whole of 
government approach and seems the most appropriate body 
to fulfill this by facilitating the development of interagency 
protocols (LRC rec. 48). Section 9 of the Disability Services
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Act 1993 (NSW) requires that government agencies will de
velop a disability plan to address the issues of accessibility.

The recently released Green Paper on the NSW Govern
ment Disability Policy Framework17 envisages that it will be 
the framework for agencies to plan and allocate resources to 
meet the needs of people with disabilities and that planning 
will be detailed in s.9 — Disability Plans.

While the Paper provides a philosophical approach incor
porating principles and objectives this is not taken beyond 
the suggestion that agencies plan and co-operate around a 
particular issue with some examples being provided as to 
how this might occur. The Paper states that ‘Each agency will 
work out for itself the indicators of success that are relevant 
to its area’18 in formulating a s.9 plan. It is doubtful whether 
this is sufficient guidance to agencies which have no 
experience in developing plans and certainly no track 
record of good service provision to people with intellectual 
disability.

A more detailed framework with a monitoring process as 
suggested in recommendation 25 of the Green Paper would 
be more desirable. The Green Paper suggests that the Minis
ters for Health and Disability Services could report annually 
to Parliament on the achievements of the s.9 Plans.19

One of the strategies, the use of local committees,20 is 
currently being piloted in the Illawarra area with its pre-sen
tence review committee. This is a good example of the 
co-operation envisaged by the Green Paper. Other criminal 
justice initiatives also need to be piloted. Consideration 
should be given to the development of a case management 
approach21 and funding for advocacy to assist people in their 
contact with the system.

Training
Education is essential to ensure that those mechanisms 
adopted to address problems in this area succeed. Education 
is probably the most critical element of any strategy designed 
to overcome the disadvantages suffered by people with an 
intellectual disability within the criminal justice system. Of 
course, education will not be enough by itself. The impor
tance of a co-ordinated training strategy across departments 
suggests the need for co-operation and a mechanism for 
ensuring that this occurs. It is important to have well-trained 
police and other criminal justice personnel particularly with 
sensitivity to Aborigines and NESB people with intellectual 
disability.

People with intellectual disability also need education 
about their rights in the criminal justice system. It would be 
difficult to develop a co-ordinated education strategy to 
target all people with intellectual disability, unless it was 
introduced at school level. Another way of reaching people 
would be through education in funded accommodation serv
ices. This is an issue that needs to be taken up by the funding 
body, ADD in co-operation with funded services.

ADD should also explore the use of funding agreements 
to ensure that training of residential and service staff as well 
as education of clients of the services occurs. Training needs 
to be extensive, regular and meaningful with competencies 
for staff development and training policies which are updated 
regularly.

Addressing the over-representation of people with an 
intellectual disability in the criminal justice system is a 
complex issue. To be effective, strategies must be directed at 
each point of entry. The NSW Government faces a major
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challenge in co-ordinating services and ensuring that the 
needs of people with intellectual disability are addressed at 
each stage.
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Brown article continued from p.242

In theory at least, the DPP operates as an independent 
check on the propriety of the police investigation and accu
sation. In practice, such scrutiny tends to focus on the evi
dentiary products of police pre-trial conduct, rather than the 
assumptions and processes productive of such evidence. In 
the Chidiac case the complaint goes beyond the structural 
difficulty of adequately scrutinising police conduct given its 
largely hidden nature, to encompass active DPP involvement 
in the taking of Oti’s statement in prison, the statement in 
which he implicated Chidiac, the statement he now says was 
false.

Finally, the case illustrates once again the narrow and 
limited nature of the appellate process. There is a striking 
absence of judicial scepticism and sensitivity to miscarriage 
on the part of the NSW CCA and the High Court, a scepticism 
and a sensitivity that one might have thought even more than 
usually appropriate in a case in which the trial judge had 
made such forthright and unusual comment. The lack of 
adequate mechanisms for reviewing cases alleging wrongful 
conviction at Commonwealth level, and the dilatory, techni
cal, and private responses of the Federal Office of Attorney- 
General to Oti’s retraction and Chidiac’s request for an 
inquiry, further compound the deeply unsatisfactory nature 
of this case.
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