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choose her for redundancy. Proof of what influenced the direc­
tors of ACCO to choose her for redundancy necessarily lay in 
cross-exam ination o f them about their decision-m aking  
process. Exactly what evidence they would give would remain 
unknown until the cross-examination actually took place. This 
meant that running such a case could be riskier than proving 
that the termination was simply ‘harsh, unjust or unreasonable’.

This risk was exacerbated as there was almost no existing 
case law, for there had been few if  any cases decided under the 
unlawful termination provisions.

It was decided to go through the Federal Court, as it was felt 
that the case was strong enough, and that anecdotally the AIRC 
usually tends to award less compensation, and is less likely to 
order reinstatement.

The company was adamant that there had been no unlawful 
termination, as the termination was for reason of redundancy. 
It claimed that Ms Treadwell was only one of a number o f em­
ployees who had been made redundant, and that the opera­
tional requirements of the business had required a reduction in 
staff.

However, Ms Treadwell was successful in her claim. She 
was awarded reinstatement and compensation for lost wages 
by Judicial Registrar Parkinson in judgment handed down on 
16 December 1997.

In her decision, JR Parkinson considered whether or not 
there had been a genuine redundancy, and whether Ms Tread­
w ell’ s absence on maternity leave had influenced ACCO’s de­
cision to terminate her. Specifically, she looked at the 
following issues:
•  the duties Ms Treadwell was performing at the time she 

went on maternity leave;
•  whether those duties were still being performed, and by 

whom;
• what other duties within the company Ms Treadwell had 

previously performed;
•  what duties Ms Treadwell was qualified to perform; and
•  whether the company had hired any staff while Ms Tread­

well was on maternity leave.
JR Parkinson said:
... it was [Ms Treadwell’s] lack of immediate availability to meet the 
requirem ents o f  the respondent in filling a vacant position which 
was the determ ining factor as to suitability. The evidence satisfies 
me that the absence o f the applicant on maternity leave was part o f 
the reason w hy the applicant was not appointed to or transferred to 
various o f the vacant positions which becam e available during 
that time. T he applicant’s absence upon m aternity leave resulted 
in her not being considered for these positions. C onsequently the 
applicant becam e an em ployee w ithout a position at a tim e when 
the respondent was identifying persons for redundancy.

This decision confirmed that an employer has a strong legal 
obligation to protect a worker’s positions while she is on ma­
ternity leave, or to give her an alternative position if her origi­
nal one no longer exists when she is due to return to work.

It also shows that an unlawful termination claim may be the 
most efficient manner of rectifying unlawful discrimination 
when it involves a termination o f employment. This case was 
finalised a mere six months after the claim was lodged. There 
was much less delay than is often found in State and federal 
equal opportunity systems.

This is an area o f law that can and should be expanded in the 
future.
Vanessa Eckhaus is a  M elbourne lawyer.
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The implications of the recent case 
involving Galarrwuy Yunupingu 
being charged with assault and 
criminal damage are discussed by 
STEPHEN GRAY.
The Magistrates Court at Nhulunbuy received an unusual 
degree o f media attention when Galarrwuy Yunupingu ap­
peared before Gillies SM, charged with assault and crimi­
nal damage. Under the Northern Territory’s mandatory 
sentencing legislation he faced a gaol term of 14 days if  
convicted of the criminal damage charge —  although man­
datory imprisonment is not, yet, the penalty for assault.

The charges arose out o f  an in cid en t betw een  
Yunupingu and Michael McRostie, a professional photog­
rapher who had flown out to Gove to photograph a wed­
ding. McRostie, who did not have a permit to be on 
Aboriginal land, was discovered by Yunupingu taking 
photographs of Gumatj people, including naked children. 
When McRostie refused a demand for $50 compensation, 
Yunupingu pulled the camera away from M cRostie by the 
strap, technically assaulting McRostie in the process, and 
pulled out and destroyed the film.

The magistrate accepted that Yunupingu was entitled to 
act in this way under Aboriginal law, which does not allow  
photographs o f Gumatj land or people without permission, 
since such photographs capture the spirit o f the person and 
diminish the strength or wholeness o f the land. Yunupingu 
raised a number o f defences under the Northern Territory 
Criminal Code. The defence to which Gillies SM devoted 
the most attention, and which received the most subse­
quent publicity, was honest claim of right under s.30(2) of 
the Code.

The honest claim of right defence provides an excuse 
for an act done with respect to property in the exercise o f an 
honest claim of legal right. To have such a defence to the 
criminal damage charge Yunupingu must have believed 
himself entitled to act as he did under the general non- 
Aboriginal, as well as under Aboriginal law. The majority 
of the High Court in W alden v H ensler  (1987) 163 CLR 
561 restricted the claim of right defence under an equiva­
lent provision in the Queensland Code to offences ‘in 
which there is an element o f causing another to part with 
property or of infringing the rights o f another over or in re­
spect o f property’ (p.575). It might be argued that the 
criminal damage charge only incidentally involved caus­
ing another to part with property, and that the High Court in 
W alden v H ensler considered offences related to damaging 
or destroying property to be generally outside the ambit of 
the claim of right defence (p.574). However, Gillies SM ’s 
conclusion that the claim of right defence applied to the 
criminal damage charge seems only a modest extension of 
the existing law.

Gillies SM also found that the claim of right defence op­
erated to excuse Yunupingu o f the assault charge. This was
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on the basis that the NT Criminal Code provision is materi­
ally different from the Queensland provision considered in 
W alden v  H ensler. The Queensland provision excuses ‘an 
act done with respect to any property’, while the NT provi­
sion excuses ‘an act done with respect to property’. It would 
appear that an extension of the excuse in this way is inconsis­
tent with W alden v  H ensler , as well as with the common law 
in R  v Skivington  (1967) 1 All ER 483, where the claim of  
right defence operated to excuse the defendant from a rob­
bery charge but not from an assault.

The case should best be viewed as a recognition o f the 
right o f Aboriginal people to enforce at least some Aborigi­
nal laws on Aboriginal land. Gillies SM notes that the prose­
cution was unable to point to any law of the Commonwealth 
or the Territory which prohibits a Yolngu senior elder on 
Yolngu land from enforcing Yolngu law. Indeed, Gillies SM 
found that the grant of land under the A borig in a l L and Rights 
(NT) A c t 1976  conferred a benefit which included an implied 
right to observe and administer Aboriginal law on that land, 
at least where any such laws are not specifically over-ridden 
by the general law. The magistrate, therefore, found that 
Yunupingu had a defence under s.26(l)(a) of the Code, that 
his actions were authorised by law.

This decision, if  approved by a higher court, has poten­
tially far-reaching implications for the application of Abo­
riginal law. The application o f this law may be limited in 
some areas, for example, by earlier case law stating that 
spearing and other traditional punishments are not condoned 
by the general law. This case is unlikely to have gone to trial 
had Yunupingu not been in danger o f imprisonment. It could 
be considered, therefore, an unintended consequence of the 
NT Government’s mandatory sentencing legislation.
Stephen G ray teaches law  a t the N orthern  T erritory  
U niversity.
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Director o f Public Prosecutions. Theoretically it would be 
possible for a court to interpret the relevant provisions o f the 
Western Australian C rim inal C ode  in this way, by focusing 
on the limb o f the defence that allows a procedure to be 
performed ‘upon an unborn child for the preservation of its 
mother’s life’ and by interpreting the words ‘preservation of  
... life ’ literally. Since the important English case o f  
R v Bourne was decided in the 1930s, however, this kind of 
restricted and literal approach to interpreting anti-abortion 
laws has been progressively abandoned throughout the com ­
mon law world .28 It should al$o be noted that only a small 
handful o f countries today have laws that limit permissible 
abortions to those needed to save the pregnant woman’s life. 
These countries include Iran, Uganda, the United Arab Emir­
ates, the Philippines and Afghanistan.

The prosecutions o f Drs Chan and Lee and subsequent 
events have made it clear, however, that it is no longer safe or 
reasonable to make any assumptions about the current —  or 
future —  state o f Western Australia’s abortion laws. The le­
gal and political balls have been thrown in the air. Exactly 
where they will fall, and whether they will fall by legislative 
or judicial pronouncement, is anyone’s guess.

N a t a s h a  C i c a
3 April 1998
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