
J udging 
the Judges

Andrew M urray and  Felicity M aher

Improving the procedures for 
judicial appointments to the 
High Court —  the Australian 
Democrats* model.

The High Court of Australia is the nation’s highest court. High Court 
decisions affect the lives of all Australians. Accordingly, the procedures 
for the appointment of judges to the High Court are of significance. 
Public confidence in the court and its pronouncements depends on a 
perception of its judges as the most meritorious and independent indi­
viduals. Such perception depends on appointment procedures that are 
open and depoliticised. New procedures are necessary to abate the ap­
parent decline in confidence in the court, evidenced by public reaction 
to recent High Court decisions including the Wik judgment.

Current appointment procedures
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H igh  C ou rt o f  A u stra lia

Existing procedures for the appointment of judges to the High Court are 
of concern. They are archaic and clouded in secrecy. The legal require­
ments are minimal, discretionary, and inadequate.

In s.72, the Commonwealth Constitution sets out only two require­
ments for the appointment of High Court judges:

• appointments must be made by the Governor-General in Council; 
and

• appointees must be less than 70 years old.
The High Court o f Australia Act 1979 (Cth) sets out two further 

requirements in ss.6 and 7:

• the Commonwealth Attorney-General must consult with the 
Attomeys-General of the States before an appointment is made; and

• a candidate must have served as a judge of a court or must have been 
admitted as a barrister or solicitor for not less than five years.
In practice, limited, informal consultation takes place and the Prime 

Minister and Cabinet, who advise the Governor-General, make the 
decision on the Attorney-General’s recommendation. The State 
Attomeys-General may not have nominated the candidate appointed.

The Commonwealth executive government therefore enjoys a wide 
discretion in the appointment of judges to the nation’s highest court, 
exercising, in effect, monopoly control. The public must trust that the 
Attorney-General consults widely to determine the most eminent and 
capable candidate. The current federal Attorney-General concedes that 
assessing a candidate’s suitability is a personal judgment and that the 
existing appointment system depends on his having the connections 
and the background to carry out the selection. The current system relies 
heavily on existing networks in the legal establishment. The informality 
of the networks is cause for concern. The consequence of the existing 
system is a history of predominantly senior, white, male, eastern States 
barristers on the High Court bench, and negative public perceptions. Is 
merit really always the basis of such appointments? Or are the appoint­
ments political — made to serve the ends of the incumbent executive 
government?
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The Australian Democrats’ primary concerns with the 
current system of High Court appointments are:

• breach o f the separation ofpowers doctrine. Judicial ap­
pointments by an unchecked executive involve executive 
intervention in the judicial branch and breach the separa­
tion of powers doctrine.

• politicisation o f  appointments. This was most clearly evi­
denced by the Deputy Prime Minister’s recent call for the 
appointment o f ‘Capital ‘C’ Conservative judges’.

• secrecy. Details about candidates and the qualities re­
quired of them are typically not revealed.

• lack o f  external scrutiny o f  appointments.

O th er cou rts

Appointments to other Federal and State courts are made us­
ing procedures comparable to those of the High Court.

Alternative procedures for appointment
A  g re a te r  ro le  f o r  th e  S ta te s

State leaders have expressed the view that the States should 
have greater influence over appointments to the High Court.1 
Their suggestions range from increased control through a 
formalised consultation process, to a majority veto over 
Commonwealth selections. They include each State in turn 
nominating alternative nominees, and appointment by a 
committee comprised of the Federal and State Attomeys- 
General. Proponents point to the degree of regional involve­
ment in the appointment of judges in the United States, Ger­
many, the Russian Federation, Malaysia and Canada. 
However, these views have been rejected by the Prime Min­
ister and the Federal Attorney-General. The Attorney- 
General characterised the High Court as a national court, 
performing national functions, and accordingly, the respon­
sibility of the national government. He regarded greater 
State participation, particularly any form of veto power, as 
likely to politicise the appointment process.

Yet since the High Court’s new Chief Justice took his 
position on the bench this May, five of the Court’s seven 
justices are from New South Wales. This raises the question 
whether High Court appointees should represent, or at least 
reflect to a reasonable degree, the various States of the 
federation. The principle of judicial independence dictates 
that judges be loyal to the rule of law and not to any person or 
group. Members of the High Court cannot be representatives 
of, or accountable to, any section of the community. How­
ever, it can be argued that appointments should ensure the 
balanced composition of the judiciary, as far as is sensible, 
geographically, ideologically, socially, and culturally. ‘The 
judiciary is a branch of the government, not merely a dispute 
resolution institution. As such, it cannot be composed in total 
disregard of the society.’2 A ‘fair reflection principle’ flows 
from the requirement that the judiciary be and be seen to be 
independent.3 The Australian Democrats’ view is that some 
greater diversity of State background among High Court 
judges, which state participation in the appointment process 
might promote, could improve the bench, at least in die pub­
lic mind.

A  g re a te r  ro le  f o r  p a r lia m e n t

Proposals concerning parliamentary involvement in the ap­
pointment process range from greater legislative influence 
and supervision to a veto power over executive decisions. Ju­

dicial appointments to the United States Supreme Court, and 
in European nations including Germany, Switzerland and It­
aly, are subject to parliamentary supervision. However, par­
liamentary participation would produce political debate that 
is unlikely to increase public confidence in the federal judici­
ary. The Houses of Parliament are divided along party lines 
and might not be independent scrutineers of a candidate’s 
qualities. The Attorney-General has rejected a role for Par­
liament. He noted that US Senate confirmation hearings con­
ducted in respect of nominations to the Supreme Court are 
highly politicised. Nominees are subject to wide-ranging in­
quisition that may deter some qualified candidates from al­
lowing themselves to be nominated. They are expected to 
give answers, in the abstract, to questions that might arise 
later for consideration on the bench in a factual context. In 
contrast, Canadian commentators regard it as appropriate to 
interrogate judges before they are appointed. Rigorous ques­
tioning of candidates’ views about the theory and practice of 
constitutional law, in particular, is advocated because ‘it puts 
justice and the values on which the [Canadian Chanter of 
Rights and Freedoms] is based at risk when the commitment 
of those nominated to the Court is ambiguous and clouded in 
doubt.’4

The Democrats’ view is that the need for the three arms of 
Australian government to be independent precludes a greater 
role for Parliament in High Court appointments. Parliamen­
tary appointment raises concerns analogous to those raised 
by executive appointment.

A  g re a te r  ro le  f o r  th e  p u b lic

Proposals about public participation in the appointment of 
judges to the High Court include:

• consultation;
• confirmation of candidates at a referendum; and
• popular election of judges by a majority of Australians. 

Judicial appointment procedures in the United States are
often cited as the model. Such proposals have also been 
opposed by the Attorney-General. In particular, the popular 
election of judges was rejected for its potential to be very 
expensive and time-consuming. Further, it would be very 
difficult for the community to make an appropriate decision 
on who should be appointed. Although those elected would 
have popular appeal they might not have the qualities 
required to fulfil judicial functions to the appropriate stan­
dard, and the selection process would be politicised. The 
Australian Democrats do not support the American system 
of electing judges: ‘all of the campaign hoopla that goes with 
it is not something that sits comfortably with the Australian 
political system.’5

Recent proposals for reform

A tto rn ey-G en era l D a ry l W illiam s — 1 9 9 7

Addressing the Monash University Law School Foundation 
on ‘Judicial Independence and the High Court’ in May 1997, 
the Attorney-General rejected major reform to the existing 
procedures for appointment to the High Court. He proposed 
two minor changes to the system:
• greater transparency by explaining to the public the na­

ture of the selection process; and
• more extensive consultation by the Commonwealth 

Attorney-General.
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Mr Williams perceived the major flaw in the existing 
system was that consultation was inconsistent, often 
perfunctory. His view was that more radical reform was 
unnecessary if the consultation process was broadened and 
standardised. He proposed that the Commonwealth 
Attorney-General would advise the State and Territory 
Attomeys-General of an impending vacancy on the High 
Court bench, and invite them to consult widely, identify 
worthy candidates, and provide a list of nominees. The 
Commonwealth Attorney-General would then further 
consult a wide group of informed people, including:
• members of the High Court, Federal Court and Family 

Court;
• ex-judges;
• leaders of the legal profession; and
• Ministers and other parliamentarians, including the 

Leader of the Opposition, shadow Ministers and non­
government parliamentarians.
On the basis of State nominations and his consultations, 

the Attorney-General would advise Cabinet of the best 
person for the job, and an appointment would be made.

However, there is no intention to give Mr Williams’ 
proposals statutory force. The Commonwealth Attorney- 
General has no obligation to comply with the requirements 
for greater transparency and more extensive consultation. 
The Democrats’ concerns regarding the existing system of 
High Court appointments are not addressed by the minimal 
reforms proposed by Mr Williams.

S u p rem e a n d  D is tr ic t C ou rts (A ppo in tm en t o f  Ju dges)  
A m en d m en t B ill  (SA ) — 1994

The Australian Democrat Sandra Kanck introduced this Bill 
into the South Australian Legislative Council in September 
1994. It took the lead in Australia in setting up a 
community-based committee to assist in the selection of 
judges to State Supreme and District Courts. The Bill was 
defeated on its second reading in November 1994 but is 
nonetheless worthy of consideration.

The Bill proposes the establishment of a Judges Selection 
Committee, composed of 14 legal and community represen­
tatives. The Committee is invested with four main functions:
• to establish and maintain a register of people who wish to 

be considered for appointment as a judge;
• to advertise for applicants to the Register;
• to select three candidates for a vacancy; and
• to report to the Governor about the people selected, and 

the methods by which that selection took place.
The South Australian Bill makes further provision for a 

Register of interested people, the advertisement of positions 
and the publication of the specific selection criteria to be 
considered by the Judges Selection Committee. The provi­
sions for registration and the advertising of vacancies mirror 
recent developments in the procedures for appointing lower 
court judges in Great Britain.

S en a te  L e g a l a n d  C on stitu tion a l A ffa irs  C om m ittee  —  
1994

In its May 1994 report on ‘ Gender Bias and the Judiciary ’ the 
Senate Standing Committee on Legal and Constitutional Af­
fairs made various proposals for reform to the existing proce­
dures for appointment to the High Court. In particular, that 
‘the Commonwealth Attorney-General should establish a

committee that would advise him or her on prospective ap­
pointees to the High Court’. The committee was to include 
representatives of the judiciary, both current and retired, 
lawyers, representatives from legal professional and legal 
aid organisations, academics and lay people. As a matter of 
policy, its membership was to be diverse. The Committee re­
garded this as the best way to ensure that consultation was 
formalised and lay views were put forward.

F o rm er A tto rn ey-G en era l M ic h a e l L avarch  — 1993

In a 1993 discussion paper about judicial appointments the 
then Commonwealth Attorney-General Michael Lavarch re­
jected the popular election of judges and any legislative rati­
fication of judicial appointments. However, he gave detailed 
consideration to both retaining the present method of ap­
pointment but requiring the Attorney-General to consult 
various people or bodies, and establishing a commission to 
recommend suitable appointees to the Attorney-General. 
His proposals for consultation do not vary significantly from 
those made more recently by Attorney-General Williams, 
and like Mr Williams’ proposals, do not remedy the principal 
defects of the existing system. In contrast to Mr Williams, 
Mr Lavarch recognised that an appointments commission to 
‘advise the Governor-General and Attorney-General on suit­
able candidates for judicial office’ would have several ad­
vantages, including:

• visibility;
• enhancement of the position of the judiciary as an inde­

pendent arm of government by increasing public confi­
dence in the manner and quality of appointments;

• a stronger guarantee of scrutiny of possible candidates 
and the fields from which they may be selected;

• a measure of protection for the public against political or 
capricious appointments; and

• consistency with international practices and standards.
It is the Australian Democrats’ view that any disadvan­

tages of an appointment commission, which Mr Lavarch 
also considered, are avoided by carefully addressing the 
composition of the commission. In particular, questions to 
be considered include:

• who should be on the commission;
• what is the desirable ratio of lawyers to non-lawyers; and
• who should convene and take responsibility for the work 

of the commission.

Australian Democrats9 model for 
appointment of High Court judges
The Australian Democrats believe that a modified version of 
the South Australian reform proposals, having regard to the 
unique features of appointments to the High Court, must be 
implemented for full public confidence in the court to revive. 
Three principles underlie the Democrats’ model:

• transparency and openness in appointments procedures;
• merit as the fundamental selection criterion; and
• an absence of obstacles for women and members of other 

minority groups.
Ultimately, the appointment process must be depoliti- 

cised. This will be achieved by implementing the Demo­
crats’ two-pronged model.
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T he tw o -p ro n g ed  m o d e l

The first prong of the Democrats’ model is the creation of a 
Judicial Appointments Committee. The second prong is the 
publication o f selection criteria in a Protocol periodically 
reviewed by the Committee. The two-pronged model for ju­
dicial appointments can operate with reference to State Su­
preme Court and Federal Court judges as well as High Court 
judges.

As to the first prong, as early as 1977 in Australia, Chief 
Justice Barwick in his inaugural ‘State of the Judicature’ 
address recommended the creation of a judicial commission 
to advise the executive of people suitable for appointment to 
the High Court. The Chief Justice saw the role of such a body 
as inevitably curtailing executive privilege and restoring 
balance to the Australian political system. Chief Justice 
Gleeson, who recently took his place on the High Court 
bench, expressed the same view in 1979, as have several 
commentators since.6 Their proposals mirror those of the 
South Australian Supreme and District Courts (Appointment 
o f Judges) Amendment Bill, the Senate Legal and Constitu­
tional Affairs Committee, and former Attorney-General 
Lavarch. The International Bar Association supports the 
creation of independent judicial bodies to appoint appellate 
judges. Judicial Advisory Committees, or analogous bodies, 
operate in various jurisdictions, including Israel, Zimbabwe, 
Namibia, 35 American States, and six Canadian provinces 
and two territories. The Australian Democrats’ model draws 
together the strengths of commentators’ proposals, and of 
committees working elsewhere.

The Judicial Appointments Committee should be 
composed of at least seven members, including:

• the Commonwealth Attorney-General;
• one member of the Australian Bar Association;
• one member of the Law Council of Australia;
• one academic (specialising in constitutional law);
• one community member; and
• two State representatives.

Although not so diverse as that of the South Australian 
Bill’s proposed Committee, the composition of the Demo­
crats’ Judicial Appointments Committee ensures a role for 
both legally trained people, and lay people, and is not too 
large to be unworkable. With a membership of around seven, 
maintaining confidentiality during the early stages of the 
Committee’s work, before recommendations are made and 
the reasons made public, would not be difficult.

The Judicial Appointments Committee would assume the 
role currently played by the Commonwealth Attorney- 
General in appointments to the High Court. Accordingly, its 
first function is to consult widely with interested and 
informed parties about people suitable for appointment. 
Consultation is necessary to the extent Attorney-General 
Williams proposed in his May address to undertake in future 
High Court appointments. The consultation is to occur in 
conjunction with the advertisement of positions and receipt 
of nominations.

Next, the Committee is to play a part in selecting appoint­
ees. A Committee might nominate the one person best quali­
fied for the job, or might forward a short-list of candidates to 
the Governor-General in Council. Further, its nomination or 
nominations might be recommendatory only, or binding on 
the Governor-General in Council, such that a person outside 
those nominated by the Committee cannot be appointed, or

cannot be appointed without a public explanation. To invest 
the Committee with power to select a single candidate who 
must be appointed is to give the power of appointment to a 
body besides the Governor-General in Council and would 
require constitutional amendment. However, constitutional 
lawyers have concluded that to confine the Governor- 
General in Council’s choice to three or four candidates nomi­
nated by a Judicial Appointments Committee would require 
no such amendment, particularly if there is ultimate freedom 
to appoint any person, provided a public explanation is given 
for failing to appoint a nominee of the Committee. The 
Democrats’ view is that the Committee should be empow­
ered to select a short-list of potential appointees outside of 
which the Governor-General in Council cannot go. The 
Democrats’ proposal avoids the complexities of constitu­
tional amendment and addresses issues of democracy. The 
appointment of judges is an exercise of public power and 
should ultimately, although not exclusively, be performed by 
those accountable to Parliament and the people.

As to the second prong, generally, merit must be the basic 
principle governing selections for appointments to the High 
Court. However, merit, without definition, is a subjective 
and amorphous concept. The qualifications and skills that 
constitute merit must be identified and made available for 
public scrutiny. The selection criteria must emphasise the 
importance of an independent judiciary with integrity, and 
that equal opportunity principles prevail. Various commen­
tators judicially trained and otherwise, have formulated lists 
of the qualities expected of candidates for appointment to the 
judiciary, and in particular, the High Court.7 A High Court 
judge must have legal skills of the highest order, as well as 
various personal qualities.

The legal skills required of a High Court judge include:

• a thorough knowledge of the law;
• long experience in the practice of the law;
• the respect of colleagues;
• oral and written skills;
• intellectual capacity;
• thorough understanding of the rule of law, the role of the 

High Court and Australia’s system of government;
• analytical ability;
• ability to digest large quantities of information and iden­

tify the legal issues arising from them;
• ability to quickly master complex material and novel ar­

guments;
• ability to make reasoned judgments;
• thorough knowledge of the laws of evidence and proce­

dure; and
• litigation experience, including advocacy experience. 

The personal qualities required of a High Court judge
include:
• independence;
• integrity;
• industry;
• impartiality;
• self-discipline;
• morality and a sense of ethics;
• practicality and common sense;
• assertiveness, where necessary;
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• personality, including fairness, sympathy, charity, gener­
osity, compassion, patience, even-temperedness, willing­
ness to listen and to understand the viewpoints of others, 
and gender and cultural sensitivity;

• organisational and management skills;
• ability to reach a verdict and judgment in a timely man­

ner;
• a willingness to participate in professional training;
• a sense of public service;
• a history of involvement in community organisations or 

activities; and
• breadth of vision.

Some commentators also regard the fair reflection of 
society as a criterion in the appointment of High Court 
judges.8 The Australian Democrats support this view. A 
personal quality of judges related to the fair reflection princi­
ple is experience and understanding of life in general. That 
is, social perceptiveness should be regarded as a relevant 
criterion in the quest for a more balanced High Court bench.

According to the Democrats’ model, the Judicial 
Appointments Committee is responsible for drafting the 
selection criteria for appointment of High Court judges. The 
Committee must then record the criteria in a protocol that it 
should periodically review and update. The protocol would 
be available for public scrutiny.

Chief Justice Malcolm of the Western Australian 
Supreme Court agrees that the public should be informed 
about the criteria considered relevant in making a judicial 
appointment. The Law Council of Australia has also stated 
that it would ‘advocate that a protocol— though not enforce­
able by law — might be adopted by the present, and future, 
federal Attomeys-General, formalising the selection criteria 
for merit of judicial appointees. This would serve a useful 
purpose in fUrther clarifying the qualities required of federal 
judicial appointments.’

Necessary legislative amendment
The Australian Democrats’ view is that the reformed model 
for High Court appointments must be given statutory force. 
The Democrats propose amendment to the High Court o f  
Australia Act. In particular, s.6 should be amended to pro­
vide for the establishment, constitution and functions of the 
Judicial Appointments Committee. Further, s.7 should be 
amended by adding to the qualifications requirement a refer­
ence to the Protocol of criteria to be drafted by the Commit­
tee. General recognition of the principles o f equal 
opportunity, independence and integrity might also be statu­
torily entrenched.

According to the Democrats’ model, no constitutional 
amendment is required. The proposed reforms lie on top of 
the existing constitutional requirements. Constitutional 
amendment must comply with the rigorous elements of s. 128 
of the Constitution.

Alternatively, the federal Parliament probably has power 
under s.51 (xxxix) of the Constitution to draft new legislation 
establishing the Judicial Appointments Committee, defining 
its members, describing its functions, and confining the 
Attorney-General’s choice to someone on the Committee’s 
short list of approved candidates. The South Australian 
Supreme and District Courts (Appointment o f Judges) 
Amendment Bill provides a valuable model.

Conclusion
The existing system for appointment of judges to the High 
Court of Australia needs to be reformed. In the words of 
Chief Justice Barwick, ‘the time has arrived in the develop­
ment of this community and of its institutions when the privi­
lege of the Executive Government in this area should at least 
be curtailed. ’9 The Australian public should no longer be left 
in the dark about how candidates are identified and com­
pared and appointments made. Nor should it have to trust 
that public interest and not political concerns motivate the 
Commonwealth Attorney-General when selecting appoint­
ees. The Australian Democrats’ proposedmodel for appoint­
ment of judges to the High Court would:
• provide transparency;
• reduce the potential for political appointments;
• promote a judiciary that fairly reflects the diversity of 

Australian society;
• safeguard the independence of the judiciary; and
• improve accountability.

Only in these circumstances will public confidence in the 
nation’s highest and most influential court fully revive.
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