However, there was also the case of another Hungarian
priest who was granted asylum and had spent more than two
decades inside a United States Embassy compound in Buda-
pest since he was unable to get safe passage outside the Em-
bassy compound for settlement in the United States.

Based on both international law and practice, the Brune-
ian, French and Swiss authorities can be said to have acted
perfectly within their sovereign rights to return the Indone-
sians to the custody of the Malaysian authorities in Kuala
Lumpur.

Non-refoulement

A more controversial issue in the situation is whether Malay-
sia arguably violates international law in apparently sending
back to Indonesia those Indonesians who have already been
determined by the UNHCR office in Kuala Lumpur as refu-
gees. The principle of non-refoulement, mentioned above is
stated in the 1951 Convention on Refugee and Displaced
Persons. Malaysia is not a party to the Convention and there-
fore ordinarily is not bound by it. However, it has been
claimed by some international lawyers and virtually all
refugee-activists that the principle of non-refoulement has
now become customary international law and that particular
provision of the Refugee Convention should ‘bind’ even
non-parties to the Refugee Convention such as Malaysia.

It would be ‘sitting on the fence’ but it would perhaps not
be wrong to state that perhaps the metaphorical jury is still
‘out’ on the technical or legal issue of whether or not the prin-
ciple of non-refoulement has become customary interna-
tional law. Many countries including some, who are state
parties to the Refugee Convention, such as the United States,
have been alleged to have violated the non-refoulement prin-
ciple.?

What if some or all of the applications for ‘asylum’ of the
Indonesians in the US Embassy compound are accepted by
the United States? It is unlikely that the United States itself
will accept them as refugees for ‘resettlement’ in the United
States. If the Indonesians’ ‘applications’ are accepted it is
perhaps more likely that they would be handed over to the
UNHCR in Kuala Lumpur.

If the UNHCR also concurs that those who were inside
the US Embassy are refugees whose lives or freedoms would
be endangered if they were sent back to the ‘territories or
frontiers that they came from’, then it should ensure that all
proper protection be accorded to them so that refoulement of
these refugees does not take place.

In the intricate web of the ‘triangular’ relationships and
political equations of the three countries (Indonesia, Malay-
sia and the United States) which are involved in this
‘refugee’ incident, genuine Indonesian refugees would, it is
hoped, not become ‘political footballs’. Instead they should
be accorded the minimum protections which are based both
on legal and humanitarian principles.

Myint Zan teaches law at Deakin University.
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Postscript

On 28 July 1998 the author confirmed by phone with Mr
James Warren, Information Officer at the United States Em-
bassy in Kuala Lumpur that the eight Achenese refugees are
still inside the United States Embassy Compound in Kuala
Lumpur. They have been there since 10 April 1998 and have
been given temporary protection and provided with food,
shelter and medical treatment by the authorities of the United
States Embassy in Kuala Lumpur, obviously with the acqui-
escence of and authorisation from the Department of State in
Washington DC. (To pursue further and in context the theme
raised earlier as to whether an Embassy compound is a suit-
able or advisable place for seeking asylum, it seems that the
eight Achenese in this case — in contrast to the 14 others
who had unsuccessfully sought protection in Embassy prem-
ises elsewhere in Kuala Lumpur — have taken a calculated
and, so far, not counter-productive risk. And the United
States authorities deserve credit for their humanitarian act in
providing temporary protection and sustenance to the
refugees.)

According to Warren, the eight Achenese — as well as
the 14 who had been expelled from the Bruneian, French and
Swiss diplomatic premises — had already been determined
by the UNHCR as being entitled to protection as refugees
which would include the principle of non-refoulement. War-
ren stated that the UNHCR is currently liaising with possible
‘third countries’ which might be willing to take the eight
Achenese refugees for resettlement.

If and when third party resettlement is found for the
Achenese refugees by the UNHCR, one surmises that they
will have to be taken out of the United States Embassy com-
pound (presumably in a vehicle belonging to the UNHCR) to
an airport or other point of departure in Malaysia. It is hoped
that if and when this occurs Malaysian authorities will not
interfere in the process by arresting and sending them back to
Indonesia as they had apparently done with the 14 others (see
above). Such ‘non-interference’ with the UNHCR process
by the Malaysian authorities is perhaps an ‘irreducible mini-
mum obligation’ required of Malaysia under international
law. MZ

INSURANCE

‘I'm sorry, your
policy doesn’t cover
that’

DAVID NIVEN discusses some
exclusion clauses in insurance
contracts.

One of the principal grounds for rejecting insurance claims is
that the claim is not covered by the terms of the policy, or is
specifically excluded. When considering this issue it is im-
portant for insurers to be mindful of the limitations imposed
by the Insurance Contracts Act 1984 (Cth) on an insurer’s
ability to reject such a claim.
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Interpreting the policy

Of course, the fundamental issue for any insurer is to deter-
mine whether the terms and conditions of the policy encom-
pass the claim the insured is seeking to make. A central
principle in interpreting a clause in a policy is that the intention
of the insurer and the insured as set out in the contract is to be
given effect. In general, evidence derived from sources outside
the contract, sometimes known as parole, external or extrinsic
evidence is usually not relevant to interpreting the clause. A
statement made by the insurer which is not contained in the
policy may be a misrepresentation for which compensation is
payable if that statement is untrue, and induced the insured (or
anyone relying on it) to enter into the contract.

The other important rule governing the interpretation of in-
surance policies is known as the Contra Proferentum Rule.
Under this rule, if a clause has an ambiguous meaning then it
will be interpreted in the least favourable way to the person
who clause. This will invariably be the insurer in all standard
insurance policies. A similar rule exists under s.23 of the In-
surance Contracts Act 1984 which provides that where an in-
surance proposal contains an ambiguous question which a
reasonable person in the circumstances could have understood
another way, then the question will be interpreted as if that
other meaning were correct.

Case study

A recent illustration of the principles contained in the Contra
Proferentum rule occurred in a case before the Claims Review
Panel. The insured was an invalid who was confined to a mo-
torised wheelchair. This was normally housed in the insured’s
home and became the subject of the insurance dispute when
the wheelchair was stolen from the premises. The insured
made a claim on his insurer for the cost of the wheelchair un-
der the terms of his home and contents insurance. The insurer
rejected the claim on the basis that the wheelchair was not cov-
ered by the policy as it fell within an exclusion clause which
stated that the cover would not extend to theft of a motor vehi-
cle from the insured’s premises. The insurer claimed that as
the wheelchair was a motorised unit for transportation it con-
stituted a motor vehicle within the terms of the policy.

The Panel decided the dispute on the basis that it was am-
biguous whether or not the term ‘motor vehicle’ applied to the
wheelchair. On one hand it accepted that the insurer’s defini-
tion was possible, but it equally accepted that the wheelchair
was not registered as a motor vehicle, nor did it fall within the
definition of a motor vehicle under motor vehicle registration
laws. Given the choice of interpretations, the panel was bound
to accept the interpretation that favoured the insured.

Exclusion clauses

The Insurance Contracts Act provides two significant reme-
dies relating to the situation where a claim is refused on the ba-
sis of an exclusion clause or some act by the insured after the
contract has been entered into.

Section 54 of the Act provides that where an insurer rejects
an insurance claim on the basis of some act of the insured or
some other person that occurred after the insurance contract
was entered into, the insurer may only refuse the claim to the
same degree as the insurer has been prejudiced by the act in
contravention of the policy. This provision is often useful
where a claim has been rejected on the basis that the insured
failed to comply with a condition of the policy.
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Case study

The insured’s motor vehicle insurance policy stated that
the insurer excluded liability for any damage to the vehicle
when it was not in a roadworthy condition. At the time the
insured entered into the contract of insurance the tyres on
the vehicle were in a roadworthy state and had the re-
quired amount of tread. Sometime thereafter the condition
of the tyres deteriorated to an unroadworthy state. At this
time the insured was involved in a collision where the in-
sured vehicle was damaged by being struck from behind
whilst stationary at a red light. In this instance the insurer
could not deny liability on the basis that the vehicle was in
an unroadworthy state. The poor condition of the tyres had
not prejudiced the insurer as they had no part in causing
the accident to occur.

On the other hand if the circumstances of the claim in-
volved damage to the vehicle due to striking a tree after the
insured had skidded off the road, then the poor state of the
tyres may be relevant to the accident and so allow the in-
surer to exclude the claim.

The second important set of provisions are ss.46 and 47
of the Insurance Contracts Act. Section 46 provides that a
clause which purports to exclude liability for a defect or
imperfection in the insured goods will not be effective
where the insured was unaware of the defect, and the cir-
cumstances are such that a reasonable person would have
also been unaware of the defect. Therefore, if a person had
taken out insurance over their home which was to later suf-
fer structural damage, the insurer would not be able to
avoid liability if it was subsequently found that the struc-
tural damage had been caused by some hidden defect in the
building, such as the use of poor materials when the house
had been built, unless it could be shown that the insured
was aware, or should reasonably have been aware, of this
defect.

Section 47 is a similar provision relating to the common
occurrence of insurance companies endeavouring to avoid
liability for pre-existing illness under sickness and acci-
dent insurance policies. The provision states that where at
the time the contract was entered into the insured was not
aware of, and could not reasonably have been aware of, an
illness or disability, then the claim for that illness or dis-
ability under a contract of insurance cannot be avoided on
the basis of an exclusion for that pre-existing illness or dis-
ability. This provision is very useful in consumer credit in-
surance disputes. It is important to note this provision is not
available in disputes about health insurance as this is one of
the few forms of insurance not covered by the Insurance
Contracts Act.

David Niven is a Melbourne financial services consultant.

ON THE INTERNET

‘Lawstuff', the new website for the National
Children’s and Youth Law Centre

This website aims to take the law out of stuffy
court rooms and legal offices and presentitina
forum that is fresh and accessible for all young
Australians. The site’s 160 screens of informa-
tion cover major legal issues and answer com-
monly asked legal questions.

Visit the site at: http//www.lawstuff.org.au
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