
State housing in 
New Zealand

Andrew Alston

The transition from 
subsidised rents to market 
rents.

m s  SH ipL ey. 

Vk)U Si^6- n Z  Q e cko h l  

" p M - r  W £  t f d v r  7 -0  

PAy M A d K rr /^ e w 'T 're o .

R’O * '/'T W A fjr

F o r  o v e r  5 0  y e a r s  in  N e w  Z e a la n d , p e o p le  o n  lo w  in c o m e s  w e re  a b le  
to  l iv e  in  h o u se s  o w n e d  b y  th e  s ta te  o n  th e  b a s is  th a t th e y  p a y  re n ts  
w h ic h  w e re  d e te rm in e d  a c c o rd in g  to  th e ir  c a p a c ity  to  p a y : u su a lly , n o t 
m o re  th a n  2 5 %  o f  th e ir  in c o m e . In  1992 , th e  G o v e rn m e n t in tro d u c e d  
th e  Housing Restructuring Act w h ic h  se t th e  s c e n e  fo r  a  n e w  p o lic y  o f  
‘m a rk e t r e n t s ’ c o m p le m e n te d  b y  a n  ‘a c c o m m o d a tio n  s u p p le m e n t’ fo r  
th e  n eed y .

T h is  a r t ic le  d is c u sse s  th e  1992  re fo rm s : th e ir  ju s t i f ic a t io n ;  c r i t ic ism  
o f  th e m ; th e  re s p o n se  o f  te n a n ts ’ g ro u p s ; a p p a re n t c o n tra d ic t io n s  in  th e  
o b je c t iv e  o f  th e  Housing Restructuring Act 1992; a n d  s u g g e s tio n s  fo r  
fu tu re  h o u s in g  p o licy .

The background
U n til 1992 , th e  p o lic y  o f  su c c e s s iv e  G o v e rn m e n ts  in  N e w  Z e a la n d  h a d  
b e e n  to  a s s is t p e o p le  o n  lo w  in c o m e s  in to  h o u s in g  th e y  c o u ld  a ffo rd . 
T h is  w a s  a c h ie v e d  m a in ly  th ro u g h  su b s id is in g  re n ts  o f  s ta te  h o u s e s 1 a n d  
g ra n tin g  lo w  in te re s t  lo a n s  to  e n a b le  p e o p le  o n  lo w  in c o m e s  to  p u rc h a s e  
h o m e s  in  th e  p r iv a te  sec to r.

E lig ib i lity  fo r  s ta te  h o u s in g  w a s  d e te rm in e d  b y  a  p o in ts  sy s te m .2 
A p p lic a n ts  fo r  s ta te  h o u s in g  w o u ld  b e  a llo c a te d  p o in ts  a c c o rd in g  to  
c e r ta in  d e f in e d  c rite r ia . T h e  m a in  fa c to rs  w h ic h  w e re  ta k e n  in to  a c c o u n t 
w e re : (1 ) th e  a d e q u a c y  o f  th e  a p p lic a n t’s e x is tin g  a c c o m m o d a tio n ; 
(2 ) th e  in c o m e  o f  th e  a p p lic a n t; (3 )  th e  a f fo rd a b il i ty  o f  th e  a p p lic a n t’s 
e x is tin g  a c c o m m o d a tio n ; (4 ) th e  le n g th  o f  tim e  th a t th e  a p p lic a n t h a d  
b e e n  o n  th e  w a itin g  lis t; a n d  (5 ) th e  h e a lth  o f  th e  a p p lic a n t. D is c re tio n 
a ry  p o in ts  w e re  a lso  a llo c a te d  o n  th e  b a s is  o f  o th e r  h o u s in g  fa c to rs  n o t 
c a te re d  fo r  u n d e r  th e  f iv e  m a in  h e a d s .

T h e  G o v e rn m e n ts  —  b o th  N a tio n a l a n d  L a b o u r  —  th a t h a d  m a in 
ta in e d  th is  h o u s in g  p o lic y  w e re  g e n e ra l ly  c o m m itte d  to  a  h ig h  le v e l o f  
s ta te  in v o lv e m e n t in  th e  eco n o m y . T h is  m a y  h a v e  c o n tr ib u te d  to  th e  
v e ry  la rg e  d e f ic i t  w ith  w h ic h  th e  n e w  L a b o u r  G o v e rn m e n t w a s  
c o n fro n te d  in  1984.

T h e  L a b o u r  G o v e rn m e n t im m e d ia te ly  e m b a rk e d  o n  a  c h a n g e  in  d ire c 
tio n  in  w h ic h  it a d o p te d  T h a tc h e rite  p o lic ie s  th a t re l ie d  o n  th e  lo g ic  o f  
‘m a rk e t fo rc e s ’. S ta te  asse ts  w e re  so ld , su b s id ie s  to  in e f fic ie n t b u s in e sse s  
(p a r tic u la rly  fa rm in g ) w e re  w ith d ra w n  a n d  ta x a tio n  w a s  re - s tru c tu re d  so  
th a t th e  b u rd e n  w as  b o rn e  less  b y  th e  w e a lth y  a n d  m o re  b y  th e  poor.

B u t th ro u g h o u t th e  te rm  o f  th e  L a b o u r  G o v e rn m e n t —  1 9 8 4 -1 9 9 0  
—  th e  s ta te  h o u s in g  e d if ic e  re m a in e d  s u b s ta n tia lly  in ta c t. A n d  th e  
r ig h ts  o f  te n a n ts  w e re  g e n e ra lly  s tre n g th e n e d  b y  th e  in t ro d u c tio n  o f  th e  
Residential Tenancies Act in  1 9 8 6 .3

Andrew Alston teaches law at the University o f  Canterbury, 
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The 1992 reforms
T h e  N a tio n a l G o v e rn m e n t e le c te d  in  1990  c o n tin u e d  th e  th ru s t o f  th e  
p o lic ie s  th a t h a d  b e e n  in tro d u c e d  b y  th e  p re v io u s  L a b o u r  G o v e rn m e n t 
a n d , in  p a r tic u la r , a p p lie d  th e m  in  sp h e re s  p re v io u s ly  th o u g h t to  b e  sa 
c red : h e a lth  a n d  h o u s in g .
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S T A T E  H O U S I N G  I N  N E W  Z E A L A N D

T h e  h o u s in g  re fo rm s  in t ro d u c e d  in  1992  a re  as  fo llo w s:

•  H o u s in g  N e w  Z e a la n d  L im ite d , a  p r iv a te  c o m p a n y  w ith  a  
c o m m itm e n t to  b e in g  e f f ic ie n t a n d  p ro f i t  d r iv e n , a s s u m e d  
re s p o n s ib i li ty  fo r  th e  a d m in is tra t io n  o f  a ll th e  s ta te ’s 
re n ta l  h o u s in g  (u n d e r  th e  Housing Restructuring Act 
1992);

•  s u b s id is e d  re n ts  fo r  s ta te  h o u s in g  w e re  p h a s e d  o u t a n d  r e 
p la c e d  b y  ‘m a r k e t  r e n t s ’;

•  a n  a c c o m m o d a tio n  su p p le m e n t fo r  th e  n e e d y  w a s  in tro 
d u c e d . T h is  is  p ro v id e d  b y  th e  D e p a r tm e n t o f  S o c ia l W e l
fa re . I t  is  a v a ila b le  to  a ll  te n a n ts  (i.e . b o th  p u b lic  a n d  p r i 
v a te  s e c to r  te n a n ts )  w h o  m e e t  th e  c r ite r ia .

Justification for the reforms
T h e  G o v e rn m e n t ju s t i f ie d  th e  re fo rm s  o n  th e  g ro u n d s  th a t 
th e  e x is tin g  p o lic ie s  w e re  u n fa ir  a n d  in e f f ic ie n t. T h e  fo l lo w 
in g  d e fe c ts  in  th e  e x is tin g  sy s te m  w e re  id e n tif ie d :4

•  s ta te  te n a n ts , th ro u g h  s u b s id is e d  re n ts , r e c e iv e d  su b s ta n 
tia lly  m o re  a s s is ta n c e  th a n  p r iv a te  s e c to r  te n a n ts ;

•  s ta te  te n a n ts  p a id  th e  s a m e  re n t  a s  o th e r  s ta te  te n a n ts  on  
th e  s a m e  in c o m e  re g a rd le s s  o f  th e  re la tiv e  re n ta l  v a lu e  o f  
th e ir  re s p e c tiv e  p re m ise s ;

•  In  so m e  a re a s , th e re  w e re  lo n g  w a itin g  lis ts  fo r  s ta te  
h o u s e s  w h ile  p r iv a te  s e c to r  h o u se s  w e re  e m p ty ;

•  a  te n a n t  in  a  s ta te  h o u s e  w h o  h a d  a  s e r io u s  h o u s in g  n e e d  a t 
th e  t im e  o f  a l lo c a tio n  b u t  w h o s e  c ir c u m s ta n c e s  h a d  
c h a n g e d  w o u ld  b e  a b le  to  s ta y  in  th a t  h o u s e  w h ile  fa m ilie s  
w ith  m o re  u rg e n t  n e e d s  re m a in e d  o n  th e  H o u s in g  C o rp o 
r a t io n ’s w a itin g  lis t;

•  th e  e x is tin g  p o lic ie s  o f  a s s is ta n c e  w e re  f ra g m e n te d  a n d  
u n c o o rd in a te d : ‘T o d a y  1 1 5 ,0 0 0  fa m ilie s  re c e iv e  a c c o m 
m o d a t io n  a s s is ta n c e  f ro m  th e  D e p a r tm e n t o f  S o c ia l W e l
fa re . A n o th e r  1 1 4 ,0 0 0  fa m ilie s  re c e iv e  su p p o r t f ro m  th e  
H o u s in g  C o rp o ra t io n . T h e  Iw i T ra n s i t io n  A g e n c y  is  p ro 
v id in g  a c c o m m o d a tio n  a s s is ta n c e  to  a  fu r th e r  11 ,5 0 0  
M a o r i a n d  P a c if ic  I s la n d  f a m il ie s .’5

T h e  s tro n g e s t a rg u m e n t fo r  th e  re fo rm s  a n d  th e  o n e  w h ic h  
is  c o n s ta n tly  p u t  b y  th e  M in is te r  o f  H o u s in g  is  th a t th e  
p re s e n t  s y s te m  is  fa ire r . T h e  p re v io u s  s y s te m  p ro v id e d  b e n e 
fits  o n ly  to  s ta te  te n a n ts  in  th e  fo rm  o f  su b s id is e d  re n t. N o w , 
a ll te n a n ts  w h o  a re  in  n e e d  a re  e lig ib le  to  a p p ly  fo r  a n  a c c o m 
m o d a t io n  su p p le m e n t.

Criticism of the reforms
T h e re  h a v e  b e e n  a  n u m b e r  o f  s u rv e y s  c o n d u c te d  o n  th e  e ffe c t 
o f  th e  re fo rm s . B o b  S te p h e n s  c o m m e n te d  o n  tw o  o f  th e m  as 
fo l lo w s :6

Waldergrave and Sawrey (1994) investigated the extent of seri
ous housing need, and showed a substantial increase in the de
gree of homelessness and overcrowding following the 
introduction of market rents and the Accommodation supple
ment. The findings of a survey of Salvation Army foodbank us
ers showed ‘that the increases in the accommodation 
supplements have not compensated state housing tenants for the 
change to market rents’. The survey found that 51.8% of respon
dents spent 50% or more of their income in rent (NZCCSS 
1994/95, p.12). These studies indicate an increase in poverty 
hardship following the introduction of the housing reforms, but 
as they are not based on surveys of the total population, the re
sults cannot be generalised.7
T h is  la s t  p o in t  —  th e  fa c t  th a t  th e  su rv e y s  h a v e  n o t  b e e n  

c o m p re h e n s iv e  —  h a s  b e e n  th e  b a s is  o f  th e  re s p o n se  o f  th e  
M in is te r  o f  H o u s in g  a n d  o f  h is  D e p a r tm e n t to  a n y  c r i t ic ism

that is made of the reforms. In Lawson v Housing New 
Zealand, the Minister o f  Housing and the Minister o f  
Finance8 in which a state tenant challenged the assessment 
of rent on her home, the reports of Waldergrave and Sawrey 
and the Salvation Army were presented in evidence but their 
accuracy was queried by the defence:

Mr Coppen, Manager of the Ministry of Housing’s Policy unit 
put in evidence a report done by a Dr Crothers entitled Manukau 
City Overcrowding Survey (1993) in which he spoke to the ten
ants in that area and found only l%-2% of households suffering 
from overcrowding, substandard housing or the like, a figure 
which contrasted with the Rev. Waldergrave’s figures for the 
same area and time. A Ministry of Housing report of 16 May 
1994 is critical of the Salvation Army study on the ground of un
clear methodology and a lack of information on the Accommo
dation Supplement making correct calculations about OTIs 
[outgoings to income ratios] impossible, [at 44]
Of course, it is impossible for organisations like the 

Salvation Army to carry out the kind of research that the 
Minister considers to be acceptable.9 They simply do not 
have the resources. Nevertheless, the fact that the findings of 
the various small scale research projects on the effect of the 
reforms have been consistent may give some cause for 
concern.

The criticisms that have been made of the 1992 housing 
reforms may be summarised as follows:

• Tenants should not pay more rent than they can afford. 
The surveys show that some tenants on low incomes are 
paying more than 50% of their incomes on rent.

• Tenants are finding the money to pay rent but they may 
have to go to the foodbank for food. The fact that they are 
paying the rent does not mean that they can afford it.

• The significant problem is one of affordability. In some 
areas, there may also be a problem of availability.

• Accommodation supplements paid to private sector ten
ants are frequently passed on to landlords in the form of 
increased rents.

• As the biggest landlord in the country, particularly in re
spect of premises occupied by low income tenants, Hous
ing New Zealand is able to arbitrarily determine market 
rents.

Lawson v Housing New Zealand, the Minister 
of Housing and the Minister of Finance
In 1996, Mrs Lawson, a state tenant, applied to the High 
Court of New Zealand for judicial review of decisions to in
crease her rent to a full market rent. In his judgment of 92 
pages, Williams J considered four main issues:

• whether the defendants were amenable to judicial review;
• whether Mrs Lawson had a ‘legitimate expectation’10 that 

she and other former state house tenants would not be 
forced out of their homes if they were unable to afford 
market rents and whether the defendants acted in breach 
of that expectation;

• whether the conduct of Housing New Zealand in charging 
market rents was unlawful and in breach of s. 8 of the New 
Zealand Bill o f  Rights Act 1990 which provides that 
‘No-one shall be deprived of life except on such grounds 
as are established by law and are consistent with the prin
ciples of fundamental justice’;

• whether the Ministers had failed to have proper regard to 
international obligations.
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T h e re  s e e m s  to  h a v e  b e e n  litt le  su b s ta n c e  in  e ith e r  th e  
s e c o n d  o r  th e  th ird  g ro u n d , a lth o u g h  W illia m s  J d is c u sse s  
th e m  b o th  th o ro u g h ly . T h e  f ir s t  g ro u n d  c o u ld  a lso  h a v e  b e e n  
d e a lt  w ith  b r ie f ly  o n  th e  b a s is  th a t M rs  L a w s o n ’s a tta c k  w a s  
o n  m e r its  a n d  n o t o n  p ro c e s s . It w a s  a c c o rd in g ly  o u ts id e  th e  
a m b it o f  ju d ic ia l  rev iew . H o w e v e r , H is  H o n o u r ’s d is c u s s io n  
o f  th e  g ro u n d  c o n ta in s  in te re s t in g  in fo rm a tio n  a n d  c o m m e n t 
o n  th e  Housing Restructuring Act 1992 a n d  o n  th e  C ro w n ’s 
so c ia l o b je c t iv e s . T h e  f ir s t  g ro u n d  is d is c u s s e d  b e lo w . T h e  
la s t g ro u n d  ra is e s  in te re s t in g  is su e s  in  r e s p e c t o f  o u r  o b lig a 
tio n s  to  c o m p ly  w ith  in te rn a tio n a l in s tru m e n ts . I t  to o  is  
d is c u s s e d  b e lo w .

Judicial review
M rs  L a w s o n  a s s e r te d  th a t H o u s in g  N e w  Z e a la n d  h a d  fa i le d  
to  h a v e  p ro p e r  r e g a rd  to  th e  C ro w n ’s so c ia l o b je c tiv e s  a n d  
th e  in te re s ts  o f  th e  c o m m u n ity  as  re q u ire d  b y  s .4  o f  th e  Hous
ing Restructuring Act 1992.

T h is  A c t p ro v id e s  fo r  th e  a c q u is it io n  b y  th e  C ro w n  o f  
sh a re s  in  th e  c a p ita l  o f  a  c o m p a n y  in c o rp o ra te d  u n d e r  th e  
c o m p a n ie s  A c t —  ‘H o u s in g  N e w  Z e a la n d ’ —  a n d  fo r th e  
v e s t in g  in  th a t c o m p a n y  o f  s ta te  h o u s in g  la n d  h e ld  b y  th e  
C ro w n . S e c tio n  4 (1 )  p ro v id e s  th a t th e  p r in c ip le  o b je c t iv e  o f  
th e  c o m p a n y  sh a ll b e :

to operate as a successful business that will assist in m eeting the 
C row n’s social objectives by providing housing and related 
services ... and to this end to be —

(a) as profitable and efficient as com parable businesses that are 
not ow ned by the Crow n; and

(b) an organisation that exhibits a sense o f social responsibility 
by having regard to the interests o f  the com m unity in which 
it operates; and

(c) a good employer.

U n d e r  s. 15, th e  so c ia l o b je c t iv e s  o f  th e  C ro w n  in  re la tio n  
to  th e  p ro v is io n  o f  h o u s in g  a n d  re la te d  se rv ic e s  a re  c o m m u 
n ic a te d  e a c h  y e a r  b y  th e  M in is te rs . T h e se  a re  re -e x p re s se d  in  
th e  b o a rd  o f  d ire c to rs  a n n u a l d ra f t s ta te m e n t o f  c o rp o ra te  
in te n t. T h e  4  Ju n e  1992  le t te r  to  H o u s in g  N e w  Z e a la n d  
o u tl in e d  th e  C r o w n ’s so c ia l o b je c t iv e s  fo r  th e  1 9 9 3 -9 4  y e a r  
in  th e  fo l lo w in g  te rm s:

A  w ell housed population is a key social objective o f  the G ov
ernm ent. The G overnm ent’s first priority in achieving this ob
jective  is to assist those on low  incom es to access adequate and 
affordable accom m odation. As ow ners o f  H ousing N ew  Z ea
land, therefore, the G overnm ent w ishes you to direct the busi
ness prim arily  at the accom m odation needs o f  low incom e N ew  
Zealanders. The com pany’s rental housing should therefore be 
o f  a type, quality  and location that m eets this target group. We 
w ould expect the S tatem ent o f  C orporate Intent to elaborate on 
how  the com pany w ill m eet the requirem ents o f  this m arket seg
ment, especially  regarding the proportion o f  the current stock 
that w ill be dedicated to  low  incom e housing and how that pro
portion m ight be increased.

W illia m s  J s a id  th a t th e re  w a s  fo rc e  in  th e  su b m iss io n  
m a d e  fo r  M rs  L a w s o n  th a t  n o th in g  in  th e  Housing Restruc
turing Act n o r  in  th e  s ta te d  so c ia l o b je c t iv e s  re q u ire d  H o u s 
in g  N e w  Z e a la n d  to  in c re a se  its  re n ts  to  m a rk e t le v e l (a t 60 ). 
N e v e r th e le s s , th e re  w a s  a  w e a lth  o f  m a te r ia l  a v a ila b le  to  th e  
b o a rd  o f  d ire c to rs  to  th e  e f fe c t th a t th a t w a s  th e  G o v e rn 
m e n t ’s w ish . H is  H o n o u r  sa id :

the poin t w here the subm ission on Mrs. L aw son’s behalf fails, is 
that, H ousing N ew  Z ealand’s decision to shift the rents for its 
houses to m arket rent and the m eans by w hich that was done, 
was a m atter w hich lay w ithin the discretion o f  the board acting

in accordance w ith its statutory obligations and w ithin the given 
objectives, [at 61]

M o re o v e r , M rs  L a w s o n ’s c o n c e rn  w a s  n o t  w ith  th e  
d e c is io n -m a k in g  p ro c e s s , b u t  w ith  th e  fa c t th a t th e  re n t h a d  
b e e n  in c re a se d . T h u s , W illia m s  J h e ld  th a t h e r  a tta c k  w a s  
o u ts id e  th e  a m b it o f  ju d ic ia l  r e v ie w .11

International instruments on housing
O n  b e h a l f  o f  M rs  L a w so n , it w a s  s u b m itte d  th a t th e  h o u s in g  
re fo rm s  d id  n o t c o m p ly  w ith  N e w  Z e a la n d ’s o b lig a tio n s  u n 
d e r  in te rn a tio n a l in s tru m e n ts  w h ic h  s p e c ify  s ta n d a rd s  in  r e 
sp e c t o f  h o u s in g . W illia m s  J s u m m a ris e d  th e s e  o b lig a tio n s  
as fo llo w s:

The first o f these instrum ents is the U nited N ations D eclaration 
o f  H um an R ights (U ND HR ), Art. 25.1 o f  w hich g ives everyone 
... the right to a standard o f living adequate for the health and 
w ell-being o f  h im self and his fam ily including ... housing.

The next is the International C ovenant on E conom ic Social 
and C ultural R ights (ICESC R) ratified by N ew  Z ealand on 28 
D ecem ber 1978. A rticle 2.1 requires each state party to take 
steps to the ‘m axim um  o f its available resources’ to  achieve pro
gressively the full realisation o f  the rights recognised  in the 
covenant w hilst Art. 11(1) repeats Art. 25.1 o f  the U N D H R  al
though it adds a right to ‘continuous im provem ent o f  living con
d itions’ and an obligation on parties to take ‘appropriate steps to 
ensure the realisation o f  this rig h t’.

The IC ESCR  was am plified first on 12 D ecem ber 1991 in 
General Comment No. 4 on the Right to Adequate Housing 
w hich described itse lf as the ‘single m ost authoritative legal in
terpretation o f  w hat the right to housing actually m eans in legal 
te rm s’. A dequate housing is defined as including a num ber o f  
factors, including affordability and as m eaning that housing 
costs should be such that other basic needs are not com pro
m ised, and that the percentage o f  housing-related costs is, in 
general, com m ensurate w ith incom e levels.

The IC ESCR  w as further am plified in D ecem ber 1993 by 
U nited N ations Fact Sheet No. 21 entitled 'The Human Right to 
Adequate Housing’. That docum ent further defines the phrases 
in the international instrum ents earlier discussed. The obliga
tion on a  state party is said to have been broadly interpreted and 
to have obliged G overnm ents to take ‘steps w hich are deliberate 
concrete and targeted’ tow ards m eeting the obligations in the 
covenant, including developm ent o f  a national housing strategy, 
reflecting consultation w ith all social sectors. The Fact Sheet 
says that ‘any deliberate retrograde m easures as far as living 
conditions are concerned’ w ould require the ‘m ost careful con
sideration’ if  a state was to not be in breach o f  the obligation to 
‘achieve progressively’.

The Convention on the R ights o f  the Child ratified by N ew  
Z ealand in M arch 1993 was also invoked ... A rt.27 o f that con
vention requires state parties to recognise an adequate standard 
o f  living for every child and obliges parties to take appropriate 
m easures to assist parents and others responsible for a child to 
im plem ent that right, [at 41 -2 ]

O f  th e se  in s tru m e n ts , N e w  Z e a la n d  h a s  n o t ra t if ie d  th e  
U N D H R  w h ic h  is  a  d e c la ra tio n , n o t a n  in te rn a tio n a l c o v e 
n a n t. H o w e v e r, it h a s  ra t if ie d  th e  IC E S C R  a n d  th e  C o n v e n 
tio n  o n  th e  R ig h ts  o f  th e  C h ild . W illia m s  J d e s c r ib e d  th e  
G e n e ra l C o m m e n t N o . 4  a n d  F a c t S h e e t N o . 21 as a p p e a r in g  
to  b e  ‘n o  m o re  th a n  c o m m e n ts  b y  th e  U n ite d  N a tio n s  
C o m m is s io n  o n  E c o n o m ic  S o c ia l  a n d  C u l tu ra l  R ig h ts  
e x p a n d in g  o n  its  v ie w  as to  w h a t is  e n c o m p a sse d  w ith in  th e  
b ro a d e r  te rm s  o f  th e  C o v e n a n t i t s e l f ’ (a t 86 ).

N o n e  o f  th e se  in te rn a tio n a l c o n v e n tio n s  h a v e  b e e n  in c o r
p o ra te d  in to  N e w  Z e a la n d ’s d o m e s tic  law . H o w e v e r , th is  
d o e s  n o t m e a n  th a t M in is te rs  a re  e n ti t le d  to  ig n o re  th em . In
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Tavita v Minister o f Immigration [1 9 9 4 ] 2  N Z L R  2 4 7  a t 2 6 6  
th e  C o u r t o f  A p p e a l sa id :

If  and w hen  the matter does fall for decision , an aspect to be 
borne in m ind m ay be one urged by counsel for the appellant: 
that sin ce  N e w  Z ealan d ’s accession  to the Optional Protocol the 
U nited  N ation s H um an R ights C om m ittee is in a sense part o f  
this country’s jud icia l structure, in that individuals subject to 
N e w  Zealand jurisd iction  have direct rights o f  recourse to it. A  
failure to g iv e  practical effect to international instruments to 
w hich  N e w  Zealand is a party m ay attract criticism . L egitim ate  
criticism  cou ld  extend to the N e w  Zealand Courts i f  they w ere to 
accept the argum ent that, because a d om estic statute g iv in g  d is
cretionary pow ers in general term s does not m ention interna
tional hum an rights norm s or obligations, the execu tive is 
necessarily  free to ignore them.

In  Lawson s case, W illia m s  J d id  c o n s id e r  w h e th e r  th e re  
h a d  b e e n  c o m p lia n c e  w ith  th e  in te rn a tio n a l in s tru m e n ts . A s 
to  th e  U N D H R  a n d  th e  IC E S C R , H is  H o n o u r  sa id  th a t th e y  
a re  b o th  p h ra s e d  in  g e n e ra l te rm s  as fa r  as  th e  m a tte rs  in  is su e  
in  th e  p ro c e e d in g s  w e re  c o n c e rn e d  a n d  th a t th e  p o lic y  o f  th e  
G o v e rn m e n t o n  h o u s in g  s in c e  1990  d o e s  n o t a p p e a r  to  ru n  
c o u n te r  to  th e  o b lig a tio n s  u n d e r  th e se  C o n v e n tio n s  g iv e n  th e  
c o n tin u a tio n  o f  th e  s ta te  H o u s in g  re n ta l  s to c k  a n d  th e  o th e r  
m e a s u re s  u n d e r ta k e n  su c h  as  fa c i l i ta t in g  tra n s fe rs  to  m o re  
a p p ro p r ia te  a c c o m m o d a tio n  a n d  th e  A c c o m m o d a tio n  B e n e 
f it (a t 88).

T h e  C o n v e n tio n  o n  th e  R ig h ts  o f  th e  C h ild  w a s  n o t a p p li
c a b le  to  th e  c a se  as  M rs  L a w s o n  h a d  n o  c h ild re n  liv in g  a t 
h o m e .

G e n e ra l C o m m e n t N o . 4  a n d  F a c t S h e e t N o . 21 w e re  o f  
u n c e r ta in  s ta tu s . A s  to  th e  o b lig a tio n s  w h ic h  th e y  e x p re s s , 
W illia m s  J sa id :

A s the authorities dem onstrate, it is not for this Court to judge  
w hether the G overnm ent o f  N e w  Zealand has fu lly  com plied  
w ith those ob ligations. It is su ffic ien t for this Court to reach the 
v iew  that the G overnm ent has plain ly m ade efforts to balance 
the com peting  factors . . .  The statem ent o f  the G overnm ent’s 
S ocial O b jectives and the Statem ent o f  corporate Intent dem on
strate the efforts o f  the defendants to acknow ledge N e w  Z ea
land’s international ob ligations concerning housing w ithin  the 
term s o f  the H ou sin g  R estructuring A ct 1992. W hether N ew  
Zealand has fu lfilled  its international ob ligations is a matter on  
w hich  it m ay be jud ged  in international forum s but not in this 
Court, [at 8 9 -9 0 ]

T h is  la s t  c o m m e n t —  th a t  it w a s  n o t  fo r  th e  H ig h  C o u r t to  
ju d g e  w h e th e r  N e w  Z e a la n d  h a s  fu lf i l le d  its  in te rn a tio n a l 
o b lig a tio n s  —  d o e s  n o t se e m  to  a c c o rd  w ith  e a r l ie r  p a r ts  o f  
th e  ju d g m e n t.  W h y  d is c u ss  th e s e  o b lig a tio n s  a t le n g th  a n d  
a p p ly  th e m  to  th e  fa c ts  o f  th e  c a se  i f  to  d o  so  is  to  b e  ju s t  an  
ir re le v a n t g e s tu re ?  M o re o v e r , th e  c o m m e n ts  o f  th e  C o u rt o f  
A p p e a l in  Tavita v Minister o f Immigration, w h ic h  w e re  c ite d  
b y  W illia m s  J in  h is  ju d g m e n t,  in d ic a te  th a t a  c o u rt sh o u ld  
g iv e  e ffe c t to  in te rn a tio n a l o b lig a t io n s .12

I f  th e  s i tu a t io n  fo r  s ta te  te n a n ts  w o rse n s  th e re  m a y  b e  
g ro u n d s  fo r  a  fu tu re  a p p lic a tio n  to  th e  H ig h  C o u rt b a s e d  o n  
fa i lu re  to  c o m p ly  w ith  o u r  in te rn a tio n a l o b lig a tio n s .

H o u s in g  N e w  Z e a la n d ’s p r in c ip le  o b je c t iv e  a n d  th e  
p o s s ib il i ty  o f  a p p ly in g  fo r  a  d e te rm in a tio n  o f  m a rk e t re n t

T h e  a p p lic a tio n  in  Lawson v Housing New Zealand w a s  
d o o m e d  to  fa il s im p ly  b e c a u s e  it  w a s  b a s e d  o n  th e  m e r its  o f  
H o u s in g  N e w  Z e a la n d ’s re n t in c re a se  p o lic y  a n d  n o t o n  th e  
p ro c e s s  b y  w h ic h  th e  p o lic y  w a s  m a d e . A c c o rd in g ly , it w as  
o u ts id e  th e  a m b it o f  ju d ic ia l  rev iew . H o w e v e r , th is  is  n o t to  
sa y  th a t th e re  is  n o  b a s is  fo r  fu tu re  c h a lle n g e s  to  m a rk e t re n ts  
o f  s ta te  h o u se s . A  c h a lle n g e  m a y  b e  b ro u g h t, n o t b y  w a y  o f

ju d ic ia l  rev iew , b u t  b y  w a y  o f  a p p lic a tio n  fo r  a  d e te rm in a tio n  
o f  m a rk e t ren t.

T h e  e sse n c e  o f  th is  a p p lic a tio n  w o u ld  b e  th a t  (1 )  H o u s in g  
N e w  Z e a la n d  is b o u n d  b y  its s ta te d  p r in c ip le  o b je c t iv e  to  
p ro v id e  p u b lic  h o u s in g  a t a ffo rd a b le  re n ts  a n d  (2 ) th is  fa c to r  
m u s t b e  ta k e n  in to  a c c o u n t in  d e te rm in in g  m a rk e t  re n ts  o f  
s ta te  h o u ses .

The principle objective of Housing New 
Zealand
T h e  k e y  w o rd s  o f  s .4 ( l )  o f  th e  Housing Restructuring Act 
1992 a re  h ig h lig h te d  b e lo w . T h e  s e c t io n  p ro v id e s  th a t th e  
p r in c ip a l o b je c tiv e  o f  H o u s in g  N e w  Z e a la n d  sh a ll b e :

to operate as a su ccessfu l business that w ill assist in m eeting the 
C row n’s socia l ob jectives by providing hou sin g  and related  
services ... and to this end to be —

(a) A s profitable and effic ien t as comparable businesses that 
are not ow ned  by the Crown; and

(b) An organisation that exhibits a sense o f social responsibility 
by having regard to the interests o f the community in which 
it operates; and

(c) A  good  em ployer.

P a ra g ra p h s  (a ) a n d  (b ) se e m  to  b e  c o n tra d ic to ry . H o w 
ev er, it  is su b m itte d  th a t th e  te rm  comparable businesses in  
p a ra g ra p h  (a) is  n o t a  re fe re n c e  to  th e  b u s in e s s e s  o f  p ro f it  
d r iv e n  la n d lo rd s  in  th e  p r iv a te  sec to r. I t  is a  re fe re n c e  to  b u s i
n e sse s  th a t o p e ra te  in  a c c o rd a n c e  w ith  th e  s ta te m e n t in  p a ra 
g ra p h  (b): ‘An organisation that exhibits a sense o f social 
responsibility by having regard to the interests o f  the commu
nity in which it operates \  B u s in e s se s  w h ic h  f i t  th is  d e s c r ip 
tio n  in c lu d e  lo c a l g o v e rn m e n t h o u s in g  v e n tu r e s  w h ic h  
p ro v id e  h o u s in g  fo r  p e o p le  w ith  sp e c ia l n e e d s  a n d  v a r io u s  
c h u rc h  a n d  o th e r  c h a r i ta b le  h o u s in g  sc h e m e s .

O n  th is  in te rp re ta tio n , it  m a y  b e  a rg u e d  th a t  fo r  H o u s in g  
N e w  Z e a la n d  to  c o m p ly  w ith  its  s ta te d  o b je c t iv e , it m u s t:

•  p ro v id e  p u b lic  h o u s in g

•  o f  a  d e c e n t s ta n d a rd

•  a t a ffo rd a b le  re n ts

•  w ith  se c u r ity  o f  te n u re

•  fo r  p e o p le  o n  lo w  in c o m e s .
O p p o n e n ts  o f  th e  re fo rm s  w o u ld  a rg u e  th a t  th e  G o v e rn 

m e n t ’s h o u s in g  p o lic ie s  d o  n o t re f le c t  a n y  o f  th e s e  p o in ts .

Application for a determination of market 
rent
U n d e r  s.25  o f  th e  Residential Tenancies Act 1986, th e  T en 
a n c y  T rib u n a l m a y  o n  a n  a p p lic a tio n  b y  a  te n a n t m a k e  a n  o r 
d e r  th a t re n t b e  r e d u c e d  to  a n  a m o u n t th a t is  in  lin e  w ith  th e  
‘m a rk e t r e n t ’ i f  it  is  s a t is f ie d  th a t th e  re n t p a y a b le  b y  th e  te n 
a n t e x c e e d s  th e  m a rk e t re n t  ‘b y  a  s u b s ta n tia l  a m o u n t’.

F o r  th e  p u rp o s e s  o f  th e  A c t, m a rk e t r e n t  is d e f in e d  in  
s u b s e c tio n  (3 ) as  fo llo w s:

.. .  the market rent for any tenancy shall be the rent that, w ithout 
regard to the personal circum stances o f  the landlord or tenant, a 
w illin g  landlord m ight reasonably expect to receive and a w illing  
tenant m ight reasonably expect to pay for the tenancy taking into 
consideration the general level o f  rents for com parable tenancies 
o f  comparable prem ises in the locality or in sim ilar loca lities and 
such other matters as the Tribunal considers relevant.

E v e n  i f  th e  T rib u n a l is  u n a b le  to  ta k e  in to  a c c o u n t th e  fa c t 
th a t a  s ta te  te n a n t c a n n o t a f fo rd  to  p a y  a  h ig h  re n t ( ‘th e  
p e rs o n a l c irc u m s ta n c e s  o f  . . .  th e  te n a n t’) it w o u ld  h a v e  to
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have regard to the fact that the reasonable expectations of 
both the landlord and the tenant are predicated by the land
lord’s obligation to act in accordance with its ‘principal 
objective’.

An application for a determination of market rent would 
not be entirely satisfactory. It would involve a steady 
progression by way of appeals from the Tribunal to the 
District Court to the High Court. An even if the Court ulti
mately decided that the rent should be reduced, the order 
would not apply to excessive rents that were paid or payable 
before the application was commenced. Nor would it apply 
to tenants who were not parties to the application. However, 
it seems that, until the Housing Restructuring Act 1992 is 
repealed, there is no other way of challenging the Govern
ment’s state housing rental policies in the courts.

Future housing policy: another survey?
Part of the problem is that the Government does not recog
nise that there is a problem. The Minister of Housing refuses 
to acknowledge the findings of the various non-government 
surveys that have been conducted. And it may be that these 
small scale surveys do not provide us with enough informa
tion to justify some of the criticisms that have been made of 
the reforms.

It is submitted that, whatever we do, we need more infor
mation. Our present situation may be likened to that in 1935 
when, in response to widespread concern about the housing 
situation, the Government passed the Housing Survey Act.13 
This Act commissioned a comprehensive survey to be 
conducted by Borough Councils and other Local Authorities 
to find out about the type, construction and condition of 
dwellings, the presence or absence of proper sanitary, wash
ing and cooking facilities, the number of people occupying 
dwellings, the degree of overcrowding, the storage of food 
and the provision of light, ventilation, yard and air space. All 
towns over 1000 people were required to complete the 
survey.

The survey disclosed problems of inadequate housing 
and overcrowding. It led to the development of housing poli
cies which aimed to address these problems and which 
resulted in the acquisition of land by the state, the construc
tion of quality houses and the letting of those houses at subsi
dised rents to tenants on lower incomes.

These reforms were in response to accurate information 
about housing problems. The present reforms were intro
duced without any qualitative research being done to justify 
them. A survey on the scale of that commissioned in 1935 
should give us a good basis for future housing policy. Deci
sions on the housing policy of a nation are too important to be 
made on the basis of ignorance.
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