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n 1992, the National Housing Strategy Report

Housing Choice: Reducing the Barriers, offered a

pragmatic assessment of discrimination in the
housin‘ng area. Discrimination existed, it was unlikely
to be keliminated and it would only be successfully
addressed by the provision of more public housing.

The Report highlighted the differential impact of
discrimination in housing: ‘(w)hile people of all
income groups may experience discrimination, low to
moderate income earners are particularly vulnerable
to dis¢rimination as their choice is restricted in other
ways’. It went on to recommend a range of detailed
policy responses but ultimately recognised that:

much depends on the supply-side response of an expanded
social housing sector ... [Anti-discrimination] Legislation

is unlikely to be enforced completely. Providers of both
housing and housing finance will maintain prudential
standards which constrain access to private tenures. Public
or community provision of housing then, is a necessary
complement if people are to secure appropriate and
affordable housing.'

However, in a good example of the past being a
different country; the Australian housing landscape has
changed dramatically since Housing Choice: Reducing
the Batrriers was published. The changes have not been
along the lines recommended by the Report. ‘Supply-
side responses’ have gone out of fashion. The stock
of public and community housing has not ‘expanded’.
Quite the opposite: it has decreased and is now
targeted to ‘those most in need’. Federal policy has
reduced the grants to states and territories to provide
‘bricks.and mortar’ housing.

Instead, demand-side assistance into private rental

— Commonwealth Rent Assistance — has pallooned.?
Non-purchasing households are now expected '
to rent in the private rental market. Only a small
minority of ‘special needs’ households may still hope
to find accommaodation in the public sector, which

is increasingly ‘welfare housing’. The recent housing
boom has resulted in more rental properties, as more
Awustralians have rushed to buy investment real estate.
However, there has been a net loss of low-cost rental
stock, resulting in a very competitive market and a
widespread shortage of affordable private rental.?

So, in the light of all those changes, what has happened
to discrimination? A recent anniversary prompted us to
look at sex discrimination in rental housing.

Something to celebrate?

In 1984, amid fervid public debate, Federal Parliament
passed the Sex Discrimination Act. The Act is largely
based on the International Convention on the Elimination
of Discrimination Against Women. Its Long Title states
that it was passed:

Recognising the need to prohibit, so far as is possible,
discrimination against people on the ground of sex, marital
status, pregnancy or potential pregnancy in the areas of
work, accommodation, education, the provision of goods,
facilities and services, the disposal of land, the activities of
clubs and the administration of Commonwealth laws and
programs:

Affirming that every individual is equal before and under
the law, and has the right to the equal protection and
equal benefit of the law, without discrimination on the
ground of sex, marital status, pregnancy or potential
pregnancy.
The Act is administered by the Human Rights and Equal
Opportunity Commission (HREOC).

During 2003, the Sex Discrimination Commissioner’s
area on the HREOC website encouraged groups and
individuals to celebrate the 20th anniversary of the
federal Sex Discrimination Act 1984.

For those of us with an interest in housing
(‘accommodation’) this was an intriguing invitation.
‘Accommodation’ in the Act is simply described as

_including ‘residential and business accommodation’.

The statistics in HREOC'S Annual Reports for each

of 2002-2003 and 2003-2004 show just one single
complaint about ‘accommaodation’ in each of the
years july 2002 to june 2003 and july 2003 to june
2004.# Nearly all the case studies illustrating the sex
discrimination caseload concern employment issues.
‘Accommodation’ does not feature. s accommodation
now ‘sex discrimination free’? Well, that would deserve
a celebration!

But how would we know if we had something to
celebrate? The statistics raised an interesting question:
could we assume ‘no cases = no problem"?

Invisible but present?

It was a tempting suggestion. But somewhat
disingenuous, given the recognised problem of under-
reporting of discrimination cases® and the constant
stream of anecdotal evidence we encountered
indicating that women certainly experienced sex
discrimination when trying to find or maintain a rental
home.
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We were also aware of a partial explanation for

the invisibility of sex discrimination in this area: a
misalignment between the problem and the process.
The anti-discrimination Acts (federal and state/
territory) require actions for redress to begin with

the lodging of a complaint. The system is immensely
impractical for home-seeking renters. It is a distraction
when someone is desperately trying to avoid the
threat of looming homelessness or urgent repairs: the
dynamics do not ‘fit’.

The realities of bringing and proving any complaint are
daunting. The woman must:

* recognise the incident as discrimination

* be sufficiently aware of the law to realise there is an
opportunity for redress

* have the time and conviction to be able to put her
complaint in writing

* be confident enough to follow it through.

Anxiety about retaliation may inhibit some women

from complaining at all, especially if they are likely to

have repeat dealings with the agent or housing provider

in question.

Even with assistance, encouragement and support

(if these are available) the process makes great
demands on the complainant in terms of time,
competence, confidence and commitment. She may
also be disheartened if she fears an unbridgeable gap
between stating her perception and successfully proving
discrimination. In the end, redress may not seem to
justify the various costs of pursuing it. As Ronalds and
Pepper comment:

While seeking accommodation, a person has a particular
focus and following up on an individual refusal to offer
premises may not be a fruitful exercise. Given the usual
delays in the complaint handling processes, a complaint
may not do anything to assist the person in securing
accommodation, their first priority. The dynamics of

the relationship are different to those that arise in other
relationships such as employment or with a financial
institution, where there is long-term on-going contact.®

Of course, if complaints are not lodged there is
nothing to track: no profile of discrimination in the
area of ‘accommodation’.” It is invisible, closing doors
in women'’s faces but leaving few other signs of its
presence. It is more comprehensively invisible here
than in areas where complaints are lodged only to

be lost to sight through the process of confidential
conciliation. In the ‘accommodation’ area there are
not even the footprints of lodgement and settlement

in annual data — thus Commission statistics cannot
constitute an index of discriminatory behaviour.
Alternative inquiries must be made. We decided to ask
women themselves about their experiences.

A snapshot study

We undertook a short ‘snapshot study’ in the early
months of 2004. Invitations to participate in the
project were extended to agencies right across South
Australia’s housing sector. For most agencies the
decision whether to participate was dependent on
resource implications: could their staff add yet another
task to their duties? Agencies that did take part offered
women clients presenting during the data collection
period of | February to 30 April 2004 the opportunity
to complete an anonymous questionnaire. The
fundamental question asked and explored was: ‘Have
you been treated unfairly in respect of housing?’ In the
event, five agencies participated.

In addition, the Tenancies Branch of the Office of
Consumer and Business Affairs and South Australia’s
Equal Opportunity Commission logged inquiries about
discrimination and accommodation over the same
period. Finally, short interviews were carried out with
key personnel in the Equal Opportunity Commission
of South Australia, the Tenancies Branch of the Office
of Consumer and Business Affairs, the Landlords’
Association of South Australia Inc and the National
Council of Single Mothers and Their Children.

This ‘raincheck’ methodology brought to light the
experiences of 68 women in South Australia’s rental
market in the early months of 2004. They were of
diverse ages, household types and ethnic and cultural
origins. The only characteristics they shared were that
they were all on low incomes and looking for, or living
in, rental accommodation. (This was not by design).
The findings of the study are indicative only. However,
while they merely record a fragment of experience
captured at a point in time, they outline a telling, and
not very celebratory, picture.?

The women who gave us their stories all believed they
had been treated unfairly. Instances of discrimination
were described across the rental sector: in the

private market (from agents and landlords) and

in public housing. They included several grounds

of discrimination. Most women described sex
discrimination, here including detrimental treatment
because of their sex, because of their marital status
and/or because they were accompanied by children.’



Nearly all the case studies illustrating the sex discrimination
caseload concern employment issues. ‘Accommodation’ does not

feature.

Most suffered a tangible detriment such as being
refused a lease, being required to pay higher rent,
being evicted early or being relegated to the ‘back of
the queue’ for repairs or maintenance work. Almost
half ended up homeless. One hundred children were
involved in these women’s households and were
subjected to homelessness, insecurity or inadequate
housing with their mothers.

Noné, of the women involved knew of, or approached,
the anti-discrimination agencies. Most made no
complaint at all. Those who did complain treated their
experience as a ‘housing’ issue and complained to
‘housing’ contacts (housing workers, real estate agents,
the South Australian Housing Trust), or to family and
friends, as they continued their search for a home or
their battle to get repairs done.

From their stories, three principal themes stand out.

‘It’s a housing issue’
In treating the experience of discrimination as part

of their housing experience, the respondents highlight
several significant points.

Top priority: shelter

First, they emphasise their priority: finding a home or
getting the repairs done. This endorses the analysis
outlined by Ronalds and Pepper: an extrinsic process
for ‘discrimination’ complaints sits poorly with the
dynamics of accessing or securing housing.

Complaints behaviour

Second, in treating it as a *housing’ problem, the
respondents define the boundaries of ‘natural’ or
‘organic’ complaints behaviour. Complaints will be
made primarily to someone who can assist promptly
and directly with the housing problem. Family and
friends may help to ‘let off steam’ about it. As Genn
comments in Paths to Justice: people can become ‘so
emotionally drained by the worry about the problem
that even if they would normally feel competent and
confident, at that particular time and in those particular
circumstances they were not able to manage dealing
with the problem. They did not want to be empowered,
they wanted to be saved’ (original emphasis).'°

Non-complainers

Third, E{the study also highlights the high proportion of
women who made no complaint at all: approximately
two-thirds of the group. Almost half these women

said th‘ky did not know where to go, and a quarter said
there was ‘no point’ or ‘too much hassle’. Genn’s work

indicates that people select a conscious strategy of not
complaining. Her study (across all classes and all types
of ‘justiciable issue’) showed that non-complainers
were more likely to have no educational qualifications
and were much less likely to be educated to degree
level than those who took action. They were also
more likely to be looking after a home or family and
to be living in rented accommodation. Their reasons
conveyed:

a rather negative and powerless quality ... Failure to take

action was generally not ‘accidental’ but the result of

deliberate choice or a sense of helplessness, powerlessness,
fear of acrimony or concern about cost.'!

This supports the view that discrimination in the rental
market will always be subject to considerable under-
reporting, a factor that should be borne in mind when
plans for affordable housing, community education or
professional training are being developed.

Off the agenda

Fourth, the fact that none of the respondents or
their contacts identified discrimination or the anti-
discrimination agencies as relevant, highlights the need
for community education, continuously re-presenting
anti-discrimination laws. The rental market poses
particular challenges in such work.

Tenants are a predominantly younger group, under 35."2
When the federal anti-discrimination Act was passed

in 1984 they would have been aged |5 or less: not
necessarily an age to absorb and remember the finer
details of socially transformative legislation.

Landlords generally own only one investment property.
The proportion of Australian taxpayers with an
investment property has almost doubled over the

last decade,'® bringing a significant new cohort into

the industry. If past practice is a guide, landlords will
hand the management of about 75% of residential
tenancies to professional agents.'* However, *hands-on’

landlords, especially those not members of a Landlords’

Association or Property Owners’ Association, are

hard to target with information. They may include a
significant number specialising in low-cost rental, where
tenants are especially vulnerable. The churning of
landlords through the market therefore also underlines
the importance of regular information initiatives.

Unfortunately it seems impossible now to rely

merely on ‘common knowledge’. Since the 1990s,

sex discrimination has all but disappeared from public
debate'® so general public awareness of the law and its

potential cannot be assumed, except perhaps in relation
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to employment where ‘equal opportunity’ has become
more clearly entrenched.

Monitoring

The respondents’ experience suggests a significant role
for housing advice agencies in monitoring discrimination
in the rental market and making it more visible. A
systematic overview of discrimination in the local rental
sector allows a more strategic response than atomistic
case-by-case challenges. The minority of women

who pursue formal complaints may be supported

by the agency. In addition, it may come across many
‘informal’ complaints of discrimination in the course

of its general work. Such occasions can be monitored
and their implications discussed with anti-discrimination
agencies or with industry players. Such a role ‘fits’ with
the dynamics of housing needs, unlike the Commission
process. It also provides an opportunity for tenants’
experiences to contribute to the strategic development
of the sector.

‘It made us homeless’

The second major theme running through the women'’s
experiences is the serious impact discrimination had on
them and their children.

Most believed that they had missed out on the offer of
a lease because of discrimination. This resulted in two-
thirds of them becoming homeless: living on the streets
or in a car, moving into shelters or couch surfing around
friends and relations with no space of their own. These
women were accompanied into homelessness by 38
children.

Other respondents were required to pay a higher
bond or rent (making them vulnerable to arrears and
eviction) or were evicted early or were relegated to
the bottom of repair/maintenance lists.

All 100 children in the respondents’ households would
have experienced the stress of living in uncertain

and insecure conditions as their mothers tried to

find a home or get repairs and maintenance done.

A considerable body of research has highlighted

the serious ‘non-shelter’ impacts on children of
homelessness, frequent forced moves or other aspects
of insecure housing. Evidence suggests that physical and
mental health, educational and social development and
later life chances can all be seriously prejudiced by the
experience of poor, inadequate or insecure housing.'¢
These children are our future. Discrimination and the
lack of housing options for low-income women are
compromising their life chances.

‘And they assumed | wouldn’t pay’

The third major theme of the women'’s stories
describes the larger context of poverty and structural
discrimination that shapes their lives, and those of their
children.

All the women who contributed to this study were on
low incomes or government benefits. They were clear
that several factors influenced their housing outcomes.
In many cases, those factors included their low
income as well as sex discrimination. Access to public
housing and to the low-cost part of the private rental
market in South Australia, as elsewhere in Australia, is
extremely competitive: demand exceeds supply. Any
further distortion of the market, for example from
discrimination, may currently be fatal to a person’s
ability to secure a home.

Anecdotal evidence has long suggested that Centrelink
payments are inadequate and only cover some basics,
without being sufficient to meet all the costs of
essentials, including housing costs. Research by Burke
and Hulse categorically supports this, causing them to
comment that ‘income support levels are insufficient to
meet essential needs’ and pointing to the plight of sole
parents as especially precarious.'’

It is not currently unlawful to discriminate because
someone is on a low income, a benefit, has a grant for
their security bond or is poor. Issues of poverty are
ultimately addressed by strategic change:

* strong economic growth

* real job opportunities (to enable workers to earn a
living wage)

» improvement of training options with strong school
retention rates (preparing people for the labour
market and for independence)

» provision of an adequate supply of affordable housing
for purchase or rent (so that shelter costs are
manageable and sustainable).

Women continue to experience the major structural’

discrimination that still results in: lower wages; unequal

childcare responsibilities; constituting over 80% of lone
parent households (a group particularly vulnerable

to insecure housing); and higher rates of casual and

part-time employment.'® While the redress provisions'

relating to ‘accommodation’ in the legislation may be a

real irrelevance to most women in the rental market,

the larger ambition of those Acts, attitudinal change to
make their rhetoric the reality, remains highly relevant.

'A Glimpse of the Invisible' continued on page 46



