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REFORM OF SUBCLASS 
457 VISA SCHEME
Proposal of three models

HITOSHI NASU

The temporary skills migration program has been 
playing a pivotal role in addressing the labour 
and skills shortages in the Australian labour 

market since its inception in 1996. The monolithic 
approach to the management of temporary skills 
migration however, has caused difficulties with 
accommodating different interests and needs across 
a range of industries. The imbalance caused by the 
current system is evident from the fact that it has 
left some industries with chronic labour and skills 
shortages, while in others the oversupply of skills has 
had negative impacts upon the local labour market. 
Abhorrent exploitation of migrant workers has caught 
media attention lately, prompting the government to 
tighten the monitoring and sanctions mechanisms.1 
However, problems still remain within the existing 
system itself, even though attempts have been made to 
address some abusive practices by employers.

Under the previous government, the Joint Standing 
Committee on Migration (JSCO M ) issued a 
comprehensive report in August 2007 on the 
temporary business visa program.2 In response to 
the final report of the External Reference Group 
recommending the development of a long-term 
strategy,3 the current government announced a review 
of the subclass 457 visa program,4 appointing Industrial 
Relations Commissioner Barbara Deegan to examine 
the integrity of the program.5 It is therefore timely to 
examine both the key problems underlying the current 
temporary business visa program and the potential 
reform plans. This study will focus on three alternative 
models —  the skills advisory body model, the skills 
assessment model, and the industry self-regulation 
model. It will examine how effectively each model can 
operate to identify labour shortages and ensure skill 
level, while accommodating different needs across a 
range of industry sectors.

Key issues surrounding the 457Visa
The subclass 457 visa accommodates eight different 
entry streams,6 including the Australian business 
sponsorship stream which highlights the tension 
between these competing demands. The rationale 
behind this scheme lies with the concerns expressed 
by Australian businesses, economic and trade 
agencies that previous mechanisms for bringing in 
skilled overseas workers were too complex and time 
consuming, causing substantial economic losses.7 
Industry groups were therefore critical of the costly 
and time-consuming ‘labour market testing’, which

required employers to ‘demonstrate that the jobs to 
be filled by foreign nationals had first been offered 
to Australian residents and that none suitable were 
available’.8 The ‘deregulation’ of migrant recruitment by 
the introduction of the subclass 457 visa scheme which 
abolished the ‘labour market testing’ requirement, 
helped streamline the visa application process, making it 
user-friendly for employers.

The issues surrounding the 457 visa are multifaceted, 
revolving around the effectiveness of the system in 
protecting migrants as well as local labourers.9 First, 
there are widespread concerns that temporary migrant 
workers are vulnerable to, and have been subject to, 
exploitation by their employers. Under the current 
system, employers must pay the Australian award wage 
or the minimum salary set by the Minister through 
Gazette Notice, which is ‘aimed at excluding low-skilled 
or unskilled workers’.10 There has been a great deal of 
media attention on the ‘slave labour ’ issue in breach 
of the minimum salary level and working conditions 
required under the migration law as well as workplace 
relations law." Yet issues surrounding wages and work 
conditions do not end there. Jn industries where the 
minimum salary level is lower than the market rates, 
concerns are expressed that this has downward 
pressure on wages of local workers.12 In other 
industries such as agricultural, catering and nursing, the 
minimum salary level is reportedly significantly higher 
than the average salary.13

The JSCO M  considered alternative mechanisms 
for setting salary levels, including the identification 
and application of the market rate for each eligible 
occupation, and the relevant level of enterprise. 
However, it failed to go beyond simply recommending 
that alternatives for calculating salary levels be 
investigated.14 The Committee’s position appears to be 
largely influenced by the practical difficulties involved 
in calculating the ‘market rate’, as pointed out by the 
Department of Employment and Workplace Relations. 
It could only be determined at an industry level and be 
subject to variation depending on the experience and 
quality of work as well as the place of employment.

Second, concerns have been raised as to the current 
arrangement for assessing and recognising the 
competencies of migrant workers, particularly in 
relation to overseas trained doctors. The processes 
and standards of skills assessment for overseas 
trained doctors seeking a temporary visa vary from 
jurisdiction to jurisdiction.15 Although the recent 
Council of Australian Governments’ initiative towards
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the establishment of a national assessment process in 
this area is encouraging,16 the skills assessment issue still 
remains unaddressed in other industries. At no stage in 
the process of a 457 visa application is the formal skills 
assessment or qualifications recognition required.17 The 
Department’s Procedures Advice Manual (‘PAM3’) 
provides that ‘given the objective of quick, streamlined 
entry for the 457 visa, skills assessment should occur 
only if the decision-maker believes they are not able 
to make an assessment based upon the information 
provided in the application’.18

Third, it is alleged that the increase of subclass 
457 visa workers threatens local employment and 
training opportunities for Australians. The abolition 
of measures protecting local workers by requiring 
employers to undertake labour market testing, has 
raised concerns that 457 visa workers are used as a 
substitute to training local workers, causing obstacles 
to the local employment and training opportunities, and 
the maintenance of Australian skills standards.19 In fact, 
the oversupply of migrant workers in the ICT industry 
has reportedly contributed to a significant reduction in 
demand for domestic IT graduates and poor graduate 
employment rates, which in turn has led to a significant 
drop in local enrolments in IT courses.20 In contrast, 
the meat industry has expressed difficulties with 
improving their access to subclass 457 visa labour.21 
The Australian Mines and Metals Association criticised 
the decision-makers for focusing merely on formal 
qualifications, and failing to acknowledge the experience 
and specialist knowledge of overseas workers in the 
industry.22 There is no doubt therefore that the current 
subclass 457 visa scheme has not been effective in filling 
a genuine shortage of some skills in Australia even 
though employers statistically tend to prefer to employ 
Australian residents.23

These three main issues surrounding the subclass 457 
visa demonstrate that the current temporary skilled 
migration program is ill-balanced. This is largely due 
to the absence of a proper mechanism whereby skills 
are appropriately assessed and maintained, and labour 
shortages are appropriately identified, accommodating 
the different needs and situations of each industry.
In fact, the 2007 JSCO M  Report recognises sectoral 
issues as an important area of investigation in refining 
temporary skilled migration policy and program.24 Three 
alternative models are examined in the next section 
in light of how effectively each model accommodating 
different needs and situations in each industry can 
achieve a suitable balance between meeting the needs 
of business on the one hand, and the protection of the 
domestic labour market on the other.

Models for reform: three alternatives
Skills advisory body model
The first model involves the introduction of a skills 
advisory body that provides the most updated 
information on labour market trends, skills shortages, 
and even the wider impacts of skilled migration, 
to ensure that migration is balanced alongside the 
needs of both the economy and society.25 This is the

model recently introduced in the United Kingdom as 
a framework which ‘sets the bar in the right place’.26 
Under its new five-tier system, the Tier 2 migrants 
(equivalent to subclass 457 visa workers) must be 
employed in an occupation which has been identified as 
being in shortage by the Migration Advisory Committee 
(MAC). Migrants can be employed in other occupations 
provided that they pass a resident labour market test 
to demonstrate that the applicant is not displacing a 
worker in the domestic UK and EU labour market.27 
This system can therefore be seen as an attempt to 
overcome criticisms leveled at the labour market 
testing that led to its abolishment in Australia by 
institutionalising the process.

In the United Kingdom, this model is supplemented by 
the points test through which the appropriate level of 
skills is purportedly maintained. Points are calculated 
by reference to sponsorship, qualifications, prospective 
earnings, the ability to support themselves, and English 
language skills. In contrast to the Australian and US 
systems, where the salary level plays a major role for 
the protection of the domestic labour market, salary is 
seen in this new system merely as an indicator of the 
individual’s contribution to the national economy. This 
system could prove effective in providing prospective 
employers with an added incentive to maintain the 
appropriate level of salary, especially when they 
employ migrants in an occupation not on the shortage 
occupation list. Yet, it is doubtful that the points test 
alone will ensure that the applicant meets the level of 
skills required.

The MAC has recently commenced its work, gathering 
evidence to inform their work from employers and 
stakeholders and conducting research.28 It remains 
to be seen how effectively the MAC responds to 
employers’ needs for filling labour shortages across 
a range of different industries. Under this model, 
employers are delegated the responsibility of ensuring 
that the applicant has the necessary skills, and that the 
salary is appropriate to the level of skills required in the 
industry and are thus entrusted to do so honestly and 
efficiently. Critics are wary that the scheme is open to 
abuse and fraud over which the government has little 
control.29 Moreover, some employers have already 
expressed their frustration with the uncertainty and 
increased administration under the new system.30

Skills assessment model
Utilising the existing institutions for the skills assessment 
for general skilled migration, this model requires the 
currently accredited skills assessment institutions to 
consider not only whether the applicant possesses 
appropriate skills, but also the level of skills and training 
according to which the appropriate level of salary can 
be estimated. This scheme thus aims to strengthen and 
expand the roles that skills assessment bodies play not 
only in assessing skills but in identifying and monitoring 
labour shortages as well as ascertaining an appropriate 
level of salary for each occupation.

This model could well be seen as the natural 
progression of skills recognition practice in Australia.
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At no stage in the process o f a 457 visa application is the 
formal skills assessment or qualifications recognition required.

Trades Recognition Australia (TRA) is responsible for 
the skills assessment of many trade occupations, and 
though originally entrusted with assessments only in 
metal and electrical trades, it has extended its range of 
trade assessments since 1999.31 Australian Computer 
Society (ACS) has already commenced its own market 
research based on the survey of its members.32 W ith 
additional resources and capacities built into them, skills 
assessment bodies will be well placed and equipped 
in collecting and analysing data for the purpose of 
examining the labour market and an appropriate level 
of salary for each occupation.

Under this model, the authority to assess the 
suitability of migrant employment is delegated by 
the Department of Immigration to various expert 
bodies. Theoretically, each skills-assessment body has 
the knowledge and expertise necessary to effectively 
monitor the labour market demands, and to assess 
the level of skills required taking into account different 
needs and circumstances specific to each industry. 
However, this scheme has been criticised as being 
ill-suited to the skills assessment of tradespersons, 
especially those from non-traditional source countries.33 
The lengthy period of time that is currently spent for 
skills assessment (usually three to six months) also 
creates barriers to employers who need prompt and 
efficient access to global labour markets. For this model 
to work, the current skills assessment bodies will have 
to be revamped to accommodate competency-based 
training in their skills assessment and to expedite the 
assessment process. Skills assessment bodies would 
have to be better equipped with assessing different 
types and levels of skills and also to constantly monitor 
the skills demands and circumstances specific to each 
profession so that they can make an effective and 
prompt decision-making when an application is lodged.

Industry self-regulation model
The current subclass 457 visa scheme gives maximum 
flexibility to employers, allowing them to recruit 
migrants to specific jobs without the necessity of 
proving that local labour supplies can fill the position, 
or to have the migrants’ skills assessed and approved 
by Australian credential authorities. The adoption of 
the skills advisory body model or the skills assessment 
model will inevitably impose fetters upon employers in 
opting for employing migrants. The third model relies 
on the self-regulation of each industry, and is designed 
to maintain the flexibility given to employers, while 
holding them responsible for ensuring that migrants are

employed where there is a genuine shortage of labour 
supply, and, that they have an appropriate level of skill.

The industry self-regulation model could well be more 
appealing to the government, as it is not required to 
balance different interests and needs among various 
industries. The responsibility to monitor the labour 
market and skills level is delegated to each peak industry 
representative body. This shift is also consistent with the 
gradually developing trend of migration decision-making 
practice, in which the Department of Immigration 
delegates a large portion of fact-finding work to those 
who possess expertise, for example, the Medical Officer 
of Commonwealth (M O C) for health assessments,34 
or education providers for the certification of students 
meeting course requirements.35 The final decision­
making authority would nevertheless be reserved for 
the Department of Immigration, together with rigorous 
enforcement mechanisms.

Peak industry representative bodies would be required 
to play a more active role in monitoring both labour 
shortages and appropriate levels of skills and salaries. 
They are well positioned to gather information and 
identify industry-specific needs, as demonstrated in the 
submissions made by various representative bodies to 
the JSCO M  in 2006. Some industries such as mining 
and textile have their own training program, which 
can be adapted to enable effective and prompt skills 
assessment and on-going skills development programs. 
Also, some industries might take liberties in setting 
differential salary levels according to the level of training 
and the place where migrants will be employed.

There is also a risk that peak industry representative 
bodies might be ‘captured’ to represent the interests 
of employers.36 The mechanisms set up by peak bodies 
might turn into a mere vehicle to justify the claim of a 
‘genuine shortage of labour’, which could even become 
a subterfuge to undercut the wages and conditions 
of existing workers. To prevent this problem, a 
reassurance mechanism would have to be implanted 
into this model, such as requiring government officials 
and representatives of the relevant trade union to 
participate in the administration. Such a tripartite body 
would ensure that the administration of this system 
remains transparent and prevents the interests of one 
side from being over-represented.

Conclusion
The architectural foundation of the subclass 457 visa 
scheme determines how effective and efficient access
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to global labour market is balanced with protection 
of the domestic labour market.37 A t present, this is 
chiefly done through the gazetted minimum salary 
levels. However, it is doubtful whether imposing 
these general minimum salary levels, without even 
differentiating between specific labour market needs 
in a range of industries and geographical regions, 
can accomplish this task alone. The de-regulation 
of the temporary skilled migration program and the 
monolithic approach to the administration of the 
scheme has distorted the system in an unbalanced 
manner. The key to recovering the right balance is to 
put in place a regulatory mechanism whereby skills 
are properly assessed and maintained, and labour 
shortages can be properly and promptly identified.

A  solution can be found by adopting one, or a 
combination of the alternative models examined above. 
W hile the skills advisory body model can effectively 
accommodate different needs and situations in each 
industry, it may in fact widen the scope for abuse and 
fraud unless there is a robust monitoring and sanctions

mechanism. Furthermore, the skills assessment model 
may provide a practical solution utilising the existing 
institutions, yet will require skills assessment bodies 
to make significant changes to the way in which they 
operate with additional resources. Tensions between 
the government and industries over temporary skilled 
migration will be eased by adopting the industry 
self-regulation model, delegating the responsibility 
to manage the intake of migrants in a way that suits 
their own needs and situations in the labour market. 
The adoption of any of those models will mark a step 
forward towards a more balanced use of the subclass 
457 visa scheme accommodating industry-specific 
needs and interests.

HITOSHI NASU teaches law at A N U  College of 
Law, The Australian National University. I express my 
gratitude to Michael Rawling for his invaluable comments 
and to James McCombe for his research assistance.

© 2008 Hitoshi Nasu

LAW AND JUSTICE 
FOUNDATION •F NEW 

SOUTH WALES

Research into prisoners/ex-prisoners' iegai needs
Taking justice into custody reveals the extent 
o f  the civ il and fam ily law  problem s faced by  
prisoners and people leaving prison and the 
barriers they experience getting legal help.

Researchers from the Law and Justice Foundation  
o f  N S W  interviewed prisoners, ex-prisoners, and 
a range o f  legal/non-legal service providers and 
organisations providing assistance to them.

Available at $35 from the Foundation 
w e b : www.lawfoundation.net.au/publications 
t e l : 02 8227 3200

150 —  AitLJ Vol 33:3 September 2008

http://www.lawfoundation.net.au/publications

	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page

