Protest, protection & policing

LIZ SNELL investigates the impact on human rights caused

by the expansion of police powers in NSW

There is currently a significant lack of transparency and
accountability with respect to the enactment of laws
‘that expand New South Wales Police powers. This

is evident in the continued introduction of legislation
which expands their powers;' the speed with which
such legislation is introduced;? the lack of close analysis,
consultation and debate about such laws;* and the
questionable safeguards surrounding the implementation
of the legislation.* Arguably, there has been an
expansion of police powers in NSW by stealth.

In response to this issue and with a particular focus
upon the impact of APEC legislation, the Combined
Community Legal Centres Group, NSW and Kingsford
Legal Centre have published a report: Protest, protection
& policing: the expansion of police powers and the impact
on human rights in NSW.

This report examines the APEC Meeting (Police Powers)
Act 2007 (NSW) (‘APEC Meeting Act’) within a human
rights framework and considers what happened in the
lead up to, during and post the Asia-Pacific Economic
Cooperation forum (APEC). It critically analyses the
process of how the legislation came to be enacted

and the effectiveness or otherwise of mechanisms of
accountability of police with respect to the powers
authorised. This report also considers the impact of the
legislation upon socially and economically disadvantaged
groups, such as the homeless and intellectually disabled,

as well as protestors. The report highlights that it is time
to look closely at existing NSW Police powers and the
reasons behind the insistence for further expansion

of such powers. Moreover, given the Australian
Government's recent vocal commitment to domestic
enforceability of international human rights® and support
for the United Nations,® combined with recent events
of international significance hosted within NSWV, such

as World Youth Day and the Climate Change Camp,”
the need to adequately review APEC powers and police
powers in general is important and timely.

The APEC Meeting Act particularly expanded police
powers within APEC security areas from 30 August

to 12 September 2007 inclusive.® These areas were
divided into ‘restricted” and ‘declared’'® areas. The
latter were further divided into ‘core declared areas’,
which were designated prior to the start of the APEC
period'' and a pool of 38 local government areas from
which, if certain criteria be met, ‘additional declared
areas’ could be designated."

Under the APEC Meeting Act, police had the power
within the APEC security areas to establish roadblocks,
checkpoints and cordons;'® search people,'* vehicles
and vessels;'® seize and detail prohibited items;'®

give reasonable directions;'’” exclude or remove
people from APEC security areas.'® Further powers
applied to the restricted areas, including powers of
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entry and search of premises'” and the power to
request disclosure of identity.”’ It was also an offence,
punishable with up to 6 months imprisonment (2 years
if aggravated circumstances, namely possession of

a prohibited item) to be in a restricted area without
special justification.?' The injustice of the severity of
this penalty is compounded by the confusion apparent,
even among law enforcement officers, as to what
constituted a restricted area.?? Provisions were also
included to provide for a presumption against bail for
certain offences? and to provide law enforcement
officials with immunity in nuisance.

Police powers were expanded under the APEC
Meeting Act such as to impinge upon basic human
rights provided for by the International Covenant on Civil and Political
Rights (ICCPR).?> These include the right to freedom of
movement,? the right to freedom of expression,? the
right to peaceful assembly,? the right to presumption
of innocence,? the right to participatory democracy*
and the right to privacy.?' The UN Code of Conduct for
Law Enforcement Officials was also allegedly violated
particularly with respect to the upholding of human
dignity and human rights of all persons® and the use of
force only when strictly necessary.®

A number of concerns about the APEC Meeting Act and
police powers exercised during the APEC period were
raised by the NSW Legislation Review Committee, >
The Greens,*® Community Legal Centres (CLCs),*
members of the homelessness network,*” Human
Rights Monitors®® and protestors.*” These concerns
were said to be addressed by the number of safeguards
said to accompany the APEC Meeting Act.*

The safeguards included: the powers being applied
within designated and limited areas; public notification
of variations to APEC security areas; police receiving
specialist training with respect to the use of the
powers; a joint review of the powers by the
Attorney-General and Minister for Police; a sunset
clause such that the powers applied only for the APEC

period and would then terminate automatically.*' As
the report highlights, the so-called ‘safeguards’ seem to
be of limited effect.

Following an analysis of the effectiveness or otherwise
of the safeguards and the outlining of some case studies
of alleged abuse of police powers, the report makes a
series of recommendations. They include that:

I. an independent review of police actions during APEC
be undertaken. That this review includes mechanisms
for public consultations and submissions;

2. an independent inquiry into the general expansion
of NSW Police powers be undertaken before any
further expansions be considered;

3. alternative models of policing, other than the
expansion of police powers, be considered;

4. more effective and inclusive police consultation
and communication strategies be developed in the
event of future international events requiring a
security presence;

5. more effective and enforceable mechanisms for
ensuring the protection of human rights within
NSW and Australia be introduced, including, for
example, a Charter of Rights and Responsibilities.

Now is the time for closer scrutiny, transparency
and accountability with respect to New South Wales
Police powers.

For a copy of the report, contact the Combined
Community Legal Centres Group NSW. Or a copy
of the full report can be downloaded at: <nswclc.org.
au/Publications/APEC_Report.pdf> Many people
contributed to this report. Particular thanks to Shirley
Southgate and Linda Tucker for all their assistance.

LIZ SNELL is a law graduate who undertook her PLT
placement at Kingsford Legal Centre. The Report is
a joint project of the Combined Community Legal
Centres Group (NSW) and Kingsford Legal Centre.

© 2008 Liz Snell
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Tim McCoy (1956-87)

Student radical; community worker; solicitor; political activist;
law teacher; National Community Legal Centre representative;
larrikin; inspiration and friend to all in the community legal centre
movement. A life too short.

Date: Friday 7 November 2008.
Guest speaker: Hon Julia Gillard MHR, Deputy Prime Minister

2008 Tim McCoy Prize: Further details available from
Susan Campbell at scampbell4@jiprimus.com.au.
Nominations close Friday 31 October 2008.
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