WHAT THE HANEEF INQUIRY
REVEALED (and did not)

MICHAEL HEAD

he December 2008 report of the Rudd

government’s Clarke inquiry into the aborted

terrorist prosecution of Dr Mohamed Haneef in
2007 has thrown up a number of questions that have,
as yet, received inadequate attention. In particular,
they relate to two inter-related issues: () the extent
of political pressure or influence, if any, that was
brought to bear by members of the former Howard
government; and (2) why Dr Haneef was charged
with a serious terrorist offence despite the relevant
Queensland and Australian Federal Police (‘AFP’)
officers concluding that insufficient evidence existed.

These matters are critical, especially given that
Attorney-General Robert McClelland stated, in his
letter to John Clarke accompanying the inquiry’s
terms of reference, that the government regarded the
inquiry as of ‘great importance’ as part of the process
of ‘ensuring public confidence in Australia’s counter-
terrorism laws and in the agencies that are responsible
for administering and enforcing those laws’.! There was
a public perception that the Howard government and
through it, the security agencies, primarily the AFP, had
sought to orchestrate, influence or exploit Haneef’s
arrest for political purposes in the lead up to the 2007
Federal election. Clarke stated in the report:
Concern has been publicly expressed about whether the
independence of the various departments and agencies
involved in the Haneef matter was influenced by political
considerations or pressure.’

It will be argued that the limited powers given to

the inquiry and the manner in which it proceeded
prevented an adequate examination of the most
important issues raised by the Haneef debacle: was the
case politically manipulated and, if so, what does that
reveal about the potential for the counter-terrorism
measures to be used for political purposes?

Dr Haneef was arrested at Brisbane airport on 2

July 2007, in the wake of two failed terrorist attacks

in London and Glasgow at the end of June. Almost
immediately, inflammatory and prejudicial material
appeared in the media linking his arrest to a possible
‘terrorist doctors’ network’ in Australia.® For 12 days,
he was detained without trial under under provisions of
the Crimes Act 1914 (Cth) that were amended by the
Anti-Terrorism Act 2004 (Cth). The primary allegation
against him was that he had given his old mobile phone
SIM card to Sabeel Ahmed, a second cousin in Britain
who was later accused of withholding information
about the London and Glasgow attacks.

On 8 July, just six days after Haneef was arrested, UK
authorities provided the AFP with an.email from Kafeel
Ahmed, one of the Glasgow bombers, to his brother
Sabeel Ahmed, which indicated that Sabeel was not
involved in the UK attacks and had no foreknowledge
of them, and that therefore Haneef could not have had
any involvement in them.* Nevertheless, the detention
continued until 14 July, when he was charged with
‘supporting a terrorist organisation,” while ‘reckless’ as
to whether the organisation was a terrorist one, under
s 102.7(2) of the Criminal Code 1995 (Cth).

On 16 July, Queensland Magistrate Jacqueline Payne
ordered Dr Haneef to be released on bail, despite the
presumption against bail for terrorist offences, partly
because of the weak case against him. In her decision
she noted, ‘[t]here was no evidence before me the SIM
card was used in any terrorist activity.”® Two hours later,
Immigration Minister Kevin Andrews, after being invited
to attend the Howard government’s Cabinet National
Security Committee (‘NSC’), which met that morning,
effectively overrode the bail decision by cancelling
Haneef's visa, with the intended affect of consigning
him to immigration detention while awaiting trial. The
following day, Attorney-General Philip Ruddock issued
a Criminal Justice Stay Certificate pursuant to s |57 of
the Migration Act 1958 (Cth), which had the effect of
preventing Haneef from being removed from Australia
despite the cancellation of his visa.

Within days, however, the case disintegrated in the
face of mounting public concern about Haneef’s
treatment and the exposure of key falsehoods in the
police evidence. On |8 July, The Australian newspaper
published the transcript of Haneef’s initial formal
police interview, which had been leaked by Stephen
Keim, Haneef’s barrister. The transcript contradicted
police claims that Haneef had lived with his two second
cousins in the UK, and had no explanation for seeking
to fly to India on a one-way ticket.* On 20 July, the
Australian Broadcasting Corporation reported that UK
police had not found the SIM card in the burning jeep
at Glasgow airport, but in Liverpool, 200 kilometres
away.” On 27 July, the Director of Public Prosecutions
(‘DPP’) dropped the charge and the Howard
government facilitated Haneef’s departure for India, his
home country.®

‘No evidence’ of political influence

After an almost exclusively closed-door inquiry, Clarke
said he could find no evidence that the Howard
government brought ‘political influence to bear’ in
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relation to the decisions to arrest, detain and charge
Haneef, or that his visa was revoked ‘to achieve some
actual or perceived political advantage’.’ There was

‘no evidence of conspiracy or an improper purpose’,
although the visa cancellation — particularly its timing
— was ‘mystifying’.'° In reality, as reviewed below, all
the evidence, including much of the material compiled in
the 310-page public version of Clarke’s report, indicates
that the Howard government seized upon the British
attacks to try to launch a terrorism scare campaign in
the final months of the 2007 election campaign."

Clarke also delivered a second volume to-the
government, the scope and contents of which remain
undisclosed to the public. This volume may contain
crucial information, and should therefore be released,
as Haneef’s lawyers have requested. The report states:

Volume Two contains supplementary material that provides
greater detail and analysis of the events | have examined
and includes references to sensitive or classified material. It
may be that this material cannot be published at present.'2

There is currently no independent means of determining
the nature of the ‘sensitive or classified’” material,

or assessing the decision, left in the hands of the
government, not to release it, even in a redacted form.

Before reviewing the evidence, it is necessary to
examine an aspect of the Clarke report that has
far-reaching implications. Clarke reached his
conclusions without examining the relevant cabinet
documents, to which the Department of Prime Minister
and Cabinet blocked access. These included the
minutes of a |6 July 2007 Cabinet NSC meeting, which
apparently approved the decisions to cancel Haneef’s
visa and issue a Criminal Justice Stay Certificate.'

Clarke said he was told by the Department of Prime
Minister and Cabinet (‘PM&C’) that he was forbidden
by long-standing government ‘conventions’ from
viewing any of the cabinet records or reporting
anything that might reveal cabinet deliberations.

He cited the Cabinet Handbook, which stated:

Successive governments have accepted the convention
that ministers do not seek access to documents recording
the deliberations of ministers in previous governments. In
particular, Cabinet documents are considered confidential
to the government that created them.'*

Limited ‘Cabinet-related’ documents, apparently
related to ‘briefings, advice and submissions made to
ministers and their responses’, were eventually made
available to Clarke but subject to Clarke’s assurances
that the Inquiry would respect Cabinet confidentiality.'®
Clarke stated:

In practice, this meant | could discuss Cabinet matters with
former ministers and they could comment if they chose,
but | would not be able to report anything that might reveal
these Cabinet deliberations to the present government.
Departmental officers were told by PM&C they could

not disclose to me any aspects of the discussion of the
matters in question in Cabinet or Cabinet committees — in
particular, at meetings of the National Security Committee.
Former ministerial staffers were similarly bound and

could comment only with the agreement of their former

ministers. In the circumstances, | had no option but to abide
by the conventions.'®

In effect, these conventions mean that it is extremely
difficult for any government to be held to account for
any wrongs or crimes it has committed, even after it
leaves office, unless evidence exists outside Cabinet
discussions and related documents. (And, as Haneef’s
challenge to his visa’s cancellation illustrated, it may

be difficult to require a Cabinet minister to testify in
court, or for a court to draw adverse inferences from
a minister’s failure to do so.'”) Under the so-called
30-year rule, all Cabinet-related documents are kept
secret for three decades, and even then, the release

of documents by the National Archives of Australia
under the Archives Act 1983 (Cth) is confined to formal
Cabinet submissions and decisions (the more extensive
Cabinet notebooks, which record the discussions
inside Cabinet are not released for 50 years)'8 and all
the material is vetted to exempt any documents that
could ‘reasonably be expected to cause damage to

the security, defence or international relations of the
Commonwealth’."” Cabinet documents are also largely
exempted from disclosure under s 34 of the Freedom of
Information Act 1982 (Cth) and substantially protected
by public interest immunity.2°

Moreover, ex-Prime Minister John Howard declined

to make a statement or be questioned by Clarke and
denied permission for a former adviser, Jamie Fox, to
make a written statement to the inquiry.2' Another key
witness, the ex-chief of staff of immigration minister
Andrews, refused to make a statement. Andrews also

.refused to make a statement, but consented to be

interviewed (behind closed doors), while Ruddock
refused to make a statement and gave Clarke just one
hour of his time for an interview.?? In establishing the
Clarke inquiry, the Rudd government decided not to
give the inquiry powers to require witnesses to testify
or be cross-examined, even in private. Clarke accepted
this limitation, although it was, he conceded, ‘one of
the most contentious aspects’ of the inquiry.? Despite
receiving ‘exhortations’ from law societies, law reform
groups and the media to seek statutory powers, Clarke
concluded that factors of cost, time and possible public
interest immunity and legal professional privilege claims
‘militated against pursuing the option of changing the
inquiry’s constitution’.?*

In addition, Clarke decided not to probe the constant
stream of leaks to the media throughout july 2007 that
gave the impression that Haneef was intimately involved
in the failed British bombings and in planning similar
attacks in Australia. These prejudicial leaks were clearly
relevant to the inquiry’s terms of reference, because this
conduct shed light on the motivations behind the arrest,
detention, charging and prosecution of Haneef.?* Giving
his reasons, Clarke stated that the apparent leaks had
been referred to the Queensland Crime and Misconduct
Commission, the matter was ‘marginal to my terms

of reference’ (although ‘a very serious concern’), and
the area could not have been examined satisfactorily
without statutory powers to compel and protect
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... the limited powers given to the inquiry and the manner in
which it proceeded prevented an adequate examination of the
most important issues ... was the case politically manipulated
and, if so, what does that reveal about the potential for the
counter-terrorism measures to be used for political purposes?

witnesses.? Clarke did not explain why he considered
the leaks marginal to the terms of reference.

As early as 4 July, just over 24 hours after Haneef

was arrested, The Australian’s headline read, ‘Doctors
linked to British terror bomb plots’,?” and the Sydney
Morning Herald reported, ‘How jihad network led to
Australian raids.”® These claims could only have come
from government, intelligence or police sources, since
they alone had access to the alleged information. Citing
‘senior police’ sources, the media reports featured the
mobile phone SIM card allegation. In their submission

to the Clarke inquiry, Haneef’s lawyers cited numerous
media articles that were published from 4 July to 17 July,
containing a ‘smorgasbord of prejudicial rumours,’” some
of them attributed to ‘senior government sources’.”
For example, The Australian reported on 4 July:

Senior government sources last night declined to rule out
the possibility that the Indian doctor may have been a
facilitator or part of a possible ‘sleeper cell’ connected to
the doctors now in detention in Britain.3

Moreover, the government chose to publicly identify
itself with the doctor’s detention. Within |2 hours of
Haneef’s late night arrest, Howard and Ruddock held

3 July media conferences to confirm his arrest, making
media appearances that were not -only unnecessary

to inform the public — a matter for the AFP — but
also likely to influence public opinion against Haneef.
Although the Prime Minister was careful to urge
people not to jump to conclusions about Haneef, he
nevertheless stated that the arrest was a reminder that,
‘There are people in our midst who would do us harm
and evil if they had the opportunity of doing so’.3' On
8 July, Ruddock offered media commentary suggesting
that Haneef had had sinister motives for attempting

to leave Australia ‘rather hurriedly’.3 Ruddock
commented that Haneef’s explanation that his wife had
just given birth to a baby ‘may be reasonable but they
may also be a cover for something else’.33

In its submission to the Clarke inquiry, the Law Council
of Australia said public comments made by Howard,
Ruddock and AFP Commissioner Mick Keelty at the
time of Haneef’s arrest and detention raised concerns
that the provisions in the Crimes Act 1914 were applied
without reference to the appropriate statutory test.
The submission cited a media interview conducted by
Ruddock more than one week into Haneef’s detention,
in which the Attorney-General defended and took
responsibility for the prolonged detention. Responding
to questions about when Haneef might be charged or
released, he stated:

| tell you, you would be asking me different types of
questions if these inquiries were truncated unnecessarily and
we found out later that there were avenues of inquiries that
could have been pursued, that would have been, or may
have been ascertained and weren’t, and some terrible event
happened in Australia. You'd be after me unmercifully.>*

The Law Council further quoted Howard, speaking after
Haneef's release, defending the actions of the AFP:

| want to defend very strongly the role of the Australian
Federal Police. To put it bluntly, when you're dealing with
terrorism it's better to be safe than to be sorry.®

After reviewing the statements of Ruddock and
Howard, and media comments by Keelty, the Law
Council expressed the concern that throughout

the Haneef case, the police had operated ‘in the
general shadow’ of the anti-terror laws and a ‘vague
notion’ that ‘those laws authorised a different and
extraordinary approach’ than by the precise content
of the laws.’® However, the Clarke report failed to
mention the ministers’ public statements. It is submitted
that these statements underscored the necessity to
examine the government’s role extremely closely.

Howard ministers were closely involved

Notwithstanding the Clarke report’s conclusions,

a careful reading of the report leaves little doubt that,
as soon as the British police requested assistance to
locate Haneef to ask him about his discarded SIM card,
members of the Howard government became closely
involved, both in his treatment by the police and in
preparations to cancel his visa should he be released
by the police or granted bail by a court. According to
Clarke’s account, in less than four weeks, Howard’s
office convened no fewer than |6 high-level ‘whole
of government’ meetings and 27 teleconferences to
discuss issues relating to the Haneef case.’”

The meetings, some of which also involved the State
and Territory Labor governments, began on | July,
the day before Haneef was arrested. They included
|0 meetings of the National Counter-Terrorism
Committee, as well as the Cabinet National Security
Committee meeting of |6 July. Between 3 and 6 July,
Howard personally received five written briefings from
his department, and thereafter his office obtained
‘regular’ telephone updates from his department’s
senior national security official, former Special Air
Services commander Duncan Lewis.?® In December
2008, Lewis, who played a central role in the Haneef
affair,®® was appointed as the Rudd government’s
national security adviser.*
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Ministers Ruddock and Andrews were involved on a
daily basis. Ruddock, who as Attorney-General was
responsible for both the AFP and the Australian Security
Intelligence Organisation (‘ASIO’), received four written
briefs from ASIO and six from the AFP, as well as two
security intelligence reports and four threat assessments.
In addition, he met with AFP Commissioner Keelty ‘on

a number of occasions during July 2007".*' One meeting
involving Ruddock appears to have been particularly
important. On the morning of || July, three days before
Haneef was charged, Attorney-General department
officials had an appointment with the Attorney-General
for him to approve an ‘MAR document’ relating to
Haneef that was then sent on to the Office of the DPP.*?
It seems that the MAR was a statement of facts to be
sent to the DPP.* It remains unclear what happened

at that meeting, or why Ruddock was involved in
authorising the document. In their submission to the
Clarke inquiry, Haneef’s lawyers drew attention to the
meeting and stated:

The inquiry will need to obtain much more information,
in both oral and documentary form, to resolve the
respective roles, in the decision to charge, of the
Attorney-General and his department; DPP officers,
including Mr Porritt; and the AFP.*

However, Clarke did not mention the || July meeting
in his report.

As to the immigration minister; according to Clarke’s
account, from 3 July, the day after Haneef was
arrested, Andrews received frequent updates from his
department and the prime minister’s department on
various contingency plans to cancel the doctor’s visa

GOVERNMENT DIDN'T
APPLY ANY PRESSURE
IN THE HANEEF MATTER

so that he could be detained or deported if he were
not charged or if he were granted bail.* On 9 July, a
Department of Foreign Affairs and Trade email noted
that Ruddock and Andrews were preparing a joint
ministerial submission on the visa revocation.*

Both Andrews, in his testimony to Clarke, and Howard,
in a letter to the inquiry, insisted that Andrews

made the ultimate decision to revoke the visa on

16 July independently, exercising his own ministerial
discretion.”” Yet, Andrews had told his departmental
heads that he would not make any decision until after
the Cabinet National Security Committee (‘NSC’)
meeting, due that day. Clarke reported that Andrews
was called to a meeting with Howard and Ruddock that
morning to discuss the visa issue. Clarke noted, without
comment, that in a letter to the inquiry, Ruddock
denied attending any such meeting.*

The visa decision was officially made at | pm on 16 July,
one hour after the conclusion of the NSC meeting, to
which Andrews had been invited. At [:01 pm the Prime
Minister’s office sent an email to two senior officials
advising that the Solicitor-General had confirmed that
‘no contempt issue’ would arise if Andrews cancelled
the visa.”” This indicates that Howard was involved in
obtaining legal advice that the decision would not be

in contempt of the court’s grant of bail. This further
suggests that the decision to revoke the visa, while
formally made by Andrews as the responsible minister,
was made in close consultation with Howard and the
other members of the NSC.

Clarke noted that ‘discrepancies’ existed in the
evidence about the nature of the discussions at the



In redlity ... all the evidence ... indicates that the Howard
government seized upon the British attacks to try to launch
a terrorism scare campaign in the final months of the 2007

election campaign.

July 16 NSC meeting, and allegedly between Andrews
and Commissioner Keelty following that meeting.*
Nevertheless, he concluded that ‘notwithstanding’
those unresolved discrepancies, he found no evidence
of political influence or motivation in connection

with the decisions to cancel Haneef’s visa and issue a
Criminal Justice Stay Certificate.®' It is suggested that in
the light of the documentary record, the discrepancies
and Clarke’s lack of access to the records of the NSC
meeting, that conclusion is unconvincing. Rather, the
frequent high-level meetings that were convened on
both aspects of the Haneef affair — his charging and
the visa revocation — point to considerable political
influence being involved, or being perceived to be
involved at the time by senior officers in the AFP, DPP
and immigration department.

Moreover, ASIO repeatedly advised that Haneef was
not connected to any imminent threat of terrorism

in Australia and also said there was no evidence that
Haneef had foreknowledge of, or participated in, the
UK terrorist incidents.® Further, as late as |3 July,

the day before Haneef was charged, the federal and
Queensland police engaged in the joint investigation
had concluded that insufficient evidence existed to
charge the doctor.** A prosecutor, Clive Porritt, initially
advised there was not enough evidence to justify the
charge.>* However, he told Clarke that he changed his
stance on |3 July after coming under ‘unspoken but
considerable pressure’ from police commanders.*

The police information given to Porritt, and relayed to
a court, contained at least two crucial false statements.
One was that Haneef’s SIM card was found in the
jeep that had crashed into Glasgow airport, when, in
fact, it was located in Liverpool. The other was that
Haneef had resided in Britain with his second cousin
Kafeel Ahmed, who drove the jeep, although the two
had never lived in the same house.* Also withheld
from Porritt and the court was the fact that, before
his terrorist attack, Ahmed had sent an email to his
brother, Sabeel, which effectively cleared Haneef of
any fore-knowledge of his actions. As mentioned
earlier, the AFP had this information from 8 July, six
days before Haneef was charged.’’

Conclusion

Why then was Dr Haneef charged? For the reasons
canvassed above, it is most likely that the real
‘pressure’ was coming from the Howard government
itself, either directly through the series of meetings
held by ministers with the AFP and other officials,

or indirectly as a result of the public statements by
Howard and Ruddock, or indirectly in the ‘shadow’ of
the government’s approach to the anti-terror laws, as
suggested by the Law Council of Australia.

Clarke found there was no evidence to sustain ‘the
concerns that have been publicly expressed about the
role government played in the Haneef case’.*® At the
same time, he commented:
Suggestions or perceptions that political pressure or-
influence had a role in the making of operational decisions
relating to Dr Haneef had the potential to undermine
public confidence in Australia’s response to the threat then
perceived to exist.>®

This observation indicates that Clarke was acutely aware
that any finding of political pressure or influence could
further ‘undermine public confidence’ in the counter-
terrorism measures. His remarks echoed the letter sent
by Attorney-General McClelland to Clarke setting out
the reasons for the inquiry.’ In the light of the evidence
reviewed above, however, unless all the relevant
documents, including the cabinet records, are made
public, it is impossible to accept the report’s assurance.
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Postscript -

Since this article was submitted, the Commonwealth
government has introduced the National Security
Legislation Monitor Bill 2009 and released a |
National Security Legislation Discussion Paper.

The Discussion Paper proposes a number of
changes to the regime for pre-charge detention

of terrorism suspects, but these would place only
an 8-day limit (a |-day investigation period and up
to 7 days of ‘dead time’) on pre-charge detention.

ARTICLES

50. Ibid 228.

51. Ibid.

52. Ibid viii—ix.
53. Ibid 137-144.
54. Ibid 144-145.
55. Ibid 153.

56. Ibid 135-137.
57. Ibid 84, 137, 157.
58. Ibid 207.

59. Ibid 207.

60. Ibid 287.

Altl) Vol 34:4 2009 — 247


mailto:m.head@uws.edu.au

	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page



