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value of the property was neither dimin
ished nor increased by its partial use for 
income generating purposes.

Consideration
The Tribunal referred to Ovari and 
noted that the Federal Court had begun 
its consideration o f apportionment with 
the words, ‘Provided the property in 
question is properly characterised as a 
principal home’, and made it clear that it 
is not appropriate to ask first whether a 
place is used for business purposes. The 
Tribunal found that the first question to 
ask is whether or not the place is the per
son’s principal home. If  it was decided 
that a place is a person’s principal home, 
the Tribunal concluded that there was no 
room to apportion any part that may be 
used for business purposes.

The Tribunal noted that the Federal 
Court in Ovari had not explained the mean
ing of ‘principal home’. After referring to 
dictionary definitions, the Tribunal con
cluded that a person’s principal home was 
the place o f residence that is their chief or 
first and foremost residence. The Tribunal 
also noted that the expression had been 
subject to consideration in other cases, and 
that in Clark and Secretary, Department o f  
Social Security (4 November 1996, No. 
2968 unreported) it was said that, ‘A char
acteristic of a person’s home is that he usu
ally resides there. It is by no means 
necessary, however, that they go hand in 
hand.’ The AAT also referred to the judg
ment of Wilcox J in Hqfza v Director Gen
eral o f  Social Security (1985) 60 ALR 674 
which, in considering what is meant by ‘a 
person’s usual place of residence’, said: 
‘Physical presence and intention will coin
cide for most of the time. But few people 
are always at home ... The test is whether 
the person has ... a continuing association 
with the place... together with an intention 
to return to that place and an attitude that 
that place remains home.’

Findings
Having regard to the principles in the au
thorities and to the ordinary meaning o f 
the expression, the Tribunal found that 
No. 47 was the place where Kulshrestha 
cooked, ate, slept, washed himself and 
his clothes and generally lived. It was 
the place where he usually resided and it 
was the place that he regarded as home. 
In contrast, No. 47A was subject to a 
tenancy agreement, and his tenants had 
exclusive possession. The Tribunal 
found that Kulshrestha was not entitled 
to enter that part o f the building at will. 
His right to enter was in accordance with 
the terms of the lease and in so far as the 
law permitted him to do so. Thus he 
could not carry out daily activities at No. 
47A. The Tribunal found that in relation

to No. 47A, Kulshrestha was a landlord 
and his tenants, rather than him, were the 
people for whom it was a home. The Tri
bunal concluded that Kulshrestha’s prin
cipal home was limited to No. 47 and did 
not encompass the whole of the building.

The Tribunal conceded that its find
ings might appear contrary to the conclu
sion reached by the Tribunal in Hewitt, 
but stated that any apparent inconsis
tency was attributable to the findings of 
fact as to the boundaries of the principal 
home. The Tribunal noted that in Hewitt, 
the finding was that the whole of the 
property was Ms H ew itt’s principal 
home but that she had let part o f it. The 
Tribunal noted the distinction, that on the 
facts o f the present case, it had not found 
that the whole o f No. 47 and No. 47 A was 
Kulshrestha’s property. It was not the 
case, that he had let part o f it in the way in 
which a person might let a room or two to 
a boarder in their home. On the contrary, 
the Tribunal had found on the facts, that 
only No. 47 and so only part o f the build
ing, was his principal home.

Formal decision
The AAT set aside the decision and sub
stituted its decision that for the purposes 
o f the Social Security Act 1991, the prin
cipal home of Kulshrestha was No. 47 
Braeside Avenue.
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Assets test: loan to 
company; whose 
debt?
S E C R E TA R Y  T O  T H E  DFaCS and
H A M A M
(No. 2003/197)
Decided: 28 February 2003 by 
Cr Wright QC.

Background
Hamam and her husband were directors 
o f a company ICOG International Pty 
Ltd. In June 2000 they agreed to borrow 
money from the Bank of New Zealand 
and then lend that money to the company.

The Department deemed income on 
the basis o f the loan which in turn af
fected the rate of parenting payment. On 
review, the SSAT decided that the rate of 
parenting payment should not be calcu
lated by taking into account the deemed 
income from the loan on the basis that 
the debt to the bank was ‘entirely the 
company’s debt’.

Issues
The sole issue in this appeal was 
whether the loan to the company was an 
asset which was then subject to the 
deeming rules.

Findings
The Tribunal considered s.1122 of the 
Social Security Act 1991.

It concluded that Hamam and her 
husband borrowed money from the bank 
and then on-lent this to the company 
within the meaning of this section.

The Tribunal concluded that it made 
no difference whether Hamam and her 
husband stood to make a profit from this 
process and concluded that the loan 
must be assessed as an asset and income 
deemed under s.1078 of the Act.

The Tribunal went on to state that the 
facts did not support the conclusion o f  the 
SSAT that the debt to the bank was the 
company’s debt and stated that the (ques
tion to be asked was: ‘Has it been shown 
that the benefit-applicant has lent money 
to another person or entity’. It fountd the 
answer to this question was yes and set 
aside the decision of the SSAT.

Formal decision
The AAT set aside the decision o f the 
SSAT and decided that the rate o f the 
parenting payment assessed by the ap
plicant was the correct rate payable.
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Family trust 
payments: whether 
loans or 
distributions
BERG ER and SECRETAR Y TO  
TH E  DFaCS 
(No. 2003/169)
Decided: 21 February 2003 by 
B.J. McCabe.

Background
Berger was a beneficiary of a family 
trust and owned shares in the Trustee 
Company. The trust owned her home. 
Berger drew some cash from the trust 
and was liable to pay rent to the trust in 
respect o f her occupation of the home. 
The weekly rent was debited against a 
loan account, although there was no for
mal loan agreement in place. Berger did 
not declare income received from the 
family trust while she was in receipt o f a 
disability support pension and an aged
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