
THE CONTRACTUAL CAPACITY OF 

MINORS - h NE'iV APPROAC3ET 
D. J .  I IARLAND" 

There has in ~ecen t  years been much discussion as to the desirabiliiy of 
reducing the age at which an infant attaias full capacity to bind himself b) 
contract and to deal with property. The age of majorit! has for se-rera] 
centuries1 beer] fixed by the cornrnon la\\ at  21, and to mony this ~ u l e  has 
seemed to he one based on historical considerations which bear little relekance 
to the present day.? Thus, in the tTnited Kingdom the Comn~ittee on the ,4ge 
of Majority, under the chairmanship of Mr. Justice Latey, recornnezlded that 
the age of majority be lo~iered to 18 veal- of age, and this recommendation 
was adopted by Parliament in 19G9." In Australia similar legialstion has now 
been passed in South Australia and Xerv Sonth 5-ales." In Xeu South Kales 
the Minors (Property and Contract>) Act. 1970 has establi3hed 18 years 
as the age at ~vhich full capacity in regard to matters of contrdct and property 
is to be attained. The Act. xkhich can~e  into force on 1st Jul:. 1911. adopts. 
~ i t h  few alterations. a draft bill prepared b l  the I,aa Refurm Cvmmisiori of 
Kew South Wales and annexed to its Report orL In/nncy in Relrctiort to Con- 
L ~ U C ~ S  and PropertyP The Kelv South  ales legislation, ho.iie\er. goes far 
heyond merely lowering the a r e  of msjority and makes a bolt1 attempt to 
establish a regime which protects those still under incapacity frorn the results 
01 their o~vn  inexperience and lack of juclgment. \$bile still ensuring that 
adults clealing with such persons are not unduly prejudiced. This paper is 
concerned with the effect of the -Act on the l a ~ v  of contract. 

Few would he concerned to defend the previoi~s law relating to infant>' 
contracts, for not only Mas that law uncertain and extre~nely comple\: on 
manj points, but it could also operate in an  unliecescarily h a ~ s h  manner. It1 

those Australian states.%f which S e u  South Vales was not on?. ~ \ l l ich  had 
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adopted the very badly drafted7 English Infants' Relief Act, 1874, the position 
was even worse. 

The contractual capacity of infants at common law was very limited, 
and could not be enlarged, as is the case in  many legal systems, by the 
consent (either in general or to a particular transaction) of a parent or 
g u a r ~ l i a n . ~  An infant was bound at common law only by contracts for neces- 
saries. "Necessaries" were not confined to the bare essentials of life, but were 
those goods and services reasonably necessary to support the infant in the 
station in life in which he found himself.\Also included were contracts for 
the education of the infant1" and contracts of service whereby the infant was 
able to acquire skills which would enable him to  earn his living in the future.ll 
The principle also covered contracts of employment which enabled the infant 
to support himself whether or not any element of education was involved.12 
Although the courts had shown a willingness to extend somewhat the concept 
OF contracts for necessaries by enforcing certain contracts which, while not 
perhaps strictly for necessaries, were felt to be sufficiently analagous thereto 
for their enforcement to be justified,13 the scope of the concept ;+-as uncertain. 
It was established that no contract14 could be enforced against an infant unless 
it was beneficial to him in the sense that the contract considered as a whole 
was fair and reasonnble.15 Thus, the potential operation of some unfair pro- 
visions in a contract of apprenticeship or employment might be found to be 
so severe on the infant that a contract otherwise fair was rendered unenfor- 
ceable against him.16 I t  was equally clear, however, that the fact that a 
contract was clearly for the benefit of an infant would not suffice, for while 
the fact of benefit was a sine qua non 01 enforceability agninst the infant, it 
was in addition essential that the coritract fall within the rather technical 
category of contracts for necessaries.17 It was for t l~ is  reason, for example. 

- --- 
'Thi.; is not the place for an account of that Act. See generally Treitel, "The 

Infants' Relief Act, 1871" (1957) 73 L.Q.R. 19%; Atiyah, " l h e  Infants' Rehef Art, 
187-1-a Reply" (1958) 74 L.Q.R. 97; Treitel, "The Infants' Relief Act, 1874-a Short 
Rebutter" (1958) 74 L.Q.R. 102. 

'Field v. Moore (1855) 7 De G. ill. & G. 691, at 706-707, 44 E.R. 269, at 274-5; 
Capes v. Hutton (1026) 2 RIGS. 357, 38 E.R. 370. 

'See, e.g., Peter7 v. Fleming (1840) 6 &I. & W. 42, 151 E.K. 314; Chapple v. 
Cooper (1844) 13 31. & W. 252, 153 E.R. 105; McLaughLin \. Darcy (1918) 18 S.R 
(N.S.Qr.) 585. In respect of goods, this rule was given statutory for~n-see the Sale of 
Good; Art 1923-1953 (N.S.W.), s. 7. (repealed by s. 3 and the First Sched~tle of the 
1Iinors (Property and Contracts) Act 1970). 

'"See, e.g., Walter T.  Ezerard (1891) 2 Q.B. 369; Roberts F. Gra) (1913) 1 K.B. 
520; Rlennerhassett's Institute of Accor~ntanc~ Pty. Ltd. v. Gairns (1938) 55 W.X. 
(K.S.W.) 89. 

11 See, e.g., Green F .  Thompsort (1899) 2 Q.H. 1; Gadd v. Thompson (1911) 1 K.B. 
304; Hamilton v. Lethbridge (1912) 14 C.L R. 236. 

13 See e.g., Clements v. London & N.W. Ry. Cn. (1894) 2 Q.B. 482; Ezans v. V r ~ r e  
(1802) 3 Ch. 502; Bromley x. Smith (1909) 2 K.B. 235. 

13 See, e.g., ~%lcLaughlin v. Dnrcy (1918) 13 S.R. (N.S.T.) 585; Doyle F .  F b ~ t e  
City Stadium Ltd. (1935) 1 K.B. 110; Chaplrn v. Leslie Frcxin (Publishers) Ltd. (1966) 
1 Cb. 71. 

7 6 The issue normally a1o.r in the c o n t e ~ t  of contracts of +enice or education, hut 
there scrrns no doubt that tlte came pric~ciples applied to all contrarts for nerezsarizs- 
<ee Sriltman v. Bond (1956) St. R. Qd. 180; Fa~ucett 1. Smethrirst (1915) 81 L.J.K.B. 473. 

13 See in particular De Francesco v. Earnnn~ (1890) 45 Ch. D. 130; Clements v. 
Condon & N.W. Ry. Co. (1992) 2 Q.B. 482; Harnilton v. Lethbridge (1912) 14 C.L.R. 
230. 

lo See, e.g., De Francerco v. Barnurn (1890) 45 Ch. D. 430; Corn v. ,2fattiiews 
(1893) 1 Q.B. 310; Sir JP'. C. Leng cO Co. Ltd. v. Andret~s (1903) 1 Ch. 763. 

"Ltlercantile Union Guarantee Corporation Ltd. v. Ball (1937) 2 K.B. 498; B o j c ~ u l ~  
r .  Gregorccwict (1961) S.A.S E. 128. 
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that trading contracts entered into by an infant were apparently never binding 
on him at common law.18 

In addition to showing that the contract was capable of being one for 
necessaries, a person seeking to enforce a contract against an infant had to 
establish that the particular! contract was in fact one for necessaries for the 
~ar t icclar  infant concerned. This involved showing not 0111~ that the subject 
matter of the contract was reasonably necessary for the infant in light of his 
position in life and future prospectsile but also that he was not already 
adequately supplied with the goods or services in questior~.?~ Thus an  infant 
uho had bought on credit suitable clothing for himself was not liable to 
pay for then1 if he was already adequately supplied with clothes." This require- 
ment made it virtualiy impossible for a ~ r u d e n t  shopkeeper to be certain that 
an infarlt would be liable to pay even for goods which were clearly suitable 
for such an infant, but was justified on the basis that otherwise the protection 
given to infants ~voald be seriously curtailed.22 

The extent to which an infant was liable on an esecutory contract for 
neceisaries was a matter of considerable controversy. It was ~enerallj- recog- 
nized, rhough often with reluctance,*3 that contracts of ernploj-ment and 
analogous contracts were binding elen though still executory. but most com- 
mentators held that an infant was not bound by an esecutory contract for 
the sale of goods.24 On this view he was only bound by a quasi-contractual 
obligation io pay a reasonable price for necessary goods actually supp!ied to 
him. This view was based in part on the w-ording of the Sale of Goods 
but as this pro~ision is thought to have been intended merely to codifj- the 
conlmon law it ~vouid follow that the same rule ought to hare applied to 
cmitracts for the supply of necessary services.'" The writer doubts &ether the 
r iei\ of the law just oudined is consistent with the decisions dealing .i\ith 
coritracts of service, hut it must be admitted that the point \\as certainly not 
settled and that the few relevant dicta were conflicting." 

The general rule was that contracts which were not contracts for neces- 
saries were unenforceable against the infant unless ratified bp him within a 
reasonable time of attaining full age.2s The contract could be enforced I>>- the 
infant, even though unenforceable against him."VTf question of the rights 

- -- - -- - -- -- -- - - 

"~~ fe rcan t i l e  Union Guarantee Corporation Ltd. .i. Ball (1937) 2 K.B. 493: Cot~ern  
\ <Yield (1912) 2 K.B. 419. 

18 Thls was said to be a question o f  mixed law and fact-R>der I-. Rornbtle!! (18661 
1. P\.j! Exch. 32, at 38-39. 

In rrspect o f  goods, see the Sale o f  Coods Art  1923-1953 (X.S.R'.i, 5. 7. post P. 35. 
" Ara,A v. I ~ r n c ~ n  (1908) 2 K.B. I. See also Barnes v. Tole  (1884) 13 Q.B.D. 110: 

Johnstone v. Markr (1887) 19 Q.B.D. 509. 
"Barnes & Go. v. Toye (1881) 13 Q.B.D. 410, at 413-111. 
" S e e  the note by Landon in (1935) 51 L.Q.R. 270. 
PI See, e.g., Cheshire and Fifoot, Lnro of Contract, 2nd .Instralian E d ~ t l f , o  (1969,. a t  

513-514; Anson, Lmzti oj Contract, 23 ed. (Oxford.  1969), at 199-200: TF'lnfirld, "Set e*-nr~rs 
under the Sale o f  Goods .4ct, 1893" (1912) 58 L.Q.R. 83. Cf. Treitzl. Lam of Ct~ntract. 3 
cd. (1970), au 472-47 l. 

35 [Wlhere necessaties are sold and delibered to an infLrnt . . . hr  mil-t pa) 
a reasonahle price therefor. Necessaries in t h i ~  sectio~i mean4 goods suitabie to the 
condition in l i fe  o f  strch infant and to his actual requirements at the time o f  tllr sale 
and deli\ery." (Sale o f  Goods Act 1923-1953 (N S.Rr.), 3. 7.) 

2, See Anson, op. cit. supra n. 24, at 200-201. 
2: In particular sre A'ush v. lnrnan (1908) 2 K.B. 1, at 8, 12; In re 1. 119031 1 

Ch. 571, at 577; Pordtypridd Union v. Drcw (1927) 1 K.B. 211, at 220, Roherls r .  Gray 
(1913) 1 K.B. 520, at 530. 

" Wil1ianl.s v. Moor (1823) 11 11. & W. 256, 152 E.R. 798: ,Yah \. Innztin (19081 
2 K.R. I ,  at 12. 

""Rrti-e t. K'arz~ick (1815) 6 Taunt. 118. 128 E.R. 978: S ~ i t h .  \. Bortfn 11669) 1 
>rod. 25 F 5 E.R. 703. 
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and obligations of the parties upon repudiation by the infant gave rise to 
much difliculty. If an infarit had handed over money under a contract ancl 
then decided to repudiate it, lie could not of course be sued for failure to 
perform any outstanding ohligations on his part. He  could not, hotvever, 
recover any money (or, probably, goods) which he himself had handed over 
to the other panty under the contract unless he had suffered a total failure 
of c ~ n s i d e r a t i o n . ~ ~  As the receipt of even a very small benefit under the 
contract would thua preverit his recovering the property, an infant who had 
largely performed an unenforceable contract was left airnost completely unpro- 
t e ~ t e d . ~ ~  In  this situation the law, .rvhich was perhaps too eager to protect 
him while the cont~act  remained executory, was cur io~~sly  unwilling to inter- 
vene. An adult dealing with an infant was in no better position. If he had 
transferred money (or, perhaps, any other property) to the infant, he  could 
generally not recover it," although it was possible that he might have some 
remedy at  any rate \\liere the infant had induced the contract by a frauddent 
representation as to his age, if the infant retained the money or property or 
if it could be traced." As the actult could not enrorce the contract against 
t1.e infant, the hardship that could he caii~cd by a refusal to allow him to 
recover property handed oter  by h i n ~  to the infant is obvious. 

I t  seems that there was a third and very limited category, the scope of 
which was most unclear," namely contracts which. were bindins on the iufant 
until repudiated Ey him, either during infancy or within a reasonable time 
of attaining 21 years of age." Such corltracts ~ o u l d  become permanently 
hinding unless positiveIy repudiated within a reasonable time of his 21st 
l~irthday. In other respects the position in regard to these contracts was as 
rlescrihed in the preceding p a r a g r a p l ~ . ~ ~  

The foregoing summary of the common law relating to infants' contracts 
bh01~5 anq)le justification for the follorving comment by the Conirnittee on 
the Age of Majority. appointed in the United Kingdom in 19G5 to consider, 
inter alia, whether any changes were desirable in the law relating to contracts 
made by persons under 21: 

Many criticism> have been made of the law relating to infants7 
contracts. I t  is uncertain in a number of important respects, and is rrot 
easy to apply to concrete facts. I t  is coml)les, and the complexities of 
the law are not related to the need< of persons affected by it. It is saicl 

-- - -- - -- -- -- -- -- - 

a l'alentini v. Canclli (1889) 24 Q.R.D. 166: Steinberg v. Scala (Lcedr) Ltd. (1923) 
2 C h .  452; Peurce ,. Brain (1929) 2 K.B. 310; V o o l i  \. Associatecl Finance Pty. Ltd. 
(19563 V.L.R. 51. See alJo Anson, op. cit supra n. 24, a t  188, f.n. 4. 

"See especially Woolj v. Associated Finar~r e Pty. Ltd. (1956) V.L.X. 51. 
3' R. Lerlie Ltd. v. Shti l l  (1913) 3 K.B. 607; Cowtrn v. Nicltl (1912) 2 K.B. 419. 

Irr ~ e s p e c t  of property other than money the position %\as particularly confused. Discussion 
ceften centrect on the disputed point of mhether deli\ery of property to a n  infant uould 
pas- title. But  a t  any rate %here the infant repud~ated the rontract, the passing of 
title 4ioulJ, in  principle, not nece~iar i ly  bar recoxely by the adiilt. Fol 3 f u l l  dr\- 
i l l w o n  see S ~ ~ t t o n ,  I,azci of SnLr of Gc~odr i n  r t ~ ~ ~ t m l i r c  and iVcic %calonrl (1967) a t  41-57. 

" R. Leslie Lttl. v. Sheill ( 1 9 1 1 )  3 K.R. 607, at  610. Ant1 qep Suttnn, op. c f t .  srcpra 
n.  32, at  -14-57. 

% S e e  the discussion in  Treitel, op. cit .  silpra n. 24, at  482-183. 
" E d ~ c z r d s  v. Curter (1893) A.C. 360; h 'ort i~ Wectern Rai l z~a)  Co. ;. illcitlichael 

(1830) 5 Ex. 112, 155 E.R. 49. There u a s  come doulit as to ~ h e t h c r  the infant was 
bound by ~Lligat ions accruing prior to repudiation-see T ~ e i t e l ,  op. cit. suprcL n. 21, 
at  4%'. 

*'Coope v. Oterton (1833) 10 Bing. 252, 131 E.R. 901; Stcir~berg v. Scaln (Leech) 
Ltd. f 1'323) 2 Zll. 452. - 
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that it is unfair to those who deal ~ + i t h  infants and disadvantageous to 

infants then~seltes in that others are deterred from dealing itith them."' 

THE MIKORS (PROPERTY ASD COXTRACTS) ACT, 1970 (3.S.W.) 

The Minors (Property and Contracts) Act, 1970 has trio basic aims. 
Part 11 deals with the capacity of those aged 18 years and over, and Part  111 
deals with the capacity of those under the age of 18 years. Before proceeding 
to an examination of the effect of Part 111 on the l a x  of contract, it is 
necessary to examine certain concepts which are defined in s. 6. This definitions 
section is more than usually important. for some of the phrases defined 
tllereil~ are of fundamental importance in  the sections of the Act effectirlg 
substantive alterations in the law, and are giken meani~lgs which niight 110: 

be inlmediately obvious to those riot familiar \+ith the section. 
1x1 future, a t  any rate in relation to matters coming within the scope of 

tlie Act, the term "infant" is to be avoided and the more appropriate word 
"minor" is to be substituted." Therefore "minor" is used in this paper to 
refer to a person under the age of 18 pears. "Infant" is used only when 
reference is being made to the position at common law. 

Perhaps the moat important concept in the legislation is that of a "ci\il 
act". A civil act i s  defined as "any act relating to contractual or proprietary 
lights or obligations or to any chose in action".3Vhis concept .isill be seen 
to be essentially the same as that, familiar to students of comparative law, 
of a juristic act, which may be defined as '.an expression of will, the ir~tentio~i 
and normal effect of which is to ~ r o d u c e  a lart.ful change in the Iegal position 
of its author"."Yhe use of this device has certain advantages which the 
wiiter has discussed elsei\here."l For present purposes it is sufficient to note 
lhat a party enterir!g into a contract is participating in a civil act, as atso 
is a party who rescinds a contract for breach, fraud or  any other reason, or 
~ 1 1 0  atfirms a contract after breach. SimiIarly, an acquiescence in or waiver 
of any matter affecting a person's rights or obligations under a contract is 

The Act provides that in nlany situations a civil act stiall be "presump- 
liiely binding" on a mil~or. The ordinary meaning of the phrase '>re- 
sumptively binding7' might be thought to imply that such civil actj  a re  only 
prima Jacie binding, in the sense that normally the minor's incapacity ,rill 
he irrelevant but that in certain circumstances his incapacity map be relied 
upon. That this is not the case is made clear by s. 6(3), which pro-cides that 
a civil act which is presumptively binding on a minor has the same effect 
as if, at the time of his participation in the civil act, he were not under 
the disability of infancy. Thus a contract which is made presumptively binding 

- - ----- 
Op. cit.  supra n. 2, at  74-75. It is true that  the Committee's remarks were in- 

fluenced by the unsatisfactory nature of the Infants' Relief Act 1874, Lnt they ale  
equally applicable, i t  is submitted, to the position in  PJew South Wales, especioIIy a s  the 
Infants' Relief Act was usually interpreted in soch a way a s  to have little effect on 
111~ ronunon law rules. 

See s. 6(1), ~ t h i c h ,  in addition to containing the general definition quoted, 
rniiil>erates a considerable number of specific exdrnples of a citil act. The makirt;: or 
revocatiotl of a will is not a r i r i l  act (s. 6(21 )-but see the amendments made by s. 3 
anti the First Schedule, to the Witis. Probate & Administration Act 1898 \+hereby, 
inter nlia, a person aged 18 or over and a married minor may make n %i!l. 

40rlrnos and Val ton :  Introduction tol French I,aw 3 ed. (1967) at 21. 
=Harland. '.Lor;ering the Age of 3lajority in S e w  South W'ales" (1970) 2 Au~r'n 

Cltrrrnt Lntu Rev. by, at 70-71. 



46 SYDNEY LAW REVIEW 

may be attacked only on such grounds as fraud, duress etc. which would be 
available irrespective of any question of lack of capacity. 

It should also be noted that under s. 5 the Act binds the Crown, not 
only in right of New South Wales, but also, so far as the legislative power 
of the New South Wales Parliament permits, the Crown in all its other 
capacities. This provision raises certain difficulties, which the writer has dis- 
cussed elsewhere,4%elating to the extent to which the New South Wales 
Parliament has in fact power to bind the Crown in its other capaciiies. 

CAPACITY AT EIGHTEEN YEARS 

Although this paper is concerned with those provisions of the Act dealing 
with  the capacity 01 minors, reference may be made in passing to Part I1 
which grants full capacity in respect of matters of contract and property to 
those aged 18 years and over. Part I1 has been more fully analyzed by the 
writer e l s e ~ h e r e . * V h e  pivotal section is section 8 which provides that a 
person is not under the disability of infancy in relation to a civil act in 
which he participates when aged 18 years or upwards. One efFect clearly is 
that full contractual capacity is granted at 18. It  is further provided that 
for the purposes of any rule of law and of any statutory provision a person 
aged 18 and upwards is of full age and sui j~ris.~"I~e remainder of Part I1 
applies the policy of s. 8 to certain consequential matters. I t  should be noted 
that the doctrines of estoppe14\nd laches and acquiescence4\pply to a 
person aged 18 or over as if he were aged 21. 

CAPACITY OF MIKORS TO ENTER INTO BIK\;DTP:G CONTRACTS 

Part I11 of the Act deals with the capacity of minors. It is expressIy 
provided that where a minor participates in a civil act, that civil act is not 
binding on him except as provided by the A ~ t . ~ 7  Clearly the intention is 
that on these matters the Act is to constitute a comprehensive code, and con- 
sequently reference to the common law rules will generalIy be neither necessary 
nor, indeed, permissible.48 

Two types of contracts entered into by a minor are rendered presump- 
lively binding on him from their inception. These are contracts beneficial to 
the minor, and contracts entered inio pursuant to a court order granting 
capacity to the minor. 

Section 19, adopting a suggestion made some time ago by Professor James 
WilI iam~,4~ provides that where a minor participates in a civil act and his 
participation is for his benefit at the time of his participation, the civil act 
is presumptively binding on him. Hence it is no longer necessary to inquire 
whether or not a minor's contract is technically one for necessaries. Benefit 
to the minor is the :ole criterion of enforceability. I t  is also clear that a 
purely executory contract will, if beneficial at  the time of contract, he binding 

See Harland, op. cit. supra n .  41, at 77. 
4 3  Op. cit. supra n. 41. 
" S. 9. 
" S. 12. 
* S. 13. 
" S. 17. 
"See e.g., Bank of England v. Vagliano Bros. (1891) A.C. 107, at  120, 129-130, 134- 

145; Rn'stol Tramwrsys Carriage Co. v. Fiat fifotors Ltd. (1910) 2 K.C. 831, 836; Brennnrt 
v. K. (11)3h) 55 C.L.K. 253, 263, 

"See Salrnond and Williams, Principles of the Law of  Contracts (19151, at 310. 
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on a minor, and will remnin so even if later developments subsequently alter 
the situation. Thus an executory contract for the purchase of goods normally 
sold at a standard price will be binding on a minor despite a later sudden 
fall in price, provided of course that the contract when made was beneficial. 

No guidance is provided as to how we are to determine whether a minor's 
entering into a given contract was, at the time of contract, for his benefit, 
and at first sight the principle may seem simple enough. However, it is 
submitted that a !ittle reflection will indicate that some difficulties are likely 
to arise in thc construction and application of s. 19. Clearly, for a contract 
to he presumptively binding under s. 19 we must be able to say that the 
contrdct was on the whole for his benefit in the sense that it was n fair 
Largain and contained no unduly harsh or onerous provisions. This was, as 
has been indicated above,jO an essential element of a binding contract for 
necessaries at common law, and no doubt the approach taken at common 
law xvill continue to be relevant by way of analogy. Thus the fact that some 
particular provision or provisions in a contract might be thought to be not 
as generous to the minor as the most favourable that might conceivably have 
been obtained will doubtless not be fatal, provided that, considered as a 
\.!hole, the contract can be said to be beneficial to himP1 On this view, the 
question to be asked is tvhether the provision objected to is suficientIy unfair 
as to render the whole contract so unfzir that it ought not to be enforced 
against the minor. Eut it xou'id seem that the concept of a contract being for 
the "benefit" of a minor envisages more than simply that the contract is one 
which is fair and rea~onable .~Wne can readily imagine cases where a contract 
is made by a mi:~or upon terms which are eminently fair and reasanable, 
arid yet it would be difficult to say that it was advantageous for the particular 
minor to enter into that particular contract. An example would be a contract 
for the purchase, on fair terms, of some item beyond the means of the minor. 
And even if the minor were able to pay for the item in question, it might 
nonetheless, in the case of an expensive item, be unwise for him to tie up 
his assets in this way, especially if the article is likely to depreciate rapidly 
in value. It  would seem, therefore, that we must still ask whether it was in 
fact for the benefit of the minor for him to enter into any contract concerning 
the subject matter of the contract in question. This is a question of fact which 
can only be answered in the light 01 such factors as the minor's age, means 
and current supply of the goods or services contracted Thus, it is 
submitted, many of the factors relevant under the common law rules as to 
necessaries will still have to be consiclered?* Nonetheless, the scope of a 
minor's contractual liability has undoubtedly been considerably increased, and 
in the writer's view this is to be welcomed as  the common law ruIes were 
llrldufy restrictive. 

In one respect the old law relating to the contractual capacity of minors 
is preserved. The Act does not make presumptively binding on a minor a 
civil act in which he participates, or appears to participate, while lacking, by 
reason of youth, the understanding necessary for his participation in the 

of 1nf:incy" (1970) 4.1 A.Z.J. 269, at 2?3. 
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civil act.55 There is almost a complete dearth of authority on this point, but 
it would appear that a contract entered into by such a minor xvould be void."' 
This would be so only where the minor concerned was of such tender years 
that, aIthough outwardly having appeared to have entered into a contract, he 
could not be said to he capable of understanding the significance of his 
actionP7 Whether a particular minor ,+.as capable of such understanding 
would be a question of fact in each case. In such situations the minor could 
not be presumptive!). bound by an alleged contract; even if clearly beneficial 

Capacity by  C o u r t  O r d e r  

It has been show11 above that at c o ~ ~ ~ m o n  law an infant was bound only 
liy his contracts for necessaries and the consent of a parent or guardian gave 
no greater validity to an infant's contract than it would otherwise have had.5" 
The Act makes a new departure in that in certain situations a court may 
make an order granting capacity to a particular minor. The Supreme Court 
has jurisdiction by virtue of s. 26 to grant to the n~inor  capacity to enter 
into all contracts without limitation, or into any description of contracts, or 
into a specific contract. A court of pcttj- sessions has under s, 27 jurjsdiction 
to approve a particular contract, subject to a limitation that it must appear 
to the court that the minor would not undertake obligations under the proposed 
contract to the value of $750 or more. Keither the Supreme Court nor a 
court of petty sessions shall make an order unless it appears that the order is 
for the benefit of the rainor?* 

The Supreme Court is expressly given power to rescind or vary an order 
made by it granting capacity to a minorG1. While an order of rescission or 
variation docs aot have retrospective effect, a person proposing to deal with 
a minor in whose favour an order had been made would need to ensure that 

nnorance no rescission or variation of the original order had been made. The i, 
of such a person of the rescission or variation of an order would not protect 
him, though no dottbt the court woilld bear this problem in mind when 
deciding rvhethcr or not to make the order of rescission or variation subject 
to any conditions?" 

Any contract entered into by a nlinor pursuant to an order under s. 26 
or s, 27 is presumptively binding on him."3 One effect of these sections is 
to enable a party proposing to deal with a minor to obtain in advance a 
conclusive determination of the question of whether or not the minor's 
participation in the proposed contract will be for his benefit. The situatior~s 
in which it is thought necessary to resort to this procedure rvili perhaps occur 

----- 

Johnson v. Clurlc (1908) 1 Ch. 303, at 311-32. See also O'Shanassy v. Jonchin~ (1876) 
1 App. Cas. 82, at 88-89. 

"See Salmond and Williams, Principles of the Lau: of Contrcrcts, 2 ed. (1915), at 297. 
Qrccrere ~ h e t h e r  in such ca<es the jurisdiction undel s. 37 (tiiscussed infru, pp. 53-55) 

lrould arise. The point might be significant if, for example, a very young child bought 
n toy which snbseclu~ntly injured him and his nevt friend wished to sue the seller for 
breach of warranty rather than to he forced to prove negligence in an action i n  tort. 

@Srqra, at p. 42. 
wSs. 26 (3) and 27 (5) (b) .  Note that the jurisdiction under s. 26 extends to 

civii acts generally, ~vherea; that under s. 27 is li~nited to contracts and dispositions of 
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relatively infrequently, but the existence of the procedure should on occasions 
prove very useful. 

AFFIR31.4TIOS 

We have seenb4 that at  common law most infants' contracts \<ere not 
binding on the infant unless ratified by him ~ i i t h i n  a reasonable time of 
attaining full age. X ratification \ \as  an intentional recognition of a previous 
contract, a confirmation of it with the intention of rendering it binding" 
This rule was felt to be undesirable in that it could Iea\e an infant open to 
considerable pressure from creditors to ratify, on turning 21: contracts pre- 
Iiously entered into as a result of his youthful indiscretion. Con-eyuently, 
the effect of a ratification was restricted by Lord Tenterden's -Act in 1828. It 
was provided that "no actior~ shall be ~naintniried whereby to cliarge any 
person upon any promise made after full age to pap any debt contracted 
in infancy, or  upon any ratification made after full age of any promise or  
simple contract macle during infancy, unless such promise or  ratification shall 
be made by some tvritirig to be signed by the party to be charged there5r.ith". 
Tliis provision u a s  re-enacted in New South and remained in force 
until the passing of the Minors (Property and Contracts) Act. 1970. That -Act 
efiects a complete reversal of policy in regard to ratification. 

It is nolv provided that a contract uhich was not originally presumptively 
binding on a minor will become presumptively binding on him if he 
affirms it after he  turns lS.';T The same result follo~vs where after his death 
the contract is aftirmed by his ~e r sona l  representati~e. The affirmation 
may by by word or  conduct and need not be commanicated to any 
person. Of course in many situations where words o r  conduct allegedly 

er con- constituting an affirmation have not come to the notice of the oLh 
tracting party it ~ o u l d  be possible to raise a strong argument that the very 
lack of communication indicates that a final decision to affirm had not been 
r e a ~ h e d . 6 ~  It will be noted that the afiirrnation need not he in writing. At 
common law the courts talked of a "ratification", and "afilrnlation" in this 
context seems to have an  identical meaning. Consequently, as "affirmation" is 
not defined in the Act, the c a s e  dealing \+it11 what amounted to a ratification 
at common law will continue to be helpful.'" 

Provision is aIso made in s. 30 for a court to affirm a contract on behali 
of a minor.70 (Once the minor turns 18 this power ceases a5 i t  i q  n o  longer 

- - 
MSupra, pp. 43-14. 
WIlarris  v. Wall (1847) 1 Ex. 122, 151 E.R. 51; Rove r. Ilop:t~ood (1868) L.R. 

4 Q.B. 1; Ditchrun v. Worrrill (1880) 5 C.P.D. 410. at 412.13. 
WUsury, Bills of Lading and Written RIemoranda Act 1902, s. 9. For the exreptional 

case where, as s. 9 was construed, writing Tras not required, see Cheshire and Fifoot. 
op. cit. supra n. 2%, a t  522-523, and cases cite6 :herein. Note alto that in ftrture it \\ill 
be possible for a contrart of loan to he affirmed-cf. IIIoney-Lenders and Infanti Loan< 
Act 1941-1967, s. 37 (repealed by s. 3 and First Schedule). In r ~ ~ a r r l  to ratification. 
s. 2 of the English Infants Relief Act 1874 \!ent exen further t l l ~ u  rlId Lc~rrl 
Tenterden's Art. 

"S. 30. The juri5diction under c. 30 applies to ci- :l acts gen~rall)  
" Cf. Powell v. Lce (1908) 99 L.T. 284. 
s8 See cases cited supra n. 65. 
" S .  40 defines the courts Iiaxing jurisdirtion under s. 30, 31. 36 and 37. The 

Supreme Court has jurisdiction without limitation, rrhereac a district court and a court 
of petty sessions hake jlirisdiction n h ~ r e  it appezrs to the court that the matter in 
question, so far as i t  concern? the minor, does not amount to a value euceecIinz $6.000 
and $750 re~pectjvely. See also s. 41 ( r emn~a l  into Stipreme Coylrti. s. 42 (transfer 
from one district court or court of petty se2zions to another). s. 4: (cost>) and s. 45 
(allowance of time). 
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required.) The court shall no: affirm a contract unless it appears that the 
affirmation is for the benefit of the minor.'l In cases where it is doubtful 
whether or not a contract is presumptively binding on a minor this power 
should prove useful, especially as the application may be made not only bp 
the minor himself but also by any other person interested in the contract.'" 
The cruciaI question for the court is ~\hether  or not the aflirmation will be 
for the minor's benefit. It is possible that a contract not originally for the 
benefit of the minor map become so by virtue of changing circumstances and 
may thus be rendered presumptively binding on him by an order under s. 30. 

It should also be rioted that cases of affirmation will arise less frequently 
than previously, because unless a contract is  repudiated by or on behalf of 
the minor before he attains the age of 19, the contract becomes automatically 
presumptively binding on him.'3 At common law inaction by a former infant 
would render binding upon him a contract entered into during infancy only 
in that limited class of contracts which were binding unless repudiated." 
Under the Act delay lvill be fatal. On the other hand, the inability of a minor, 
dissussed in the next paragraph, to enforce against the other contracting 
party a contract which is not presumptively binding on him will in many 
cases present a new incentive towards ensuring that the contract is affirmed. 

THE EFFECT OF MIKORS' COXTRACTS WHICI-I ARE NOT 
PRESUJIPTIVELY BINDING 

A contract which is not presumptively binding on a minor obviously 
cannot be enforced against him. As has been indicated above, although at 
common Iaw most contracts could not be enforced against an infant, an infant 
contractor could in genera1 enforce the contract against an adult contracting 
par ty?Vt is now pr0vided7~ that a minor cannot enforce any rights arising 
out of a civil act unless that civil act is presumptively binding on him ir? 
favour of the person against whom enforcement is sought. The only exception 
is that those rights may be enforced in so far as a court may in its discretion 
make an order in the course of exercising its jurisdiction, discussed belorv, to 
adjust the relationship of the parties upon rep~diation. '~ Thus, in order for 
a contract which is not presumpti~ely binding on him to be enforceable by 
a minor, it must previously have been affirmed by him or on his behalf. 

Kepudiation 
A minor may, under s. 31, repudiate a civil act into which he has 

entered, provided that he repudiates either during his minority or on attaining 
majority, but before he turns 19.7R The repudiation will have no effect if, at 
the time of the repudiation, the civil act is for his benefit.79 Consequently, in 
the admittedly rare event that a contract not originally for his benefit had 

"S. 30(3).  
"S. 30(2). 
"S. 38. Where he dies before turning 19 the conthct may be repudiated by hi$ 

personal representative, but such repudiation must be made hefore the end of one year 
after his death and in any etent before the date which would have been his 19th birthday. 

%Lpra, p. 44. 
55 Supra, p. 43. 
'9. 39. "Minor" here includes. in resaect of contracts entered into durinz his 

minority, a person who has turned 18. 
L 

r?S.37-see infra, pp. 52-55. 
"For repudiation by the personal representatibe of a drceased minor see s. 32, 

noting that the repudiation must he made hefore the end of 19 years after the birth of 
the minor or before the end of one year after his death, whichever is the earlier. 

'"S. 31(2).  - 
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subsequently become so by virtue of changed circumstalices, his repudiation 
would be ineffective. An attempted repudiation by a minor of a contract ahich  
was presumptively binding on him isould, of course, be 

KO formality was required at conlrnon law for the repudiation of an 
infant's contract. The Act requires that a written notice of repudiation, signed 
by the person making the repudiation or by his agent, must be served."' 
No person is affected by the repudiation unleks a notice has been sened  011 

Ilini or on a person wider .ivhom he claims. The repudiation has effect as if 
made on the date of se~vice .~ '  

The position arising where an ineffecthe attempt at repudiation has 
been matie must now be considered. The coiltract lvill obviously still be 
u~lenforceable against him (assuming of course that it was not initially pre- 
sumptively hinding and has not subsequently become so by asrmat ion) .  
I-fowever the minor runs the risk that the contract will ultinlately become 
presumptively binding on him because not repudiated within the time limit 
fixed for repudiatior1.~5 And when a repudiation is ineffective because the 
contract was, at the time of the purported repudiation, for the benefit of the 
minor, then the other contracting party must be successful if he asks a court 
to exercise its powerw to affirm the contract on behalf of the minor. In 
matters of suficierit importance to justify the expense involved a minor 
wishing to repudiate ~vould do neli to use the procedure whereby a court 
may repudiate a contract on behalf of a minor at  any time during his 
rninority?Vn this way any uncertainty as to the effect of the repudiation is 
avoided. It is a procedure which is not. ho~rever,  available after the minor 
turns 18J6 

It is not expressly provided that a repudiation made during minority 
is itself final and binding on the minor. There was some authority at common 
law that, despite the obvious inconvenience and hardship which might be 
caused, an infant who repudiated a contract during his infancy could subse- 
quently withdraw that repudiation (either while still an infant or on attaining 
his majority) .87 A repudiation tvould in itself be  a cilil actfi%nd, as a repudia- 
tion can be effective onIy where the contract repudiated is not for the benefit 
of the minor, it  would be arguable that the act of repudiation would be for 
the benefit of the minor and thus presunlptively binding under s. 19. On the 
other hand, it could \\.ell be said that as the contract is in any event not 
enforceable against him, premature repudiation would not be for his benefit 
as it would deprive him of the power, should he later wish for some reason 
to exercise it, of affirming the contract. I t  i s  submitted that the dificulty is 
avoided by reading the provision that '-the minor . . . may repudiatey' the 
contract as implyiug that such a repudiation is irrevocable. Such a construc- 
!inn tvould seem to be most consonant with the general policy of the Act 

. - _ _  _ _ ___.- _ -- 
MS. 35. Kate s. 35(2) ,  which makes special protision restricting t'nr effert of 

repudiation of certain ci>il acts part idpatrd in by a minor who becomes a rnrrnher of 
an association. 

"S. 33(3) provides that senice may I,a efiected as pro\itlect i n  q. 170 of the Can- 
\cyanring Art 1919-1969 

"S. 33(1).  
*Supra, p. 50. 

Under s. 30(2).  
hi See s. 34. 
Ln See s. 34(1).  
s7North Western Rniltticly Co. I.. ,llr.tfichncE (1850) 5 E ~ c h .  114. 155 E.K. 49: Slntor 

\ .  Trinrble (1861) 1.2 Ir. C.L.K. 312. 
See the Jefinition of "ci+il act" in s. 6 ( l f .  
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of protecting minors to a reasonable extent while not causing undue hardship 

At common law on adult contracting with an infant often found himself 
in an awkward position in that although i n  niost cases he was unable to 
enforce the coz~tract against the infant, he could not safely act as though 
there were no binding contract because the infant rvas usuallysQ able to enforce 
the contract against the adult. I t  might be uncertain for a considerable period 
of time whether or not he himself was to he bound because of the infant's 
power, on attaining majority, to affirm or repudiate. Where a minor has 
entered into a civil act which is not presumptively binding on hiin this d i6 -  
culty may now be overcome as any person interested in the civil act is enabled 
to apply to a court to make an  order either affirming o r  repudiating the 
civil act on behalf of the minorjO The issue of the enforceability of a contract 
may thus be determined once and for all at the suit of an adult party. 
Adjustment on repudiation 

Once a contract has been effectively repudiated, clearly neither party will 
be bound by the contract to the extent that it remains purely erecutory. But 
the complex problem arises of to what extent each paity may recover Inoney 
or property already handed over to the other, and to what extent payment 
may be enforced in respect of acts already performed under the contract. 
It was in  regard to this problem that the common law rules were perhaps 
least satisfactory. Quite apart from the fact that there was very considerable 
confusion as to just what those rules rvere,Ql much rvns left to chance. For 
example, i t  seems that where an infant had paid over nloney przrsuant to a 
contract which was unenforceable against him, he could recover that money 
on repudiation only if he had received no benefit a t  all under the contract. 
So long as  he had received some benefit, however slight, he was unable to 
recover that mor~ey .DVhe  result was that frequently an infant rvas given 
little protection. AII attempt to deal with this problem, xhile ensuring so 
far  as practicable that settled transfers of property are disturbed as  little as 
possible, is made in s. 37. 

Under s. 37 the courts are given a very wide discretion as to the adjust- 
ment of the rights ancl obligations of the parties following upon a repudiation. 
No detailed rules are laid dorvn, on the basis that to do so would often 
operate ~n jus t ly . "~  On the application of any person interested in a contractg4 
the court may make orders for the confirmation, wholly o r  in part, of the 
contract or anything done under it, or i t  may make orders for the adjustment 
of rights arising out of the contract or out of anything done under it. The 
contract and any act done under i t  wil! be presumptively binding on the minor 
to the extent to which it is confirmed." "To the extent to which the contract 
is not confirmed the court must make orders for the adjustment of the rights 
of the parties. The basic aim of the court is to ensure, so far as is practicable, 

It seems that in some cases a contract was so prejudicial to the infant that i t  
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that the parties and those claiming under them are  restored to their positions 
before the contract was entered into. This aim is qualified \%here a party 
has derived "property, services and other things" under the contract. Tlle 
court is to make such orders as it thinks fit for the purpose of securing SO 

far as practicable that each adult participant makes just cornpensation for  
these and that each minor participant make? just compensation to the extent 
that the derivation of thern is for his benefit.06 

The court's discretion to confirm; uhether in whole or in part. a contract 
or ariything done pursuant to that coritrart is not subject to any express 
limitations. However, in the case of a contract which remains ~.vhoily e-iecutory, 
it may be doubted \$hether this power will frequently be exercised. a s  the 
occasion for its exercise will arise only when the contract could not be said 
to be for the benefit of the minor, either originalIy or at the time of repudia- 
t i ~ n ? ~  Where property ~vould, if both partics had been of full capacity. h a l e  
passed by virtue of a delivery or conreyance made pursuant to the contract, 
the disposition of property will often, as shall be sho~vn later: hare hecome 
preiumptively binding on the minor," and in such a case no order for the 
return of the property could be made without the consent of the other 
Therefore, even if the property could be returned in substantially its original 
condition the court rtill usually have no power to order its return. That being 
so; the court rvould be obliged either to confirm the contract. and so make 
its provisions determine any payment to be made, or  else to order the making 
of just compensation under the provisions outlined in the preceding paragraph. 

The power to order the paynient of just compensation rthere one party 
has uncler the contract derived "property, services and other things" must 
now be examined. The reference to "other things" seems snperfluous in view 
of the extremely wide definition of "property".100 The receipt of any benefit 
a r i k i ~ g  under the contract would appear to suffice. An adult who has derixed 
such a benefit must make "just compensation" for i t  and hence it i s  dear  
that his 1iabiIity is slot necessarily related to any rate of payment prorided 
for in  the contract. Consequently an aduIt who had contracted to receive 
services from a minor at less than their fair value co~iltl be ordered to pap 
that fair value, despite the contract price. A minorlO1 must pay just compsn- 
iation for any benefit derived only to the extent that that deri5ation "is for 
his benefit". I t  is important to note that s:37 here uses the pxesent tense. 
i t  :could seem to follo~v that the court must have regard only to the situatio~l 
as it exists at  the time of the hearing. A minor who received mone:i bv \bay 
of loan but who has since dissipated that money could harclIy be saiti to be 
presendy deriving any benefit from that loan. If horverer he has >I)ent that 
money on the purchase of articles which he still retains. he could be said to 

In the fonner case the contract ~rould  be presumptively bindin: under .. 19, in 
the latter the repudiation x\ould be ineffect i~e hecause of s. 31(2) or F. 32(2). 

5. 6(1)-"'Property' includes real and personal property and an? &ate or interest 
in property real or  personal, and money, and any debt, and any C Z U ~ ~  of 2,-tion for 
( l o ~ n a g e ~  (inclnding darnages for personal injurj) ,  and  any other chtr=e in  action, and 
an). other right o r  intrrrst". 

lo' "?.Iinor" here includes one ~ h o  has turned 18 so far a; concerns any  contract 
. into \*hicli he entered daring his minority. 
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be deriving a benefit to the e-itent of the present value of those arti~1es.l '~ 
Where services have been rendered to a minor it would seem to fol1o.r~ that 
compensation mu.t be ordered only if thew is some continuing benefit which 
could be said to hale  flnl\ed from those services.lo3 

Except in so far  as compen3ation in respect of benefits received milst he 
ordered, the court retains a general discletion to make orders "for the adjust- 
ment of rights arising out of" the contract.l% So far as practicable, the parties 
must be restored to their positions before entering into the contract.*" Where 
this is not practicable the cou~t 's  discretion is unlimited, but no doubt its aim 
would be to produce a result that is fair  to both ~ a r t i e s .  Where an adult 
party has incurred expense in respect of work preparatory to the completion 
of his undertakings but has not cnnferred any benefit on the minor, and yet 
cannot recoup that expenditure in some other manner. the court might perhaps 
attempt to a p p o r t i o ~ ~  the loss betrbeen the parties.lOF Such questions as whether 
2.n adult party has sought to take advantage of the immaturity and lack of 
experience of the minor M-ould also obviously be relevant. 

The problem of the fraudulent minor is specifically referred to in 
5. 37(2) .  The subsection deals with the situation where a minor induces 
another to enter into a contract by a fraudulent misrepresentation as to his 
age or as to any other matter affecting his capacity to enter into the contract. 
In such a case the court may confilm the contract and anything done under 
it. This power is given "without l i n l i t i r ~ ~  the generality" of the court's general 
powers and therefore really amounts only to an indication that the court 
should look especially carefully at such cases. Fraud will not in itself r e ~ d e r  
a contract binding on a minor, although an action in tort r\ouId be ataiIalrle 
by virtue of s. 48. 

Whereas it was established early at cornn~on law, that an infanr is gener- 
ally liable for his torts, he could none the less not be sued in tort where 
such an  action would amount to an indirect rnethod of enforcing an othernise 
unenforceable contract. Ttiis lead to some fine distinctions being drawn in an 
effort to determine whether or not a I~ar t icula~ tort tkas sufficiently directly 
connected ~ ~ i t h  a contract to ljring this rule into plaj .'Oi In future, under s. 43, 
a minor \+ill be liable for any tort committed by him, whether or not that 
tort is connected with a cozltract or the cause of action for the tort is in 
substance a cause of action in contract. Perhaps the main significance of s. 4 5  

a fraudulent representation by the minor that he is of full age, i t  wilI no\ 
be possible for that person to u e  the minor i n  toit in an fiction for deceit.'" 

Any court haking jurisdiction in respect of adjustment on repudiatio 

- -- -- -- -- - - - . - - - -- - - --- 
Cf. the problem arising under the present law aq to ~ 1 : e t h e r  an infant cdn b 

'''S. 37(1) (1,). 
lwS. 37 ( 3 )  ( c ) .  
'"The type of situation here enkisaged is that which aroZe, in the context 

frustration of contract, in FiGrosa Spolka A k q j n a  *. Falrbairn, Latuson, Cornbe, Barbo 
Ltd. (1913) A.C. 32. 

Con~pare  Jcnnings F. Rtrndall (1799) 8 Term Rep. 335, 101 E.R. 1119, \ r i  
Burnart1 v. f!cigztc (1863) 15 C R.T.S. 15, 113 E.R. 360. 

"'"CI. N. Ldie  Lttl. \. Shell1 (191-1) 3 K.B 607. 
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may make orders for the delivery of goods or  the payment of r n ~ n e j - . ' ~ V h e  
Supreme Court is given much wider consequential powers, including the 
ordering of a sale and the disposition of the proceeds thereof, and the 
making of vesting orders.I1O It  is also given power to order the re~cission 
or variation of any order of the Supreme Court made in the esercise of this 

Dispositions oJ prcperty pursuant to contract 

It was clearly laid down at  common law that a conveyance of real property 
n ~ a d e  to or by an infant was voidabIe by him. Even a bone fide purchaser with- 
out notice would not be protected against a subsequent repudiation by an 
infant interested in a conveyance forming part of the chain of title. There was 
also some, though curiously little, autIlority that the same rule applied to a 
disposition of personal property.lil As most dispositions of properiy are made 
pursuant to contract, the question of the effect of a transfer of property made 
under an ullenforceable inlant's contract (and of the effect on that transfer 
of a later repudiation of that contract) is obviously of some importance, 
though the problem was usuaIly overlooked in  the cases dealing with con- 
tract.'12 An attempt tc~ deal with this problem is made in  s. 20. 

Section 20 is concerned with dispositions of property (real or persorta1) 
made by or to a minor. Where a minor makes a disposition of property for 
a consideration (which is  not manifestly inadequate at  the t i n ~ e  of the 
disposition) and he actually receives the v~hole or  any part of that con- 
sideration, then the disposition is presumptivdy binding on h i n ~ . ~ ~ i m i l a r I y ,  
where a disposition of property is made to a minor for a con side ratio^^ 
(vhich is not manifestly excessive at  the tirne of the disposition) given or 
to be given by him, then the disposition is presumptively binding on him?'" 

Where a minor participates in a civil act pursuant to a contractual or 
other duty binding on him, s. 22 renders that civil act presumptiielj binding 
or) him. Therefore s. 20 rvili apply only where a disposition of property is 
made pursuant to a contract which is not presumptively binding on the minor. 
i n  such a case the contract itself may be repudiated by or on behalf of the 

and the court's jurisdiction under s. 37 to adjust the relationship 
of the parties follo.iving repudiation would arise. Where, houerer, a pal-tictllar 
disposition of property has become presumptively binding the court has no 
power to order the re-transfer of that propertp.*lc 

This provision of the Act may be illustrated by c o n s i d e r j ~ ~ ~  the position 
of a minor who agrees to sell goods under a contract nllicli is for some 
reason not presumptively binding on him. Once he has done some act ~rhich  
would, in the absence of any question of incapacity, eflectively transfer his 

'"S. 37(5) .  
"OS. 37 (6 ) .  
lUSee, eg. ,  Wrlliams, Treatise on the Lrzto of Vendor and P ~ r r r h n c ~ r .  3 pet. (19361, nt 

In the n~oclern ca=m thls map no doubt be largely evplaintrl by a pre.oc.cupation 
\kith the question of uhether, follortin,o the English Infants Rflief Act 1874 fneter 
adopted in N.S.W.), even a ioidable title ~ v i U  pass where a disposition iq made pur- 
suant to a contract derlared by that Act to he "absolutely \oidn--see Che3hire S Fifoot, 
OD. cit. supm n. 24, at 521-525. 

" "S .  20(1) .  
"'S. 20(2) .  
115 Under s. 31, s. 32 or s. 34. 
"'It is o ~ ~ ( ~ T \ Y ~ s E  of course if the perion adversely affected con-eats to the orcfer- 

qee s. 37 (3 ) .  
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title in the goods to the purchaser, then, provided that the purchase price is 
not manifestly inadequate and that he has received part at least of that 
purchase price, the transfer of title is presumptiveiy binding on him. He may 
still repudia~e the contract but that repudiation wiIl not be effective to revest 
the title in him. In this situation an infant at common law probably could 
not, as has been shown above,117 recover hack the property. He could clearly 
however sue for the balance of the purchase price if tile sale had been on 
credit. Under the Act the position of the minor is not so clear. Because of 
s. 39 he cannot directly enforce the contract. Although the disposition of 
property has become presumptively binding on him, the contract itself is not 
presumptively binding, as the larlgrrage of s. 20 is carefully confined to dis- 
positions oi  property. Consequently the contract must either be amrrned, in 
which case hc may then sue on the contrzct, or i t  mnst be repudiated, in 
which case the court must under s. 37 eirher confirm the contract (in whole 
or in part) or order the payment of just compensation. In either case a just 
result msy be reached, but by a rather circuitous route. 

A more eomple.i problem arises where a minor has agreed to purchase 
pioperty. In  this case the disposition becomes presumptively binding on him 
as soon as title passes to him, whether or not the minor has paid any part of 
the purchase price. (This result does not of course f o l l o ~  if the corltractually 
agreed purchase price is manifestly excessite.) The minor may not therefore 
later insist on returning the property and recovering the money (if any) 
which he has already paid. One might eapect that the se!!er coulcl, if the 
minor keeps the property but does not pay the purchase price. sue the minor 
for any balance of purchase price still unpaid. However it is protided that 
Fave to the extent to which, under the Sale of Goods Actlls or otherwise,ll" 
a promise may operate as a disposition of property, s. 20 does not make 
presumptively b i d i n g  on a minor a promise by him r\hich is the xv't~ole or 
part of the consideration for a disposition of property to him.120 The seller 
must therefore apply to a court asking it either to afirm or repudiate the 
contract on behalf of the minor. In most cases the court xrill no doubt 
repudiate as an af'tirnlatiori may be made only where the afirmation would 
be for the benefit of the minor, and it is here being assumed that the con- 
tract was not originally for the benefit of the minor. Tf the court repudiates 
it must then exercke its jurisdiction under s. 37. If the seller consents, the 
court has power to order the minor to transfer the property back to the 
s ~ l l e r . ~ ~ '  Otherwi~e it niust, unless iL elects to confirm the contrnct in whole 
or in part, order the minor to make just compensation to the seller to the 
extent that the dcritation of the property is for his benefit.12' The factors to 
be considered here have already been d i s c u s ~ e d . ' ~ V h e  result once again 
is a reasonable oce. hut it is reached only by a proccdure which is not at 
first obvious. 

When cons ide r i i~~  the effect of s. 20 it should be remembered that 

.- - ------ - . - - -- - 

"'See Sale of Goods Art 1923-1953, s. 21, Rule 1. 
"'An e x a m p l ~  migllt be a promise to hold property helonging to the promisor on 

t t  (1st for the promisee. 
'" S. 20 (3) .  
'" S. 3713). 
'='S. 37 ( 4 ) .  
'n.qz:pro, pp. 52 55. 
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"disposition of property" is defined in very wide terms.lZ4 Further, in con- 
sidering whether a disposition of property has taken place, i t  must be asked 
~vhether, if no problem of lack of capacity had been involved, the act alleged 
to have constituted a disposition of property would have been effective to pass 
title. Thus the mere fact that goods have been delivered by one party to the 
other will not suffice if tile delivery was not made with intention to pass the 
property in the goods. I t  is necessary consequently to look to the general 
law on this topic.''" 

Aldlough a disposition of property is not initially presumptively binding 
on a minor, it may subsequently become presumptively binding on him in 
favour of a third person because of the operation of s. 24. Section 24 provides 
that where a minor participates in a civil act and a person who is not a 
party to that civil act acquires property affected hy the civil act, or any 
interest in property so affected, for valuable consideration and without notice 
that the minor was, at the time of his participation in the cir-il act, a minor, 
the civil act is presumptively binding on the minor in favour of that person 
and of any person claiming under h im.12Vor  example, a minor may have 
disposed of property under a contract which provided for a purchase price 
which was manifeDtly inadequate. Although the disposition is not presumptively 
binding on the rninor in favour of the pnrcllaser, i t  will become presumptively 
binding on him in favour of a person who st;bscquently acquires the property 
for value and without notice.12' Once this occurs the limitation previously 
discussed on the court's power of adjustment under s. 37 -trill arise in favour 
of the second purchaser (but not in favour of the original contracting party). 
The same protection extends to any successors in title to the second purchaser 
whe~her or not such successors acquired for value and xsithout notice. 

Under the previous law a purchaser acquiring property rvit1:out notice 
of a clefect in  the chair1 of title caused by the infancy of a previous owner 
was noi protected against that defect. The Act, it 1siH be noted, does not 
protect a purchaser from a minor. but only subseyrient purchasers. A person 
dealing with a minor will usually be in a position to make inquiries as fo 
the minor's age, \\hereas a subsequent purchaxer very freqrlently will have 
no reason to suspect that a minor ma)- have been invol~ed in a previous 
transaction relating to the subject matter of his purchase. In any event, to 
protect the purchaser fronl the minor ~ \ o u l d  be to limit >eriously the law's 
protection of his interests. Section 24, it is suhrnitted, represents a reasonahlc 
compromise designed to give reasonable ~lrotection to minors \*bile limiting 
the extent to ~ ~ h i c h  settled titles to property may be disturbed. The main 
impact of this provision will be in the area of property law, but  it clearly 
has some significance for the law of contract. 

Certified Dispositions of Propert). 

Reference milat finally be made to ss. 28 and 29 ~ \ h i c h  provide a pro- 
cedure \+,hereby the presumpti\eIy binding character of a disposition of 

.$., Sale of Gclotls Act 1923-1953, cz. 25, 23 and 24. 
I-% I hote  subset. 4 eycludinp, the effect of 3. 20 in certain rases \\here the burden 

of a coit,nant rlins v i th  property. 
lzQtcnere ~vhetlier constr~tctike notice wottld suffice. "Propert)" in 4. 21. includes 

~ e ~ . s o n a l  property (s. 6 ( 1 ) ) ,  and the courts haxe shown a relilctance to extend the 
doctrins of constructi\e notice hevontl the sphere of t h ~  law of real property-see 
S!ltton, op. cit. cupra n. 32, at  211-2:7. 
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property made by or to a minor for consideration may be established at  the 
time when the dispo3ition is made. Once a disposition becomes presumptively 
binding in  this manner the same consequences flow as in the case of a disposi- 
tion which has become presumptively binding under s. 20. Where a disposition 
has been made and a certificate in respect of that disposition has been given 
in accordance with the relevant section (s. 28 in the case of a disposition by 
a minor, s. 29 in the case of a disposition to a minor), the disposition is 
presumptively binding on the minor. The certificate, which must be given 
before, but not more than 7 days before, the making of the disposition, must 
be given either by a solicitor instructed and employed independently of any 
other party to the disposition or by the Public Trustee. The certificate must state 
that the person giving the certificate has satisfied himself that the minor 
unders ta~~ds  the true purport and effect of the disposition, that he rnakes the 
disposition freely and voluntarily, and that the consideration is not manifestly 
inadequate (in the case of a disposition by a minor) or manifestly excessive 
(in the case of a disposition to a minor). 

The certificate appears to be conclusive as to the matters stated therein 
and the only avenue o i  attack would be to establish that a s~l ic i tor  giving 
a certificate was not in fact iridependeirtly employed and instructed. These 
sections were not included in  the draft bill prepared by the Law Reform 
Commission of New South Wales and the writer doubts ihe wisdom of their 
insertion in the Act. The aim of ss. 28 and 29 is no doubt to avoid the 
expense of an application to a court for the approval or affirmation of a 
contract pursuant to which a disposition of property is to he  made?'s HOW- 
ever, one would normally expect the type of deternliriation involved to be 
left to a court. This is especially true of the judgment which must be made 
as to whether the consideration is manifestly inadequate or excessive. The 
protection of s. 20 will fail only where the court finds that the consideration 
was manifestly excessive or  inadequate. The writer be l ie~es  that in cases where 
there is any doubt as to this it would he preferable that the matter sl~ould 
be determined by a court, rather than that it should be conclusively deter- 
mined by the granting of a certificate under ss. 28 or 29. 

MISCELLAKEOUS PROVISIONS 

Finally, brief reference should Le made to some specific provisions wliich 
have an impact on the law relating to minors' contracts and \+hich h a ~ e  riot 
presrionsly been discussed. 

At common law an infant could generally act as agent for a principal, 
but it was unclear whether or riot an infant could effectively appoint an 
agent to act for him.12Wnder s. 46 a niinor may appoint an agent (by power 
of attorney or otherwise), but anything which he does through an agent has 
no greater salidity or effect as against the minor than it would if done Ly 
him without an agent. Section 46 also provides that a minor ma)- he 
appointed as 2n ,?gent. In this case the validity of any act done by the agent 
would he governed by the capacity of the principal.1ao 

Under s. 26, s. 27 or s. 30. 
mSee generally O'FIare, "Agency, Infancy and Incapacity" (1970) 3 Unit>. o/ 

Tusniania Law Rev. 312. 
'?"Ass\~ming, of coursr, thzt the minor is old enough to hare the mental capacity 

to uncierstantl the nature n l  the act he pcrforrtrs-see s. 18, dixus=ecl supra. pp. 37-$8. 
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Gzmrantees 
The doubt previously existing as to the liability of one slho guarantees 

an obligatiori of a n  infant131 is removed hy s. 47. The p2ran:or of an 
obligation of a minor is bound to the extent to which he ~bould be bound 
if the ohligation guaranteed had been entered into by a person of fulI capacity. 

.dtttrinment of age 
By a process of reasoning not immediately obvious to the uniniiia~ed. rhe 

common law reached the conclusion that a person attains a ?;:en age 0x1 the 
beginning of the day prior to his birthday.13' I t  is now pro;;ded that un!ess 
a contrary intention appears a person shall, for the purpose: of a:? -4ct. or 
iilstrument made thereunder, or of any deed, contract, r\iII. order or  other 

1 
instrument, attain an  age in years at the beginning of his 5 i r thda~-  for 
that age.13" 

to make a finding as to whether a civil act or some o i k r  matter is (or 
was at some previous point of time) for  the benefit of the xinor. Section 43 
allows the court to refer this question to a parent or guardian of the minor, 
or to any other person. If such a referee agrees to act. he ma;; make such 
inquiries as he thinks fit and may file in the court a report 1,hich is open 
to inspection by any party to the ~roceedings.  The court ma:; ha le  such rlgard 
to the report as it thinks fit. The court is not of course tB~und in an? way 
by the opinion of the referee, though n o  doubt the obzerv;ttion~ of a rsrson 
intimateiy connected with the minor may in some cases prove \cry helpfui 
to the court. 

.Illozi~unce of t i ~ u e  
A court making an order or g i ~ i n g  judgment in  ci~i!  proeeldings 

(whether under the Act or otherwise) against a minor who has participated 
in  a civil act is empowered by s. 45 to allow him an esten:ian of time to 
obey or satid)- the order or judgment, or  to stay c secu t i c~  or enforcexent of 
the order or judgment against him. The court may eserc ie  this poTrer either 
at the time of the order or juclgment. or a t  any later time prior to thc minor's 
18th birthday. Ro extension or  stay is to extend beyonii the time 1~ht.n the I 

I minor reaches the age of 18 )ears. Thus the court rr1a.r. ior e.\-nnii~!r. grant 
f 
i temporary relief to a minor who finds himself in dificl:!:ies a r i s i n ~  out of a 

successful action againbt hirn in  respect of a contract uhich i= presznptitreiy 
binding on him. 

Reference of qz~estiorrs of benefit 
ve have seen that under many scctiolls of the _-ictl" a court may hale 

la1See Coatis and Co.  v. Rrotcrie-Ledp (19!7) K.R. 10-1: Cf.,=hire and F~foat, op. 
cit.  sullra n. 24, a t  524. 

13' Prowse v. Milntyre (1963) 111 C.L.R. 261. 
'%S. 3, amending the Interpretation Acr 1397-1569, by iy;tr:;ar a nzi, :- 1 R ,  and 

the Conveyancin2 .\rt 1919-1969, by inserting a new sub-ser. il?., in  ;. 157.1. 
"' Sre  s.;. 19, 26, 27, 30, 31, 32, 33. 

APPIIAISXL 
The Rlinors (Property and C o l ~ t r a ~ : ~ )  Act, 1970 is thus seen t o  rep~ese~l t  

a bold attempt to recast contyletely the law relating to the contractud capacity 
of minors. The fact that those aged 18 and oxer xcii: ItenceEarth hate  full 
contractual capacity xvill no doubt rectilt in prohlems arising otlt of nlinors' 
routracts occurring Iess frequently than \\as previously the case. Xonetheless. 
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the fact remains that a substantial number of young people will stiil be 
earning their own living for  some time prior to their eighteenth birthdays,13" 
and that this branch of the law will continue to be of considerable social 
importance. 

The writer believes that the concept of a beneficial civil act, which is 
central to the scheme of the nerv Act, provides a sound basis for the pro- 
tection of minors. Where a minor has entered iuto a contract, and his SO 

doing was clearly for his benefit, it  would seem strange to deny legal enforce- 
ability to that contract under the guise of protecting the minor against the 
consequences of his owl: indiscretion. If the contract is unfair in its provisions 
or  is unduly extravagant then the contlact will not be  beneficial to him, and 
hence will not be presumptively binding. Eut in appropriate cases the minor 
will be able to bind himself, and on occasiorls it will clearly be in the minor's 
own interests that he shoucl be able to bind himself. The strange result which 
was usually thought to result under the old law, namely that a minor who 
had bought necessary clothes which had been delivered to him would be 
b(>uild, whereas if he had ordered necessary clothes to be made for  him he 
could not, prior to actual delivery, be bound,136 will in future be avoided. 
Further, no Ionger will the question of validity hinge on the exact scope of 
the technical concept of necessaries. Instead, the flexible and essentially factual 
iqsue of benefit to the minor will be aII-important. No doubt some difIiculties 
of interpretation, some of which have been foreshadowed above,137 will arise, 
but these difliculties should not prove unduly severe in practice. The alternative 
would be the type of inflexibility which was a serious defect of the old law. 

The policy whereby the law's protection to minors was extended beyond 
the age of majority in that restrictions were placed upon the ratification of 
a contract entered into during incapacityl" was of very dubious validity, 
and the reversal of that policy effected by the Act is to be welcomed. There 
seems no reason why one who is otherwise regarded as possessing full contrac- 
tual capacity should not elect for hiniself the course to be adopted in respect of 
contracts entered ixto during minority. The further provision that failure to 
repudiate prior to one's 19th birthday will antomatically render a contract pre- 
sumptively binding may appear somewhat severe, bnt is probably on balance 
justified by the undesirability of leaving such issues undetermined for an 
unduly lengthy period of time. I t  may be, however, that in light of this 
provision the fact that a repudiation will be ineffective unless a written 
notice is served is unduly restricive. So long as the intention to repudiate 
has been clearly expressed this should, in the writer's view, suffice. 

Of crucial importance is the very dificult problem of how one should deal 
;vith the parties to an unenforceable contract which has been repudiated. 
The history of the failure of the commoc Inw to deal adequately with this 
problem supports the vierv taken by the Law Reforrn Commission of New 
South Wales in drafting the Iegislatior, tliat the granting of a fairly wide 
discretion to the courts i s  the only approach IikeIy to achieve fair and work- 

- .- 
'"The Commonwealth Cenc~~s  of 30th June, 1966, showed, for example, that of the 

72,153 persons aged 17 years in New South Wales, 76.47% were in  the work force. For 
further details see the tnlde printed in the N.S.W. Law Reform Cornmiqsion's Report o n  
Infancy in  Relat ion to Contrcicts and Property,  op. cit. szipm n. 5, at 22. 

=Sr~pra, a t  43. 
'nS&pra, at 47. 
'38S~~pra. at 49. 
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able r e s ~ 1 t s . l ~ ~  The general aim of the court, as we have seen,'" is to restore 
the parties so far  as possible to the position they occupied prior to entering 
into the contract. In so f a r  as this is not possible, each party is to make 
restitution for benefits received, but, in the case of the minor, only in 50 far  
as he still retains those benefits. Such a scheme seerns sufficienilj- flexible to 
allow tlie courts to mou!d their remedies to the requirements of differing factual 
situations, while ensuring that no unnecsssary hardship is caused to either 
party. 

The provisions rendering certain dispositions of propert)- preslrmptively 
binding are perhaps mole controversial. There would probably be Iitt!e argu. 
ment w i ~ l ~  the proposition that as a general rule a completed transfer of 
property should not be able to be later unsettled on the ground of lack of 
capacity.14' But what view should rie take of the case where a minor has 
contracted to buy, at  a fair price, some extravagant luxury? A strong argu- 
ment can be made that in  such circumstances he ought not to be bound to 
keep the item p~rchased,~'%vl~ereas we have seen that under s. 20 he might 
well be bound to do s0.l" On the other hand, he will not be bound if the 
consideration was manifestly excessive, and it would seen1 that the word "mani- 
festly" must be interpreted according to its ordinary meaning so that. prorided 
that the consideraiior; is clearly escessi.re, an extreme divergence betbeen 
the contract price and the actual value of the property bought is not necsesary. 
To  make an exceptiori in a case such as that eric-isaged T F O U ~ C ~  probably roh 
s. 20 of much of its effectileness. Apart from the unnecessary complexity of s. 
20 relating to the effects of a finding that a disposition of property has become 
presumptively binding on a minor, the writer believes that the section p r o r i t l ~  
a reasonable appoach towards the problem of balancing the protection of minors 
against the need for avoiding unnecessary hardship and confusio~i arising from 
the subsequent undoing of apparently compIeted transfers of properiy. 

Finally, the extensive powers given to the courts to act on behalf of 
minors are a welcome innovation. In matters involving trarrsactioas of some 
value, the power of a court to grant contractual capacity (either general or  
limited) to a minor will provide a useful rneans of resolving the considerable 
uncertainty which would otherwise exist, -tvhiIe yet ensuring that the intereats 
of the minor are fully protected. The same may be said of the power, after 
contract, to affirm or repudiate on behalf of the minor, especiali~ as this 
power may be exercised at  the suit of an adult party, who may therefore 
remove himself from the highly unsatisfactory state of suspense in xbhich he 
previously often found himself. The writer's only reservations on this score 
are his doubts, expressed abo~e, '~ '  a i  to the desirability of the insertio~l 
in the Act of the certification procedure Iaid down i n  respect of dispositions of 
property. 

-- 

I" Up. ~ i t .  S U P ~ ~  n. 5, at 67. 
140 - hupra,  at 52-55. 
'"Report on Infcncy i n  Relation to Cor~tracts and  Property,  op .  cit. sxpra n. 5 ,  at 85. 

See Pearce, op. cit. supra n. 54, at 273. 
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Suj)r<z, at 47. 
Supru, at 50. 
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