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Anyone writing a book oa the law of the sea is up against the 
difficulty that the Third United Nations Conference on the Law of the 
Sea (UNCLOS 111) has still not finished its work. This Conference 
held its lirst session in 1973, and the preparation of the Conference 
extended as far back as 1967. This has left writers on the law of the 
sea - and even more would-be writers - in a quandary, especially 

the International Court of Justice has told us that even that high 
thority "cannolt render judgment sub specie legis ferendae, or antici- 

ate the law before the legislator has laid it down". The Court has 
told us that the "various proposals and preparatory documents" 

o'sited at UNCLOS 111 - and these must by now run into hundreds 
thousands of pages - "must be regarded as manifestations of the 

s and opinions of individual States and as vehicles of their aspira- 
s, rather than as expressing principles of existing law".l It would 
be so bad if the four conventions adopted by UNCLOS I at 
eva in 1958 a u l d  still be regarded as "expressing principles af 

isting law", but unfortunately that is not the case either, having 
gard to the manner in which international law is made and remade. 

Modern international law - and of no branch of it is this more 
tlman of the law of the sea - is a jumble of treaty law and 

omary law, and of the interaction between these two sources. The 
58 Geneva Conventions received a respectable but by no means 
ressive number sf ratifications and adhesions. Their authority, 
ys somewhat precarious, has steadily wilted under the combined 

essure of State practice during the last two decades and the far- 
aching modifications being urged, though not yet finally agreed upon, 
UNCLOS 111. No doubt many authors - and publishers - are 
iting in the wings, ready to pounce with "authoritative" statements 
the law of the sea as soon as UNCLOS I11 grinds to a.conclusion. 
aders should, however, be warned in advance that such statements 
1 not be ''auth~ritative" - not at least until the convention, or 

nventions, emerging from UNCLOS I11 have been widely ratified or 
ered to, and until the institutions which ITNCLOS I11 proposes to 
up are seen to be working with at least a modicum of efficiency. 

The author of this relatively short work (122 pages of text and 
tnotes; the remainder being appendices), in addition to being pro- 
or of law at The Catholic University of America, Washington, D.C., 
had the advantage of attending two sessions of UNCLOS I11 as 
espondent for the American Bar Association Journal. He has also 
ded other international conferences, both governmental and non- 
mental. He is thus fully aware that the making of modern inter- 



502 SYDNEY LAW REVIEW 

national law through protracted conferences is fundamentally a politic 

nations is debatable" (at pp. 120-121). And Professor Smith's 

egoistic interests" (at p. 121). 

interests. But there is no reason to suppose that these nations are be 

possible principles of law which over a considerable period of 
they fashioned to suit their own interests. 

This work is a not altogether happy mixture of an 
exercise and a piece of journalism. It is well documented: 

years. It is interesting, for instance, to be told in a footnote on 
11 1 that Sterling Professor Emeritus Myres S. McDougal of the 
University Law School, who has contributed so much to the literatu 
of international law, believes that "no treaty will in fact emerge fro 
the present Law of the Sea Conference sessions". Many prophets 
doom predict disaster if this occurs, but it is to some extent rea 
that Professor McDougal believes that "customary law will be 

and maintain that order" (p. 120). 

* Profasor of International Law, University of Sydney. 




