
01  .I t l e p o ~ ~ t  o n  slgning the contract a n d  payment  01 I I I L  bal 
ancc o n  conveyance ?-lie C o u r t  exprcsscd the view t1~1t ;I c o n -  
tract w o u l d  be coverid by the Act o n l y  where payment  of t h ,  
b,llance was t o  be m,idc in  more t h a n  t)nc a m o u n t  and  ~3 h ~ r ,  
the postponement  of payment  was  made for  thc  a c ~ o m m o d . ~ t ~ o r  
of the purchaser. 

*I'hc decision t h u s  confines the Act wi th in  niorc rcl lcr-  

able l imits ,  bu t  it is clear t h a t  a complete re-draf t ing nf tbc  
Act is long  overdue. 

ROSS ANlIERS0,Y 

Ilscupe f r o m  legal  cclstodll 

In  the  case of Hans L'. 'I'hc QLICVII 1 1 0 5 5  I I'\.(:. j 7 b 1111, 

Pr ivy Counci l  had t o  consider the  meaning of t l ~ c  n.orJ5 ' LI\V 
f u l  custody" used in section iii of the  (:rirnin,il (:ode of Dcr -  
m u d a ,  the  langu,~gc of w l ~ i c h  section is ~ ~ r ~ i t i i ~ l I l \ ~  idi,n!i;xl 
wit11 t h a t  of s c i t i o ~ ~  I 4 2  ( 1 ) of tlic, ()ucsi,n5i.intl ( . I  ~ ~ i i i ! ~ . : :  

C:otle. H a n s ,  a I3crmudan civilian, l ~ i d  hc~,ri i i ~ r i \ i i ~ ~ . t l  \ ! i  n n  
I.iu.fully aiding a sailor o f  the  Uni tcd  St.it<=, N,l \ . \ .  ' t i 1  c \ i ~ l ~ L ~  

I rom lawfu l  custody" cont ra ry  to section i i i .  . i r i~ l  I>.i \ i .ci  i : i c ,  

; ~ p p c a l ,  unsucci~ssfully, o n  the  ground  1l1 , i t  t l i i .  \ccticj~i i 1 1 i I ~  

.~pp l ied  t o  cases \i ' l~i,rc the person \vl~i)sc c.;i,il)c \v.iL, . i ~ d < d  
was in  custody fo r  a n  olfcncc cojinizablc b\a '1 13crrni1d,in L o u r i .  
Untlcr section 9 ( 1 ) of t l ~ c  Uni ted  States Baws ( i lg r~~c l i i cn t  t ACI 
1952-a Bermudan  St,lrute-United Statc.; Scrlricc C'i)i~r:s 
a n d  the  Authori t ies  o f  the Uni ted  States o l  ,\mc.rici,i \ i r i , :~  ,m 
powered t o  exercise in  Bermuda "in rcl,~tion t o  niclnt) t .~s  (>! 

the  Uni tcd  States Forces, in  matters  concerning dis i ipl ini  antl 
internal administrat ion all such powers as arc confcrl.~,cI upon  
them b y  or  under the l a w  of the  Uni ted  Statcs of i7merica." 
T h e  sailor in  question was  "absent over leave" a n d  was  arrested 
by  a U . S .  naval  shore patrol  o n  territory n o t  included i n  a n y  
area leased t o  the  U n i t e d  States under  the  abovementioned Act. 
Such a n  arrest was  lawfu l  under  Uni ted  States l a w  a n d  w a s  in 
respect of a matter  concerning discipline. T h e  sailor w a s  placed 
in custody in a naval  pa t ro l  wagon  the  d o o r  of which  w a s  
secured b y  a wire  h o o k  o n  the outside. H a n s  released the sailor 
b y  opening the  door .  



I n  the course of delivering their Lordships' judgment 
Lord  Tucker sa id : -  "Although the language of the Criminal 
Code standing alone is clearly designed primarily to  deal with 
such cases arising under the Bermudan criminal law and the 
words "lawful custody" would no t  include, for example, the 
custody of an infant  by  his parents or  guardian, their Lordships 
can see n o  reason for restricting their meaning in the manner for 
which the appellant contends. If Bermudan law a t  any time 
autborises arrest for  any reason by the military of civilians 
or service personnel it is difficult to  see w h y  the person so arres- 
ted and kept in confinement should not  bc considered in lawful 
custody w ~ t h i n  the meaning of sections 1 1 0  (equivalent t o  our 
section 1 4 3 )  and 1 1 1, or  w h y  the status of the particular per- 
yon authorised to  make the arrest should be the criterion for 
deciding whether or  not  it is lawful within the meaning of 
these sect~ons." 

Sralf tlefoncc 

111 ()uccnsland it has long been accepted that  where the 
evidence discloses a possible defence of self defence the onus is 
on  tl1c Crown  to  negative such a defence and this view of the 
law is n o w  confirmed b y  the authoritative statement made on 
the. niattcr by tile Privy Council in the case of Chan  Kau alias 
C a n  Kcti c. 'l'hi, Qucw 1 1955  1 A.C.206.  I n  that  case their 
1-ordships \tatcd that  "in cases where the evidence discloses a 
possible dcfcncc of self dercncc t11c onus remains throughout 
upon the prosecution to  cstablisl~ that the accuscd is guilty of the 
crime oi murdcr and the onus is ncrer upon the accuscd to  cs- 

tal>lisl~ this dcfcnic any more than it is for him to  establish 
provocation or any other dcfcncc apart from that  of insanity. 
Since the ciccisions of the IIousc of Lorcis in \Voolmington L.. 

Director- of l'nhlic I'rosecutions 1 1 9 1 5  1 A.C.462  and illancini c. 
I_>irecfor of 1'~thlic I'rosccutions 1 1942  1 A.C. 1, it is clear that 
the rule with regard to  the onus of proof in cases of murder 
and manslaugl~ter  is of general application and permits of no  
exceptions save only  in the case of insanity, which is no t  strictly 
a defence. I t  has been expressly so decided in the case of self 
defence in Scotland and Canada,  cf. H.1Z.I. Advocate u. Dohertq 
1 9 5 4  S . L . T .  169  and Lutour I ) .  7'hc King 119511 1 D.L.K. 
834 .  I t  is unfortunate tha t  in Archbold's Criminal Pleading. 
Evidence and Practice, 33rd ed. ,  at p .942 ,  a passage is quoted 
f rom the summing u p  in the case of Reg. u. Smith  ( 1 8 1 7  
8 C. f4 P. 160.  162 ,  where dealing wi th  self defence, thesc 
words occur: "Before a person can avail himself of that  defencc, 
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he must satisfy the jury that  that  defence was necessary." T h i s  
actual passage was quoted by  the trial judge in the course of  
his summing up in the present case. I t  clearly needs some modi- 
fication in the light of modern decisions. 

Sentences : 

O n  an appeal against a sentence of imprisonment with 
hard labour for four years imposed by the Supreme Court  at  
Por t  Moresby on a charge of stealing as a servant the sum of 
£3620.13.6 being the amount of a general deficiency, the High 
Court  reaffirmed, in the case of Harris u. T h e  Queen ( 1  9 5 4 )  
9 0  C.L.R. 952 ,  the principles laid down in Cranssen V .  T h e  
King ( 1 9 3 6 )  55 C.L.R.  509 a t  pp .519-520,  as the principles 
governing the High Court 's  exercise of its jurisdiction to  revise 
the discretionary act of the Cour t  responsible for the sentence. 

T h e  High Court  stated that before it would interfere wi th  
the discretion exercised by the trial judge, it must be satisfied 
that in some way his discretion miscarried or the exercise of 
it was unsound or unreasonable and pointed out  that  it was not 
sufficient to show that  the sentence was substantially greater 
than would have been imposed by a court sitting in Australia 
or  by the High Court .  I t  was not enough to  justify interference 
with the sentence that  the members of the Cour t  would them- 
selves have imposed a less or different sentence or that they 
thought the sentence was over-severe. 

Sir William Webb referred to  the provisions of Sections 
19 and 656  of the Queensland Criminal Code which empower 
a trial judge to suspend the whole or  part of the sentence and 
suggested certain matters which might justify such a course 
on  a charge of stealing as a servant. 

Joinder 

T h e  Court  of Criminal Appeal held in R. u. Y o ~ l n y  
119551 Q . W . N .  38. that a count of indecently dealing with 
a girl under seventeen years (Section 2 16 of the Criminal Code) 
may properly be joined in the same indictment with a count 
of attempted rape (Section 349  of the Code) .  I n  the course of  
his judgment, with which Stanley J. and Hanger J.  agreed. 
Mansfield S.P.J.  said: "It is my opinion that  the same acts 
o r  omissions may constitute the offence of attempted rape and 
also the offence of indecently dealing . . . . . I t  depends upon 
the view the jury takes of the acts or omissions whether they 
find the prisoner guilty or  not  guilty of attempted rape or 



guil ty  o r  no t  gui l ty  of indecently dealing a n d  I a m  of the 
op in ion  t h a t  it  w a s  justifiable f o r  the  C r o w n  t o  join the 
charges of a t tempted rape a n d  indecently dealing i n  the  same 
indictment  as provlded bv  Section 5 6 7  ( o f  the  Cr imina l  
C o d e )  ." 

I t  was  also contended for  the  appellant t h a t  Section 2 1 6  
o n l y  applies in casts wl>cre ttlere has n o t  been a n y  lack of con-  
sent inirolvcci ; ~ n d  t l ~ a t  such section could o n l y  cover a n  offence 
i11 iv l~ ich  lack (>I ionsen1 was no t  alleged against the accused. 
bccaustx the Section statcs tllat " t l ~ e  term 'deal w i t h '  includes 
do ing  a n y  act w l ~ i c h  if done  w i t h o u t  consent ,  w o u l d  constitute 
a n  assault as hereinafter defined" ii .e.  in Section 2 1 5  of the  
Cr imina l  (:ode 1 .  7 'hc  C:ourt, hs\vever, did n o t  accede t o  this 
proposition 

R .  F .  C A R T E R *  

' I ' t ~ i .  1.andlorci and  -1'cnant .Acts A m e n d m e n t  Act of 
I 0 5 4  extends thi, definition of lease t o  include a licence for  val-  
uable consideration t o  occupy a n y  prescribed premises o r  a n y  
part thereof lo r  the purpose of residence, otherwise t h a n  as 
a bona  fide 1ocigi.r o r  boarder. T h i s  provision meets at tempts  
t o  avoid the application of the Acts b y  the  giving of a licence 
t o  o i i u p y  insteati o f  a tenancy.  Bu: it clearly does n o t  extend 
t o  certain kinds c ~ f  liccncees. to r  example. a gratui tous licensee. 
a boardcr o r  lodger, o r  a person w h o  occupies premises purely 
for  busincs5 pvrposcs o r  o t l ~ e r  purposes n o t  involving residence. 
Quest ions m,ly ,lri\c as t o  \vh'it constitutes "valuable consid-  
erat ion."  .I'hc Act provides tha t  such consideration shall for  
the purposes of the Act be deemed t o  be rent ,  and this  may hay(, 
the effect of l imit ing the scope of the tern1 valuable consid- 
erat ion.  For  example,  does it extend t o  the obl igat ions of an 
occupier \vho /,olds rcnt ircc, b u t  on  the tcrms of paint ing 
.ind keeping thi. ~ ) r ~ ~ ~ n i s e s  in  rcpdir jscc t 1 1 ~  definition of "rent" 
in tl:e Principal ; \ i t  1 .  or t o  t l ~ e  paymcnt5 made by  the o icup-  
icr in l.rrrnqtor? L . .  1:rrrnytc:n ( 1 1 9 5 2  1 1 K.B. 2 9 0 )  ' 

3 1 I I..kI (C) l~ i .~sns land  I . <:hit.] C;ruwn ~ ' ~ U S C C I I I J ~  l o r  I]:< Soii l l>rrt l  
,ind C c n t r ~ l  S u p r e ~ n e  Court Divis ions  of ( S i ~ r e n s l a n d .  I ' a r t - I I I I IL  
I cit1lrt.r in C'rlrnin.11 I . I \ \  in rl,c L ' n ~ v i , r t i t ~  oi ()ilci.n\l.in(f 




