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DENYING HUMAN RIGHTS, UPHOLDING THE 

RULE OF LAW: A CRITIQUE OF JOSEPH RAZ'S 

APPROACH TO THE RULE OF LAW 

 

MICHAEL MCILWAINE* 

 

I INTRODUCTION 

This essay provides a critical analysis of Joseph Raz’s formal conception 

of the rule of law and his provocative statement that: 

 [a] non-democratic legal system, based on the denial of human rights, or 

extensive poverty, on racial segregation, sexual inequalities, and religious 

persecution may, in principle, conform to the requirements of the rule of law 

better than any of the legal systems of the more enlightened Western 

democracies.
1
 

It first develops a framework for this analysis centred on differing 

definitions of ‘the rule of law’. Further, it demonstrates that these 

definitions are borne out of the polarised natural and positive law theories 

that describe what ‘law’ is. Building on this framework this essay 

highlights contradictions in Raz’s statement, and his approach in general, 

which leave it vulnerable for criticism. It further argues that Raz’s 
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approach to the rule of law is meaningless, as it does not protect 

fundamental unalienable individual rights. This essay is somewhat 

sympathetic to Raz’s approach as it argues that it limits judicial activism. 

Beyond this point, this essay argues strongly in favour of the substantive 

conception. It concludes by suggesting an approach to the rule of law that 

can protect fundamental individual rights across varied cultures.  

II DEFINITION DEBATE 

A Polarising Statement 

Joseph Raz’s well-known, perhaps infamous, statement polarises legal 

theorists and naturally sparks a debate about the definition of the rule of 

law. This debate concerns the very core meaning of the concept and not 

just differing opinions on the margins.
2

 On one side, the formalist 

conception is deeply entrenched in legal positivism and is ultimately 

concerned with the law as it is. Conversely, the substantive conception, 

linked with natural law theory is concerned with law as it should be.
3
 

Therefore, this debate is primarily driven by a person’s perspective of the 

concept of ‘law’.
4
  

This essay critically analyses the validity of Raz’s statement through the 

contrasting lenses of the formal and substantive conceptions. Before 

doing this however, it provides a brief description of each approach.  

 

B Basic Concepts of the Rule of Law 
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There is no universally accepted definition of the rule of law. This is quite 

peculiar as it is arguably ‘the preeminent legitimating political ideal in the 

world today, without agreement upon precisely what it means.’
5
 

However, there is a ‘general agreement’ that the rule of law includes 

protecting citizens from unpredictable and arbitrary interference with 

their vital interests’ by other citizens and the government.
6
 

C Formal Conception and Positive Law 

Raz’s formal conception of the rule of law is borne out of legal 

positivism.
7
 As such, it focuses on the rules and procedures that are 

‘inseparable’ from the rule of law and pays no attention to the substance 

of the law.
8
 According to Raz, the rule of law is not the ‘rule of good 

law’.
9
 Therefore, concepts such as justice, equality and even democracy 

should be divorced from the rule of law. If this was not the case, Raz 

argues, the rule of law would lose its function and independence and 

would no longer be ‘law’ but a meaningless social philosophy.
10

 

Therefore, under this approach, the rule of law is viewed as one element 

of legal system and not the overall picture by which it should be judged.
11
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Divorcing the rule of law from moral conceptions highlights that the 

formal approach is purely instrumental.
12

 For example, Raz likened the 

rule of law to a knife, which of course had no moral value, but could be 

used effectively for both good and bad purposes.
13

 Hence Raz’s 

provocative statement that ‘gross violations of human rights’ are 

compatible with the rule of law.
14

  

According to Raz, the basic premise of the rule of law is that law should 

be capable of guiding behaviour.
15

 For this to occur, laws must be 

prospective, open, clear and relatively stable.
16

 Other necessary 

requirements include: an independent judiciary, natural justice, easily 

accessible courts and a restriction on crime-preventing agencies from 

perverting the law.
17

 

This essay argues, below, that Raz’s conception is meaningless as it fails 

to protect citizens from oppressive and tyrannical regimes. It is merely an 

empty vessel into which any law, harsh as it may be, can be poured. 

Further Raz’s statement contains inherent contradictions that leave it 

open to criticism.  

D Substantive Approach and Natural Law 

The substantive conception of the rule of law is linked with natural law 

theory. This approach, while acknowledging the importance of the rules 

and formalities in any legal system, seeks to extend the formal conception 
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so that it protects individual rights.
18

 Simply put, the substantive approach 

is concerned with what law ought to be.
19

  

According to this conception a society cannot rely on the validity of laws 

just because they have been enacted according to proper rules. This 

would:  

completely … misconceive the meaning of the rule of law. …The fact that 

somebody has full legal authority to act in the way he does gives no answer to 

the questions whether the law gives him power to act arbitrarily or whether the 

law prescribes unequivocally how he has to act.
20

 

Therefore, this approach has been seen as an attempt to loosen the 

positivist’s grip on legal theory.
21

 It recognises that laws must be 

measured according to a higher, unchangeable and eternal standard. One 

perspective of natural law theory is that this standard is derived from God 

and can be found in eternal ‘fundamental law[s] of nature’.
22

 A further 

argument concerning this higher standard is that mankind, as creations of 

God, have an understanding of this standard through their God-given 

conscience.  

As Paul stated, 

For when the Gentiles, which have not the law, do by nature the things 

contained in the law, these, having not the law, are a law unto themselves: 

Which shew the work of the law written in their hearts, their conscience also 
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bearing witness, and their thoughts the mean while accusing or else excusing 

one another[.]
23

 

As will be shown, below, this conception is not without opposition. A key 

criticism is that the concept of ‘good law’ is subjective and requires 

someone to draw up criteria for what is right or good law.
24

 This will be 

addressed in the following section.  

III CRITICAL ANALYSIS 

Using the formal and substantive approaches, the following section 

critically analyses the validity of Raz’s statement.  

A Inherent Contradictions 

It has been shown, above, that Raz’s provocative statement is only valid 

when viewed from the formal perspective. However, even when viewed 

through the formal lens, aspects of Raz’s approach appear inherently 

contradictory. For example, Raz states that a key virtue of the rule of law 

is to protect individual freedom.
25

 However, he appears to be at pains to 

stress that this ‘freedom’ is limited. It only includes an individual’s ability 

to predict their future environment based on their knowledge of 

prospective, clear, open and relatively stable laws.
26

 It does not offer any 

protection against a government implementing oppressive laws, even 

slavery.
27

 Indeed, this system is ‘compatible with gross violations of 

human rights.’
28
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Raz goes further to state that a legal system that does not afford its 

citizens this predictability offends human dignity as it breeds the evils of 

uncertainty and frustrated expectations.
29

 It seems perplexing and 

contradictory that a legal system would speak of ‘human dignity’ while 

simultaneously acknowledging that gross violations of human rights are 

permitted. Further, it seems absurd, for example, that a country with 

institutionalised child slavery would be held to respect human dignity as 

long as the servitude laws where prospective, clear, open and relatively 

stable while a country that protects human rights but has rather 

complicated
30

 taxation laws would not. 

Another contradiction in Raz’s conception is that it addresses concepts 

such as human dignity, autonomy and individual freedom while claiming 

to be completely divorced from moral elements. Based on this point 

Trevor Allan argues that Raz’s approach is actually ‘based upon 

substantive foundations.’
31

 This contradiction strikes at the heart of Raz’s 

approach.  

Adding to the contradictions above, Raz’s provocative statement 

describes a totalitarian regime that would be compatible with the rule of 

law. As mentioned above, a key element of this approach is an   

independent judiciary, structurally free from political influence and that 

operates according to law.
32

 However, experience shows that judicial 

independence ‘does not fit with the classic understanding of 

authoritarianism.’
33

 For example, in Nazi Germany, judicial 

                                           
29

  Ibid 222.  
30

  For a discussion on complicated law in a democratic society see Bingham, 

above n 24, 70.  
31

  Craig, above n 4, 9.  
32

  Raz, above n 7, 219.  
33

  Peter H Solomon Jr, ‘Courts and Judges in Authoritarian Regimes’ (2007) 60 

World Politics 122, 123.  



406 McIlwaine, Denying Humans, Upholding the Rule of Law 2016 

  

independence was totally absent. Laws were introduced to expel ‘non-

Aryan’ judges and those who opposed National Socialism.
34

 The 

remaining judges became mere indoctrinated conduits of the oppressive 

regime. This was highlighted in the sentencing of 80 000 citizens to 

death, without an avenue of appeal, for minor political crimes.
35

  

Arguably, short of invalidating the statement, this inconsistency leaves 

Raz’s statement and rule of law conception vulnerable to criticism. This 

is because it is highly unlikely that an authoritarian regime, that legalises 

gross violations of human rights, would allow a judiciary to act 

independently.   

B The rule of law must protect human rights 

Perhaps the biggest flaw in Raz’s approach is that it provides no 

protection of fundamental human rights in an oppressive regime.
36

 The 

substantive approach on the hand, while accepting the formal approach is 

a good place to start,
37

 seeks to extend the conception of rule of law so 

that it upholds fundamental rights that are ‘based on, or derived from the 

rule of law.’
38

  

Adding to the above point, Arthur Chaskalson, former Chief Justice of 

South Africa, pointed out that the oppressive and discriminatory laws 

                                           
34
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enacted in the Apartheid era adhered to the formal conception of the rule 

of law. However, he further stated: 

What was missing was the substantive component of the rule of law. The 

process by which the laws were made was not fair … And the laws themselves 

were not fair. They institutionalised discrimination … and failed to protect 

fundamental rights. Without a substantive content there would be no answer to 

the criticism, sometimes voiced, that the rule of law is “an empty vessel into 

which any law could be poured”.
39

 

Bingham echoes this point when referring to the formalist conception. 

A state which savagely repressed or persecutes sections of its people could not 

in my view be regarded as observing the rule of law, even if the transport of 

the persecuted minority to the concentration camp or the compulsory exposure 

of female children on the mountainside were the subject of detailed laws duly 

enacted and scrupulously observed.
40

 

As described in section one, the substantive conception of the rule of law 

is a manifestation of natural law theory.
41

 And natural law generally 

states that all people are ‘created equal’ and ‘are endowed by their 

Creator with certain unalienable Rights, that among these are Life, 

Liberty and the pursuit of Happiness.’
42

 Therefore, according to this 

perspective, ‘laws’ that offend fundamental human rights are not laws at 

all!  

Bingham further argues that the rise in international law and human rights 

treaties places a responsibility on all governments to acknowledge that 

                                           
39
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protection of human rights is linked with the rule of law.
 43

 As an 

example, he quotes the Preamble to the Universal Declaration of Human 

Rights 1948 that states, ‘it is essential, if man is not to be compelled to 

have recourse, as a last resort, to rebellion against tyranny and 

oppression, that human rights should be protected by the rule of law.’
44

 

Therefore, a rule of law conception that does not include a substantive 

element to protect human rights is meaningless
 45

 and contrary to natural 

law.  

C Limits on Judicial Activism 

Perhaps a positive aspect of Raz’s formal conception is that it limits 

‘judicial activism’.
46

 Raz argues that if the virtue of the rule of law is 

judged by the substance of the law then it becomes a meaningless social 

philosophy lacking any useful function.
47

 As discussed above, this 

concept fits naturally
48

 with positive law theory that states that the 

validity of a law is determined by the rules (‘norms’) that enacted them 

and not by their content.
49

  

Closely linked to the above point is the positivist’s view that the judiciary 

is in the ‘shadow of legislation.’
50

 Arguably, the formal approach 

constrains judges to adjudicate based on what the law is and not to import 

any foreign subjective elements, such as political theory, to determine 
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what the law should be. Sir Owen Dixon concurred with this point stating 

that judges should not depart from what the law is ‘in the name of justice 

or of social necessity or of social convenience.’
51

  

A recent example of such a departure can be found in the US Supreme 

Court’s majority decision in Obergefell v Hodges (‘Obergefell’),
52

 which 

ruled that same-sex marriage was a fundamental right based on the 

fourteenth amendment of the US Constitution. Zimmermann points out 

that the majority’s view in Obergefell ‘subverts and invalidates laws due 

to matters of personal opinion.’
53

 

The majority’s approach in Obergefell, and judicial activism in general, is 

contrary to Raz’s formal approach as it leaves people to be ‘guided by 

their guesses as to what the courts are likely to do’ and ‘these guesses will 

not be based on the law …’.
54

 This is contrary to Dworkin’s ‘rights 

conception’, a substantive conception of the rule of law, which arguably 

encourages judicial activism
55

 to ensure individual citizens maintain their 

moral rights. 

IV FINAL REMARKS 

The analysis above strongly criticised Raz’s conception of the rule of law 

as it completely fails to acknowledge its role in protecting ‘unalienable’ 

human rights. In doing so, it advocated for a rule of law conception that 

recognises that the content of laws should protect fundamental human 
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rights. However, there is an inherent difficulty in this proposition as 

‘[t]here is not … a standard of human rights universally agreed even 

among civilised nations.’
56

 Bingham argues for a relative approach to this 

problem where the legal lines are drawn around individual rights that are 

viewed as ‘fundamental’ in each respective country.
57

 This essay 

however, prefers the slightly different approach of Ellis who 

optimistically argues for a universal acceptance of ‘non-derogable’ rights 

to be protected by the rule of law.
58

 Such rights would include: ‘the right 

not to be subject to torture or other cruel, inhumane or degrading 

treatment or punishment’,
59

 ‘the right to a fair trial’,
60

 ‘the right to 

freedom of thought, conscience and religion’,
61

 ‘the right to non-

discrimination’
62

 and ‘the right not to be punished disproportionately’.
63

 

Ellis’ approach however, remains flexible, across cultures, by including 

‘derogable rights’ that might need to be compromised ‘in order to respect 

… cultural values enshrined in individual states.’
64

 This flexible approach 

can be applied across contrasting cultures to ensure that fundamental 

human rights are protected while rights, on the ‘outer-edge’
65

, can be 

adapted, or ignored, according to individual cultural sensitivities.  

V CONCLUSION 

This essay has shown that Raz’s statement is only valid through a 

formalist perspective borne out of positive law theory. Arguably, this 
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conception of the rule of law is meaningless and it does nothing to protect 

unalienable individual rights derived from the rule of law. This essay has 

also shown that Raz’s provocative statement, and his approach in general, 

contain inherent contradictions that leave them vulnerable to criticism. 

Finally, it has shown that the substantive conception of the rule of law 

can be applied across varied cultures by distinguishing between ‘non-

derogable’ rights that are universally accepted and ‘derogable’ rights, on 

the margins, that can be adapted to individual cultures.  


