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ARCifiVES AMENDMENT BILL 1994

GENERALOUTLINE

This Bill makesamendmentsof aminor policy natureto theArchivesAct 1983
concerningthe applicationof theArchivesAct to recordsof GovernmentBusiness
Enterprises(andothercommercialbodies)andto therecordsof the NationalWitness
ProtectionProgram.

Amendmentsrelatingto GovernmentBusinessEnterprises

Theseamendmentsareintendedtoensurethatrecordsof theCommonwealtharenot
inadvertentlyremovedfrom the operationof theArchivesAct asaconsequenceof a
changein structureof certainbodiessuchasGovernmentBusinessEnterprises.The
Bill providesfor:

• bodiesthatareeitherestablishedfor apublicpurposeor subjectto
Commonwealthcontrol to remainsubjectto the ArchivesAct unless
specificallyexcludedfrom the operationof the Act; and

• the prior recordsof bodieswhicharesubsequentlyremovedfrom the
applicationof theArchivesActto remainsubjectto theAct unlessspecifically
excludedfrom its application.

However,theproposedamendmentwill not preventthetransferof Commonwealth
recordsto commercialbodieswheretheGovernmentdecidesthisis necessary.

Amendmentsrelatingto therecordsof the NationalWitnessProtectionProgram

Theseamendmentsareintendedto makespecialprovisionfor accessto andcustodyof
recordsof theNationalWitnessProtectionProgram.TheBill will:

• permitthe AustralianFederalPoliceto retaincustodyof certainsensitive
documentsrelatingto the NationalWitnessProtectionProgramratherthan
requiringthoserecordstobetransferredto the AustralianArchives;

• ensurethatcertainhighly sensitivedocumentsrelatingto theNationalWitness
ProtectionProgramareexemptedfrom public disclosureundertheArchives
Act; and

• makespecificprovisionfor theCommissionerof theAustralianFederal
Police,or a staffmemberassociatedwith the NationalWitnessProtection
Program,to providedocumentsand or evidenceto a privatehearingof the
AdministrativeAppealsTribunal.

FINANCIAL IMPACT STATEMENT

Theproposedamendmentswill not haveanysignificantfinancialimpact. However,
theamendmentsrelatingto GovernmentBusinessEnterpriseswill resultin minor
savingsthroughimprovedefficiency in theprocessassociatedwith the
commercialisation,incorporationandsaleof Governmentbodies.



NOTESONCLAUSES

ClauseI . Short title

I. Thisclauseprovidesfor theAct to becited astheArchivesAmendmentAct 1994 (
andidentifiestheArchivesAct1983,as the Act which is to beamended.

Clause2 - Commencement

2. Thisclauseprovidesfor thecommencementof theAct. Subclause2(1)provides

that sections1 and2 of theAct will commenceon thedateof Royal Assent.

3. Subclause2(2)providesthatparagraph3(c) andsections6, 7 and8 of theAct
will commenceimmediatelyafterthecommencementof the WitnessProtectionAct
1994.

4. Subclauses 2(3) and(4) provide that all other provisions of the Act will
commence on a day to be fixed by Proclamation,or six monthsafter RoyalAssent,
whichever is earlier.

Clause 3 Definitions: ‘Authority of the Commonwealth’and ‘NationalWitness
Protection Program’

5. The Archives Act operatesto preserveand facilitate public access to, amongst
otherthings,the recordsof CommonwealthAuthorities. Section3 of the ArchivesAct
providesthat bodiesthatare ‘authoritiesof theCommonwealth’aresubjectto theAct.

6. Clause3 repealsparagraph(c) of thedefinition of ‘authority of the
Commonwealth’.A revisedparagraph(c) is substitutedby paragraph(a).

7. Paragraph(a) of clause3 providesthat ‘Commonwealth-controlledcompaniesor
Commonwealth-controlledassociations’aresubjectto the ArchivesAct, unlessthey
areprescribedin theRegulationsto theAct not to be a ‘Commonwealth-controlled
company’or ‘Commonwealth-controlledassociation’.

8. Paragraph(b) of clause3 definesthe terms‘Commonwealth-controlled
association’and‘Commonwealth-controlledcompany’. Theterm ‘Commonwealth-
controlledassociationis definedto meananyassociationoverwhich the
Commonwealthis in apositionto exercisecontrol. The term‘Commonwealth-
controlledcompanyis definedto meanany incorporatedcompanyoverwhich the
Commonwealthis in apositionto exercisecontrol’. This definitionof
‘Commonwealth-controlledcompany’would include, forexample,butis not limited
to companiesin whichthe Commonwealthis thesoleor majority shareholderorwhere
the Commonwealthis in apositionto controlthe membershiporcompositionof the
boardof directorsof thecompany. 4
9. Paragraph(c)of clause3 relatesto theNationalWitnessProgram.It definesthe
term‘National WitnessProtectionProgram’by referenceto theprogramestablished
by the WitnessProtectionAct 1994.

Clause 4 - requirement where company no longer established for a public purpose

10. Thepurposeof theseamendmentsis toclarify the proceduresfor theremovalof
abody,suchasaGovernmentBusinessEnterprisefrom the applicationof the



ArchivesAct andto preventthe inadvertentremovalof thebody from the application
of theAct.

11. Paragraph 3(1 )(a) of the Archives Act provides that an ‘authority of the
Commonwealth’ includes bodies establishedfor a public purpose.However,when
such a body is subsequently incorporated and/or privatised, and declared not to have
beenestablishedforapublicpurpose,the body is immediatelyremovedfrom the
operationof theArchivesAct. It wasnot the Government’sintention that, by the use
of thisdevice,recordscreatedsubsequentto the incorporationandup to the
privatisationof aGovernmentBusinessEnterprisewouldno longer be
Commonwealthrecordsunderthe ArchivesAct.

12. New section3A will preventthe inadvertentremovalof therecordsof abody
from the applicationof paragraph3( l)(a)of the ArchivesAct. Wherea bodyis
establishedfor apublicpurpose,proposedsection3A will requirethe Governmentto
expresslystatethata body is to be takenneverto havebeenestablishedfor apublic
purpose,for thepurposesof theArchivesAct, beforeit will no longer applyto that
body. Thiswill ensureproperconsiderationas to whetherthe ArchivesAct should
continueto apply to thesebodiesoncetheir structureis alteredor whethertherecords
createdprior to incorporationwill remainCommonwealthrecords.

13. Section3A providesthatabodycan beexcludedfrom paragraph(3)(1)(a)of the
ArchivesAct eitherunderthelegislationassociatedwith thechangein thestructureof
thebody or, in caseswhereno suchlegislationexists,by amendmentof theArchives
regulations.

14. Newsection3B providesthattheproposedamendmentsin relationto
Governmentbodieswill not havearetrospectiveapplication. Section3B statesthat
theseamendmentswill not applyto bodiesthat wereexcludedfrom the applicationof
theArchivesAct priorto the commencementof theseamendments.

ClauseS - Recordsof companiesthatceaseto beauthoritiesof theCommonwealth

15. Theseamendmentsaredesignedto preventthe inadvertentremovalof theprior
recordsof abody from theapplicationof the ArchivesAct wherethat bodyis
subsequentlyno longersubjectto theAct. Theremovalof priorrecordsfrom the
operationof theArchivesActoccurswhenthesebodiesareincorporatedin sucha
way thatno new legalentity is createdupon incorporation.This meansthatupon
incorporation,thebodyis deemedto havealwaysexistedin its new form as abody
which is not subjectto theArchivesAct.

16. Clause5 insertsnew section28A. Paragraph(a)of new section28A expressly
providesthattheprior recordsof Governmentbodies,thatareno longer subjectto the
ArchivesAct, will remainsubjectto theAct.

17. Paragraph(b)of new section28ApermitstheAustralianArchivesto make
arrangementswith the newcompanyor associationin orderto preservethoserecords
deemedtobe partof the archivalresourcesof theCommonwealthandto provide
accessto therecordsin thesamemanneras would occurif thecompanyorassociation
were still subjectto the ArchivesAct.



Clause 6 - Custody of records of the National Witness Protection Program

18. Thepurposeof these amendments is to permit the AustralianFederal Police to
retaincustody of records conceming witnesses and participants who are connected
with theNationalWitnessProtectionProgram. 4
19. Subsection 29(1) allows a decision to be taken by a Commonwealth body that
certain records are not requiredto be transferred to the Australian Archives or that
Archives is required to observe special conditions in having access to the document.
Section 29 provides that such decisions normally require the agreement of the
Director-General of ArchivesexceptwheretheresponsibleMinister sodetermines.

20. Clause 6 inserts new subsection 29(9). Newsubsection 29(9) will provide that
the agreement of the Director-General of Archives is not required for the making of
such a decision by the Australian Federal Police under subsection 29(I) where this
decision relates to documentswhich containinformationaboutpeoplewho:

• have been assessedfor inclusionin the NV/PP program; or
• are or have beenwitnesses in the NWPPprogram.

21. Clause 6 states that definition of the term ‘witness’ has the same meaning as that
contained in the Witness Protection Act 1994. This means the term ‘witness’ in
clauses 6 and 7 of the proposed Act includes a person:

• who has agreed to give evidence concerning an offenceorpossible
commissionof an offence to the Australian Federal Police;

• whomakesa statementto theAustralianFederalPolice;or
• whofor anyreasonrequiresprotectionunderthe NationalWitnessProtection

Program,includinga relativeorpersonassociatedwith aparticipantin the
program.

Clause7 - Exemption of certainrecordsof theNational WitnessProtectionProgram

22. Thepurposeof this amendmentis to preventthepublicdisclosureof documents
that would disclose the existence, identity or locationof awitnessor participant
connected with the National Witness ProtectionProgram.

23. Section 33 of theArchivesAct providesthatcertainrecordsareexemptfrom
public access. Subparagraph 33(1 )(e)(ii) exempts confidential informationprovided
by a person concerning law enforcement, from public disclosure. Section 39 of the
Act permits the Australian Archives to neitherconfirmnordeny the existenceof a
record which would be exempt under Subparagraph 33( l)(e)(ii).

24. Clause 7 inserts new subsection 1A into section 33 of the Act. Subsection IA
provides that records concerning the provision of confidential information including
confidential information provided: 4

• to the National Crime Authority;
• to the Australian Federal Police; or
• by a person who is or has been a witnessundertheNationalWitness

ProtectionProgram

areexemptfrom public disclosureunderSubparagraph33(l)(e)(ii). 4



25. Clauses6 and7 arenot intendedto applyto all non-sensitivedocumentscreated
by orrelatingto theNationalWitnessProtectionProgram(for exampledocumentsof
an administrativeor budgetarynaturethatwouldnot revealinformationconcerninga
witnessor personassessedfor inclusionin theprogram). Thesedocumentswill be

~subjectto the accessprovisionsof the ArchivesAct.

Clause8 - Hearingof proceedings by Tribunal

26. Thepurposeof thisamendmentis to makearrangementsforthe Australian
FederalPoliceto attendprivatehearingsconductedby the AdministrativeAppeals
Tribunalwherethe Tribunalis reviewingadecisionby the AustralianArchivesto
refuseaccessto adocumentconcerningthe NationalWitnessProtectionProgram.

27. Section47 of theArchivesAct permitsthe AdministrativeAppealsTribunalto
conductprivatehearingsto considerwhethercertaindocumentsshouldbeexempt
from publicdisclosure.Paragraph47(2)(a)providesfor particularpersonsto produce
thedocumentand,or evidencerelatingto the documentto the Tribunalin thecourse
of theprivatehearing(for example,a Ministeror amemberof heror his staffor a
memberof a Commonwealth department or agency.

28. Clause 8 inserts new subparagraph (iiia) into paragraph47(2)(a)of theArchives
Act. Subparagraph (iiia) provides for the Commissioner of the Australian Federal
Police or a staff member of theAustralianFederalPoliceconnectedwith theNational
Witness Protection Program to provide documents and or evidence to a private hearing
of theTribunal.
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