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ATSIC (INDIGENOUS LAND CORPORATION AND LAND
FUND) BILL 1994

I

OUTLINE

The purposeof this Bill is to establisha LandFundandan IndigenousLand
Corporationto enableAboriginal andTorresStrait Islanderpeopleto acquireand
manageland in a waythat will providethemwith social,cultural andeconomic
benefits. TheFund is beingestablishedin recognitionof the factthat mostindigenous
peoplewill not benefitfrom theHigh Court’sMaho(No. 2) decision andthe Native
Title Act 1993becausethey weredispossessedof their landandcannottherefore
demonstratethecontinuousassociationnecessaryto provenativetitle.

The Bill insertsinto theAboriginaland ibrresStraitIslanderCommissionAct 1989
(thePrincipal Act) a newPart 4A which establishestheLandFundandanIndigenous
LandCorporation(ILC) which will receivemoneysfrom theFund. Division 2 ofPart
4A makesprovisionfor theflinctions andpowersof theILC. Theprimaryfirnctions of
theILC areto acquireland for indigenouspeopleandto undertakeor make
arrangementsfor themanagementof land heldby indigenouspeople. TheILC will be
ableto establishsubsidiariesto carry outfUnctionscorrespondingto thoseof theILC.

Division 3 of Part 4A requiresthe ILC to preparenationalandregionalstrategies
relatedto theacquisitionof landandmanagementandenvironmentalissuesrelatingto
indigenousland. Division 4 placesrestrictionson dealingsin landgrantedby the ILC.
It alsopreventsthe claimingof land purchasedby theILC, or with a grantprovidedby
the ILC, undertheAboriginalLandRights(Northern Territory) Act 1976.

Division S of Part 4A oftheAct establishesa Boardof Directorsof the ILC to be
appointedby theMinister. Directorsarerequiredto haveexperiencein land or
environmentalmanagement,businessor financialmanagement,or experiencein
Aboriginal or TonesStraitIslandercommunitylife. Divisions6 and7 cover
administrativeandoperationalprovisionsrelatedto theBoardof the ILC; Divisions 8
and9 providefor the appointmentof a GeneralManagerandstaffof theILC.

Division 10 of Part 4A establishesthe Aboriginal andTonesStrait IslanderLandFund
asa Trust Accountwithin thePublicAccount. TheBill providesthat for the first 10
yearsoftheexistenceof theFundit will becreditedspecifiedamountsdrawnfrom
consolidatedrevenueand that the ILC will bepaid specifiedamountsdrawnfromthe
Fund. During a transitionalperiod, ATSIC will alsobepaid amountsdrawndown
from theFund. At the endof 10 yearstheILC will receivefrom the Fundeachyear
therealisedreal returnson investmentsmadeby theFund. TheBill providesfora
consultativeforum,including membersof the Boardof theILC, to discussthe
investmentpolicy of the Fund.

Division 11 of Part4A includesprovisionsrelatedto the financesof theILC. A limit is
placedon thebonowingsand guaranteeswhich maybeincurredby theILC. TheILC
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is exemptedfromgeneraltaxationlaws,includingincometax. Division 12 exemptsthe
ILC from thepaymentof stampdutyin certaincircumstances.Divisions 13 and 14
respectivelymakeprovisionfor secrecyandthedelegationof the1LC’s powers.

TheBill alsomakesconsequentialamendmentsto the PrincipalAct includingthe
confenalof powerson theoffice of EvaluationandAudit to evaluateor auditaspects
of theoperationof theILC or its subsidiaries.

FINANCIAL IMPACT

From 1995-96,the Bill providesfor the settingaside,within thePublicAccount,of
$121 million annually,indexedin termsof 1994-95dollarsfor thepurposeof
establishingtheLand Fund, Thisamountwill include$21 million currentlyincludedin
theglobalallocationto the Aboriginal andTonesStrait IslanderCommission.The
Commissionwill continueto receivethat $2 I million from theLand Fundin the 1995-
96 and1996-97financialyears,indexedin termsof 1994-95dollars.

In the 1994-95the ILC will be paid$25 million drawnfrom aninterimfUnd established
undertheNative Title Act 1993. In the followingtwo years,the ILC will bepaid $24
million annuallyfrom the Fundindexedin 1994-95dollars. In thefollowing seven
yearsthe ELC will receive$45 million annuallyindexedin 1994-94dollars. Thereafter,
theILC will bepaid moneysearnedfrom theinvestmentsmadeby the Fund. Thedraw
downsto theILC will beCommonwealthoutlays.
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NOTESON CLAUSES

PARTI - PRELIMINARY

Clause I ShortTitle etc.

This clauseprovidesthat the legislationis to be calledtheATSICAmendment
(IndigenousLandCorporationandLandFun4lAct 1994. Theclausealsoprovides
thatwhentheterm PrincipalAct’ is usedin theBill, it meanstheAboriginaland
TorresStraitLvlander CommissionAct 1989.

Clause2 Commencement

Thisclausestatesthat the legislationwill commenceon a datefixed by theGovernor-
Generalby Proclamation. However,if thereis no Proclamationwithin six monthsof
the dateof RoyalAssent,the legislationcommencestheday alterthat six monthperiod
expires.

PART2- AMENDMENTS RELATING TO THE ESTABLISHMENT OFTUE
INDiGENOUS LAND CORPORATION

AND THE ABORIGINAL AND TORRESSTRAIT ISLANDER LAND FUND

1)ivision 1 - Establishment

Clause3 Insertionof newPart

Thisclauseallows for the insertionof Part 4A into theAboriginalandTorresStrait
Lilander(JommissionAct 1989(thePrincipal Act). Part4A dealswith the
establishmentof theIndigenousLandCorporationandthe establishmentof the
Aboriginal andTorresStrait IslanderLandFund.

Thefollowing notesreferto proposedprovisionsto beinsertedinto thePrincipal Act:

“PART 4A - INDIGENOUSLAND CORPORATIONAND ABORIGINAL AND
TOR..RESSTRAIT ISLANDER LAND FUND

Division / - indigenousLandCorporation

Section191 A IndigenousLandCorporation

ThissectionestablishestheIndigenousLand Corporation(ILC) asa bodycorporate,
with thenormal attributesof a bodycorporate. Theseattributesare perpetual
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succession,a corporateseal,the powerto acquire,hold anddisposeof propertyand
the ability to sueandbe suedunderthecorporatename.

Section 191B Purposesof IndigenousLandCorporation

Thissectionsetsout that the ILC is establishedfor thepurposesof assistingAboriginal

peopleandTorresStrait Islandersbothto acquireland andto manageland heldby
them. Theobjectiveof thatassistanceis to providebenefitsfor Aboriginal peopleand
TorresStraitIslanders. Thebenefitsmaybeeconomic,environmental,socialor
cultural in character.

Division2- Functionsandpowersof indigenousLandCorporation

Sectionl9lC Functionsof lndigenousLandCorporation

Thissectionsetsout thegeneralframeworkof theILC’s fUnctions. ThesefUnctions
are:

land acquisitionfUnctionswhich aredescribedin section 19ID;

land managementfUnctionswhich aredescribedin section1 91E;

other fUnctionsthatareconfenedon theILC underthis legislationsuchasthe
preparationof indigenousland strategies(section19 IN) or theutilisationof ILC
subsidiaries(section191G);and

fUnctionsthat areconduciveor incidentalto the performanceof anyof theabove
fUnctions.

As anindependent,commercially-orientedbody it is intendedthat the ILC will beable
to focusclearlyon the landacquisitionandland managementneedsof indigenous
peopleandaddresstheseon a plannedandstrategicbasis.

Section191D LandacquisitionfUnctionsof IndigenousLandCorporation

Thissectiondealswith thefunctionsby meansof which the ILC will acquireor
facilitatetheacquisitionof land for thebenefitof Aboriginal peopleor TorresStrait
Islanders.

Underthis section,grantsof land andmoneymay bemadeto Aboriginal or Tones
Strait Islandercorporations.Guaranteesin respectof theacquisitionoflandby such
corporationsmayalsobegivenby theILC.

Subsection(1) describesthe ILC’s land acquisitionfUnctions,which are:



5

• to grantland to Aboriginal or TonesStraitIslandercorporations;

to purchaseinterestsin land for thepurposeof makingsuchgrants; 4
• to makegrantsof moneyto Aboriginal or TorresStrait Islandercorporationsso

that theycanacquireinterestsin land; and

• to act asguarantorfor loansmadeby third partiesto Aboriginal or TonesStrait
Islandercorporationssothat theycanacquireinterestsin land.

Theterms‘interest in land’ and ‘Aboriginal or TorresStraitIslandercorporation’have
specificmeaningswhich are set out in clauseS of theBill andwill beinsertedinto
section4 of thePrincipal Act

A.n interestin landencompassesaninterestwhich derivesfrom havinga right, power
or privilegeoveror in connectionwith landaswell as eithera freeholdor leasehold
interest.

An Aboriginal orTonesStrait Islandercorporationmeansan Aboriginal association
incorporatedunderPartIV of theAboriginal CouncilsandAssociationsAct 1976; a
bodycorporatewhosemembershipis limited to Aboriginal peopleand/orTorresStrait
Islanders;or a bodycorporatewherethecontrollinginterestis held by Aboriginal
peopleand/orTorresStrait Islanders.

Subsection(2) makesit clearthat the ILC can set thetermsandconditionsof any
grantsorguaranteesthat it makesor gives. TheILC may usethis powerto ensure
thatAboriginal orTorresStrait Islandercorporationsusemoneythat is grantedfor the
purposefor which it isgiven.

AlthoughtheILC is ableto makegrantsof money to Aboriginal or TonesStrait
Islandercorporationsontermsthat wouldenablea corporationto acquireland without
any further involvement by theILC, subsection(3) contemplatesthat the ILC will
performits land acquisitionfUnctionsprimarily by acquiringlandandthengrantingit
as soonaspossibleto an Aboriginal or TorresStrait Islandercorporation. In instances
wherethe ILC considersit appropriateto makea grantof moneyratherthan oflandto
anAboriginal or TonesStrait Islandercorporation,the ILC would usuallybeinvolved
in the purchaseastheagent. Only wheneitherof thosecoursesis impracticableor
inadvisablefor commercialorotherreasonswould the ILC beexpectedto perform its
landmanagementfunctionsin a differentmanner. 4

1
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Section 191E Land managementfunctionsofIndigenousLandCorporation

‘ Section19IE describesthe ILC’s land managementfUnctionswhich aredesignedto
ensurethat the ILC canplay anactiverole in the sustainabledevelopmentbothof land
acquiredwith theassistanceof the ILC andof otherindigenous-heldland. These
fUnctionsare:

to undertakeor arrangefor thecarryingoutof land managementactivitieson
indigenous-heldlandor land heldby theILC;

to carry on otherland managementactivities in relationto indigenous-heldland;

to makegrantsof moneyfor landmanagementactivities on indigenous-heldhind;

to makeloanssothat land managementactivities canbe carriedout in relationto
indigenous-heldland or to guaranteeloansmadefor this purpose.

Land managementactivities aredefinedin subsection(5). Broadly, they includeany
activity that is, or relatesto, themanageduse,careor improvementofland.
Subsection(5) setsoutexamplesof activities thatwill constituteland management
activities, including:

carryingon abusinessthat involveslanduse,land careor landimprovement(such
asa farm);

providingservices(eg. management,clerical,financial administration,advisory,
technicalor professionalservices)in connectionwithsucha businessor to persons
who carry on sucha business;

providingenvironmentalmanagementskills relatedto land care,land useand land
management;

• providingtrainingto facilitatethemanageduse,careandimprovementof landor
tofacilitate thecarryingon of businessesinvolving thosematters;and

disseminationof informationaboutland and environmentalmanagement.Thiswill
enableindigenousland holdersto accessthe informationtheymayneedto useland
in a sustainableandappropriatemanner.

Definitionsof theterms‘holder’ and ‘indigenous-heldland’ will beinsertedinto the
PrincipalAct by clauses5 and6 respectivelyof theBill.

Theterm‘indigenous-heldland’ meanslandin which aninterestis heldby an
Aboriginalor TonesStrait Islandercorporationor anAboriginal personor Tones
StraitIslander. It doesnotincludeaninterestheld asa tenant-in-commonwherethe
proportionof thetenancyheld by Aboriginal or TonesStraitIslandercorporationsor
personsis lessthan50%; or a partnershipwheretheproportionof thepartnershipheld
by Aboriginal or TorresStraitIslandercorporationsor personsis lessthan50%. The



term doesnot include landwheretheinterestheldby Aboriginal or TorresStrait
Islandercorporationor personis thatof a mortgagee.

A ‘holder’ is a personor bodywho holdsaninterestin land andwhoseinterestgives 4
that land its statusasindigenous-heldland. Thuswherea non-indigenouspersonor
body hasaninterestin indigenous-heldland, theterm‘holder’ will notapply to that
personor body.

Subsection(2) permits the ILC to setthetermsandconditionson which theILC can
makegrants,loansor guaranteesfor land managementpurposes. TheILC will beable
to usethis powerto ensure,forexample,that holdersof indigenous-heldland who
receivefinancial assistancefrom the ILC obtain the necessarytechnicalandpractical
supportto achievethepurposesfor which theassistanceisgiven.

Subsection(3) is designedto encouragetheILC to performits land management
functionsin a mannerthat achievesan appropriatebalanceamonga numberof
desirableoutcomesincludingsoundlandmanagement,environmentalprotection,and
increasedeconomicself-sufficiencyfor indigenousland-holders.Thesubsectionsets
outcertainconsiderationswhich areaimedat:

• usingandpromotingsoundland andenvironmentalmanagementpractices;

• increasingtheaccountabilityandefficiencyof the performanceby the ILC of its
land managementfunctionsby encouragingit to enterinto arrangementsfor the
provisionof managementservicesandadviceto indigenousland-ownersrather
thangiving directfinancial assistance;

• increasingopportunitiesfor theholdersof indigenous-heldland to bedirectly
involved in the land managementactivitieswheneverthe ILC carrieson, or gets
othersto carryon, land managementactivities underan agreementwith those
holders.

Subsection(4) makesit clearthat anagreementbetweentheILC andtheholderof
indigenous-heldlandcanincludeotherparties. An exampleof anarrangement
involving a third partyis wherethe Aboriginal or TorresStraitIslanderholderof the
land is a partner,tenant-in-commonorjoint tenantandtheagreementis with all those
holdingtherelevantinterestandnot just with the indigenousholders.

Section 191F Performanceof functionsof IndigenousLandCorporation- general

This sectionmakesprovisionforvariousmattersrelatedto the ILC’s performanceof
its functions.

Subsection(I) requiresthe ILC to follow soundbusinessprincipleswhenperforming 4
anyof its functionson a commercialbasis. It shouldbe possibleto ascertainfrom the
natureoftheactivity andthepresenceor absenceof a profit motivewhethera fUnction
is being performedon a commercialbasis.
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Subsection(2) is aimedat:

‘ ensuringthat the ILC performsits fUnctionsefficiently by requiringit to makesure
it has accessto necessaryskills andresources;

maximisingindigenousemploymentandtheuseof goodsandservicesprovidedby
indigenous-ownedbusinesses.

Subsection(3) providesthat the ILC’s functionsunderthis legislationare in additionto
fUnctionsconferredon otherbodiesandpersonsunderotherCommonwealthlaws,or
underStateor Territory laws. Thus,theconferralof land managementfunctionson
the ILC is not intendedto imply that bodiesvestedwith similar or overlapping
functionsmaynot continueto perform thosefunctions.

Subsection(4) is designedtoensurethat sacredor significantinformationor cultural
materialthat is dealtwith by the ILC is not disclosedcontrarytotheviews or
sensitivitiesof theAboriginal or TonesStraitIslandergroupinvolved. However,it is
not intendedthat this provisionshouldpreventappropriatescrutiny for accountability
purposes.

Section191 G Subsidiariesof IndigenousLandCorporationmayperform functions
correspondingto theIndigenousLandCorporation’sfunctions

Thissectiondealswith themeansby whichthe ILC mayperform its functionsthrough
subsidiaries.It is envisagedthat subsidiariesof the ILC will beincorporatedunderthe
CorporationsLaw of a Stateor Territory andwill providean alternativemeansfor the
ILC to carryout its functions,at a regionallevel for example.

Subsection(1) allows theILC to arrangeto haveits subsidiariesperform functionsthat
correspondto oneor moreof the ILC’s functions.

Subsection(2) providesthatas partof an arrangementto havea subsidiaryperforman
ILC fUnction, the ILC canguaranteeloansmadeto thesubsidiary,arrangefor the
transferor loan of moneyto thesubsidiary,or makeILC staffavailableto the
subsidiary. Subsection(7) makesit clearthat suchfinancial arrangementsarenot tobe
regardedasconstitutingthe performanceof a landacquisitionor land management
functionby theILC.

Undersubsection(3), a subsidiarywhich performsanyof theILC’s functionsis subject
to thesamerestrictionsandrequirementsthat apply to the performanceof those
functionsby theILC. Subsection(5) ensuresthat theILC cancontinueto perform a
function that it hasarrangedfor its subsidiaryto perform,andsubsection(6) makesit
clearthat a subsidiaryis notto be regardedasperforminganILC functionunlessit is
giventhat functionunderan arrangementmadeunderthis section.
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Section 191H Powersof IndigenousLand Corporation

Thisprovisionensuresthat theILC hasthe powerto do all thingswhicharenecessary
or convenientfor performingits functions.

For example the ILC has thepowerto makecontracts,to investits money,to appoint
agentsandbeappointedasanagent,to set up companies,to investin companies,to
enterintopartnerships,joint venturesandprofit-sharingarrangements,to acceptgifts,
grants,bequestsanddevises,to actastrusteeandto chargefor its services. The

powerto investmoneyis notsubjectto the limitationsimposedby section63Eof the
AuditAct 190/.Thepowerto form andparticipatein the formationof companieswill
enablethe ILC to establishsubsidiaries.

All of the ILC’s powerscanbeexercisedin Australiaor overseas.

Section 1911 Guidelinesaboutcertalnland acquisitionandland manafement
fUnctions

Thissectionprovidesthat if the ILC drawsup written guidelinesfor theperformance
ofcertainofits land managementand land acquisitionfunctions,it mustgive a free
copyof thoseguidelinesto anyonewho asksfor a copy. Thepurposeof this sectionis
to ensurethat personsinterestedin receivinggrants,guaranteesor loans in connection
with the performanceby theILC of its land acquisitionor land managementfunctions
haveaccessto anywritten criteria or guidelinesthat areusedby the ILC in determining
thebasison which suchgrants,guaranteesor loanswill be made.

Section1 91J Disposalof surplusland

ThissectionallowstheILC ora subsidiaryto disposeof aninterestin land in certain
circumstancesotherthanby grantingit to anAboriginal or TonesStrait Islander
corporation. Sucha disposalmaybemadeonly if theILC considersthat it is not
necessaryto hold theinterestfor the purposeof grantingit to an Aboriginal or Tones
StraitIslandercorporation. Thissectionis includedto provide for unusual
circumstances,suchaswhereanAboriginal or TonesStraitIslandercorporation
surrenderslandto the 1LCand thereis no otherappropriateAboriginal or TonesStrait
Islandercorporationto which the landmightbegranted.A disposalunderthis section
would normallyoccurby wayof sale. 4

Section191K Commissionmaygrant land to theIndigenousLandCorporation

Thepurposeof this sectionisto enableATSIC to grant land to theILC which ATSIC
acquiredfor the purposeof makinga grantfor thebenefitof Aboriginal personsor 4
TonesStraitIslandersbutwhich, following theestablishmentof the ILC, would be
moreappropriatelyhandledby theLLC.



10

Section 19 IL Powersof Minister

‘ Thissectionmakesit clearthat the Ministerdoesnot havea generalpowerto direct
the ILC. Instead,the Minister’s powersareexpresslylimited to thosesetout in the
legislation.

Section191 M Ministermay askfor information

This sectionmakesit clearthat theMinstercanseekinformation from the ILC about
its activitiesandtheILC mustgive the Ministerany information sought.

Division3 - National indigenouslandstrategyandregionalindigenousland
strategies

Section 19IN National indigenousland strategv

ThissectionrequirestheILC to prepare,andregularly revise,a national indigenous
land strategyfor ILC activities. The strategyis to relateto a 3-5 year period. The
strategyis to dealwith matterssuchas theacquisitionof land for grantingto
Aboriginal orTonesStrait Islandercorporations,and landmanagementand
environmentalissuesaffectingindigenous-heldland. As the strategyis required,under
section191 R, to bemadeavailableon requestit is not intendedthat it will containany
information that couldprejudicetheILC’s commercialinterestsif the informationwas
knownto competitors,prospectivevendorsorotherpersons.

TheILC shouldalwaysconsiderwhetherit is appropriateto consultATSIC when
developing,revisingandreviewingthenationalstrategy. The ILC may alsoconsider
whetherit is appropriateto consultwith otherrelevantbodies. It is envisagedthat the
ILC will normallyconsultwith ATSIC whenpreparingthestrategyandwhenmaking
major revisions.

TheILC mustgive theMinistera copyof thestrategywhenaskedto do soby the
Minister.

Section 191P Regionalindigenousland strategies

This sectionis designedto ensurethat the ILC developsa regionalfocus.Thesection
requiresthe ILC to prepare,andto reviseregularly, regionalindigenousland strategies
which relateto specifiedregionalareas.Theboundariesof regionalareasare to be
determinedin writing by the ILC. Thenoteto subsection191 P(2)makesit clearthat
the subsectiondoesnotlimit thewaysin whichtheILC canexerciseits powerto set
theboundariesfor regionalareas. Forexample,the ILC could designatethata
regionalareais to includea whole Stateor Territory, or partsof two or moreStates
and/orTerritories.
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Eachregionalstrategyis to relateto a3-5 yearperiod, andis to dealwith matterssuch
asthe acquisitionof land in therelevantregionalareaby the ILC, andland
managementandenvironmentalissuesaffectingindigenous-heldland in the regional
area. As with thenationalstrategy,it is not intendedthat a regionalstrategywill
containinformation that could prejudicethecommercialinterestsof theILC.

Whendeveloping,revisingandreviewinga regionalstrategy,the ILC Boardmust
consultwith anyATSIC RegionalCouncil for a regionthat is included inor overlaps
the regionalareato which theregionalstrategyrelates. TheILC Boardmay also
consultwith anyotherbodiesor personsthatthe membersof theBoardconsider
appropriate. For example,a LandCouncilestablishedunderland rightslegislationthat
hasland acquisitionor land managementresponsibilitiesover land includedin a
regionalareamight beconsultedby theILC in relationto the strategyfor that regional
area.

The ILC Boardmustgive theMinisteracopy ofa regionalstrategywhenso
requested.

Section1910 IndigenousLand Corporationto haveregardto strategies

Thissectionmakesit clearthat the ILC isto takethenational strategyandanyrelevant
regionalindigenousland strategiesintoaccountwhenp&forming its functions.

Subsection191 G(3)ensuresthatwhereILC functionsareperformedby a subsidiary
the subsidiarymustalsohaveregardto thenationalstrategyandanyrelevantregional
strategy.

Section 19IR IndigenousLand Corporationto makestrategiesavailable

TheILC is to providecopiesof the nationalindigenouslandstrategyoraregional
indigenousland strategyto membersof thepublic on requestandcanchargea feefor
providingsuchcopiesto coverits costs.

Division4- Dealingsin LandgrantedbyIndigenousLandCorporation

Section191S Restrictionon right to disposeof or charge,property 4
Thissectionimposesrestrictionson sellingor giving a chargeoverlandheld by a body
corporatewherethat landwasacquiredby grant from the ILC or an I.LC subsidiaryor
wheretheacquisitionof the land wasfinanciallysupportedby a grantfrom the ltC or
a subsidiary. A ‘charge’ is aninterestin the land that is given to a personas a security,
usuallyfor moneyloanedor servicesprovided;subsection(5) explainsthat ‘charge’ 4
includesmortgagesandagreementsto give a mortgage.

Subsection(2) providesthata body corporatecannotdisposeof its interestin the land
or give a chargeoverthe landasa securitywithout theconsentof the ILC. The
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provisionfor ILC consentprovidesflexibility andallows specialcircumstancesto be
takeninto account. If thebody corporatedisposesof its interestin landor givesa) chargeoverit without theILC’s consent,subsections191S(3)and(4) makeit clearthe
transactionhasno effect.

SectionI9IT Surrenderof land to IndigenousLand Corporation

A bodycorporatecandisposeto theILC anyinterestin land heldby thebody
corporatewherethat interestin land wasgrantedby, or wheretheacquisitionof the
interestwasfinanciallysupportedby a grant from, theILC or an ILC subsidiary.
Undersubsection(2) thedisposalcantakeplaceon the termsandconditionsagreed
betweenthebodycorporateandtheILC. Thedisposalwouldusuallybeon terms
which recognisedboth thevalueof the benefitpreviouslyobtainedfrom theILC and
thevalueof improvementsmadeto the landby thedisposingbodycorporate.

Subsection(3) providesthat interestsin land which aredisposedof underthis section
aretakento havebeenacquiredby theILC underparagraph191 D( I )(b) (whichallows

theILC to acquireinterestsin landby agreementfor the purposeof making grants).

SectionI9IU Land grantedby IndigenousLand Corporationmustnotbe claimed
undertheAboriginalLandRights(Northern Territory) Act 1976

Thepurposeof this sectionis to preventa claim underparagraph50(1 )(a)of the
Aboriginal LandRights(Northern Territory)Act 1976beingmadeoverlandacquired
by meansof a grant from the 1LCor a subsidiary. Thesectionappliesonly wherethc

interestin theland wasacquiredasa resultof theperformanceby theILC of a
function underparagraph191D(l)(a) or (c) or by a subsidiaryof theILC performinga
correspondingfunction.

Division5- BoardofDirectorsofIndigenousLandCorporation

Section 19 IV Boardof Directorsof IndigenousLandCorporation

Thissectiondealswith theILC’s Boardof Directors. The ILC Board is to comprise
) sevenmembersmadeupof a Chairperson,a DeputyChairperson,the ATSIC

Chairpersonandfour othermembers.

Subsection(3) ensuresthat the1LC Boardhasfull powerto act evenif thereis a
vacancyin its membership.However,thequorumrequirementsin subsectionI92J(2)
would still needto besatisfied.
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Section 191W Responsibilitiesof IndigenousLandCorporationBoard

Thissectionmakesthe 1LC Board responsiblefor theproperandefficient functioning
of the ILC andfordeterminingILC policy.

Section191X Appointmentof IndigenousLandCorporationDirectors

Thissectiondealswith themeansby which ILC Directorsareappointedandrelated
matters, Subsections(I) and(3) providethat the Minister is to appointsix of the
sevenILC Directorsin writing afterconsultingATSIC andthe Ministerfor Finance.
TheChairpersonof ATSIC will be anex-ofllciomember. TheILC Chairpersonandat
leastfour otherDirectorsmust beAboriginal personsor TonesStraitIslanders. The
Directorsappointedby theMinisterwill berequiredto possessexperiencein landor
environmentalmanagement,businessor financialmanagementor Aboriginal orTorres
Strait Islandercommunitylife. It is envisagedthat this provisionwill enablepersons
with a rangeof relevantexperienceandexpertiseto beappointedto theBoard.

At leastoneappointedILC DirectormustbeanATSIC Commissioner.If sucha
Director stopsbeinganATSIC CommissionertheMinistercanterminatehisor her
appointment.Thispowerof terminationis in additionto the powersandduties
relatingto terminationthatareconferredon the Ministerundersection 192H.

Section191 Y Automatic re-appointmentof incumbentpendingappointmentof
successor

Thissectionis intendedto preventa Director’spositionfrom becomingvacantwhen
hisor hertermof appointmentexpiresandtheMinisterhasneitherre-appointedthat
Directornorappointeda newDirector.Theeffect of this sectionis that the incumbent
is regardedashaving beenautomaticallyre-appointed.Thisautomaticre-appointment
is notsubjectto section 191X.

Subsection(3) ensuresthat theappointmentof an incumbentDirectorunderthis
sectionmay beterminatedonly if anappointmentof anotherpersonto that office will
takeeffect immediatelyafterthat termination. Thismeansthatdespitethe4 year limit
on appointmentsimposedby section l9lZ, a deemedre-appointmentis not limited as
to its term.

I
I)ii’ision 6- Administrativeprovisions

Section191Z Periodof appointment

Thissectionstatesthat ILC Directorscanbeappointedfor up to 4 yearsand that the
periodof appointmentis to be statedin the instrumentof appointment.
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Section192 Basison which IndigenousLand CorporationDirectorsholdoffice

‘ Thissectionprovidesthat ILC Directorswill normallyhold office on a part-timebasis
with subsection(2) allowing theILC Chairpersonto holdoffice on a full-time basis.
Thepurposeof subsection(2) is to providescopefor theappointmentof a full-time
Chairpersonif it appearsthat therequirementsof thepositionjusti~it. Other
provisionsin this Division cover thespecialsituationof a full-time Chairperson

Section192A Remunerationandallowances

Thissectionprovidesthat thesalaryandallowancesfor appointedILC Directorsare
thosepayableundersection194 of thePrincipal Act. That sectionwill allow
remunerationof ILC Directorsto bedeterminedby theRemunerationTribunaland
their allowancesto bedeterminedby theMinister.

Section19211 Outsideemployment- full-time IndigenousLandCorporation
Chairperson

Section 192Bprovidesthat if thereis a full-time ILC Chairpersonthenhe orsheis not
to beotherwiseemployedwithout theMinister’s approval. Thisis a standardprovision
in relationto full-time statutoryappointments.

Section192C Leaveof absence- part-timeIndigenousLandCorporationDirectors

Thissectionconferspoweron theMinisterto allow anILC Directorwho holdsoffice
on a part-timebasisto missan ILC Boardmeeting. TheMinister maydelegatethis
powerto theILC Chairperson.

Section192D Leaveof absence- full-time IndigenousLand CorporationChairperson

This sectionprovidesthat therecreationalleaveof a full-time ILC Chairpersonwill be
determinedby the RemunerationTribunal,subjectto section87Eof thePublic Service
Act 1922(whichdealswith thepreservationof rights in respectof leave).

Section 192E Acting appointments

Thissectionmakesprovisionfor actingappointmentsto andwithin theIUC Boardin
certaincircumstances.

If theChairpersonof theILC Board is outsideAustraliaor otherwiseunableto
performhisor herduties,or if thepositionis vacant,theDeputyChairpersonisto act
asChairperson.
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TheMinister cantemporarilyfill theposition of DeputyChairpersonby appointingone
of the 111 Directorsto act asDeputyChairpersonfor a periodnot exceeding6
months. TheMinistercanalso appointa personasa Directorto fill a temporary
vacancyfor a periodnotexceeding6 months. Any temporaryappointeesmustmeet
thecriteria for appointmentthat areset out in section1 9IX.

Section 192F Disclosureof interests

ThissectionrequiresILC Directorsto discloseanyrelevantpecuniaryintereststo the
ILC Board,andthe ILC Boardminutesareto recordthedisclosure. ILC Directors
whohavea potentialconflict of interestin relationto a mattercannotparticipatein
Boarddiscussionsor decisionsin relation to that matter.

Section 192G Resignation

ILC Directorscanresignby sendinga written resignationto theMinister.

Section 1 92H Terminationof appointment

Thissectionregulatestheterminationof appointmentsof ILC Directors. Subsection
(1) conferson theMinistera discretionto terminatetheappointmentof aDirector
becauseof misbehaviouror incapacity. Subsection(2) obligestheMinisterto
terminatetheappointmentof a Directorin casesof bankruptcy,otherspecified
financial circumstances,or failure to disclosea pecuniaryinterestundersection192F.

Subsection(3) appliesto a full-time ILC Chairpersononly and providesthat the
Ministermustterminatetheemploymentof a full-time Chairpersonif he or sheis
absentwithout leave for 14 consecutivedaysor for 28 daysin any 12 monthsperiod.
TheMinistermustalsoterminatetheemploymentofa full-time Chairpersonif heor
shecontravenessection192B by engagingin otherpaid employmentwithout the
Minister’s approval.

Subsection(4) appliesto part-timeDirectorsandprovidesthat the Ministermust
terminatetheappointmentof any part-timeDirectorwho hasmissed3 consecutive
meetingswithout havingsecuredleaveundersection1 92C.

I
Section1921 Othertermsandconditions

Thissectionprovidesthatwherethis Act is silentthe Ministermayset additionalterms
andconditionsfor theappointmentof ILC Directorsby notification in theGazette.
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Division 7- Operationsof IndigenousLandCorporationBoard

Section1921 Meetingsof IndigenousLandCorporationBoard

Thissectionrequiresthe ILC Chairpersonto call Boardmeetingswheneverhe or she
thinksit isappropriate.Themeetingwill bevalidly constitutedif four Directorsare
present. However,if a Directorcannotparticipatebecauseof a disclosedpecuniary
interestin thematterbeing dealtwith by themeeting,and this absencewould leaveless
thanthreeDirectorsat the meeting,thenthe remainingDirectorsareableto form a
quorumfor that meeting.

Subsection(4) providesthat theChairpersonis to presideat all 1LC meetingswhich he
orsheattends. In theabsenceof theChairperson,thentheDeputyChairperson
presides.If the DeputyChairpersonis alsounavailable,the remainingILC Directors
choosewhichof themis to preside.

Decisionsat a meetingare to bemadeby a majorityvoteof theILC Directorswho are
eligible to vote. Thepersonchairingthemeetingis ableto voteandalso hasa casting
vote. TheBoardmustarrangefor thetakingof minutesof its meetings. Apart from
theserequirements,theILC Boardcansetits own meetingprocedures.

Division8 - IndigenousLandCorporation GeneralManager

Section192K IndigenousLand CorporationGeneralManager

Thissectioncreatesthe positionof ILC GeneralManagerwho is to beappointedin
writing by theILC Board. TheILC GeneralManageris responsiblefor theday-to-day
administrationof theILC andmust act in accordancewith the ILC Board’swritten
policiesand directions.

Section 192L Termof appointment

TheILC GeneralManagercanbeappointedfor up to 4 years.

Section1 92M Holdingof office

TheILC GeneralManagerholdsoffice duringthe pleasureof theILC Board This
enablestheILC Boardto terminatetheGeneralManager’sappointmentat any time.
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Section 19214 Remunerationandallowancesof IndigenousLandCorporationGeneral
Manager

This sectionprovidesthat the ILC Boardis to determine,in writing, the ILC General 4
Manager’ssalaryandallowances.

Section 1 92P Acting IndigenousLandCorporationGeneralManager

TheBoardcanfill a vacancyin theGeneralManager’sposition on anactingbasisfor
up to six months. TheBoardcanmakea similarappointmentif theGeneralManager
is absentfrom duty, outof Australia, or unableto perform hisor herdutiesfor a
period.

Subsection(2)will ensurethatanythingdoneby a personapparentlyappointedto act
astheGeneralManagerunderthis sectionwill notbe invalid merelybecauseof a
proceduraldefectin the appointment.

Section1920 Resignation

The1 LC GeneralManagercanresignby sendinga written resignationto the ILC
Board.

Section192R Othertermsandconditions

Wherethis Act is silent, theILC Boardmaydeterminein writing the termsand
conditionson which theGeneralManagerholdsoffice.

Division9 - Staff

Section192S Staff

TheILC GeneralManagercanengagestafffor theILC on termsandconditions
determinedby the ILC Board in writing.

Section192T Arrangementsfor Commissionstaffor CommercialDevelopment
Corporationstaffto performdutieson behalfof IndigenousLandCorporation

TheILC GeneralManagercanmakearrangementswith ATSIC’s ChiefExecutive
Officer for ATSIC staffto carryoutwork on behalfof theILC. TheILC General
Managercanalsomakearrangementswith theCommercialDevelopmentCorporation
GeneralManagerfor thatCorporation’sstaffto carryoutwork on behalfof theILC.
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Section192U Arrangementsrelatingto staff

TheILC GeneralManagercanmakearrangementsforofficersor employeesof the
Commonwealth,Stateor Territory Public Servicesor authorities,orof otherbodies,
to be madeavailableto work for the ILC.

Section192V Consultants

The1LC GeneralManagercanengageappropriatelyqualifiedor experienced
consultantson termsandconditionsdeterminedby theILC Board.

Division10-AboriginalandTorresStrait lslanclerLandFund

Section192W Aboriginal andTonesStrait islanderLandFund

This sectionestablishesanAboriginal andTorresStraitIslanderLand Fund(theLand
Fund). TheLandFund is to bea trustaccountfor thepurposesof section62A ofthe
AuditAct 1901. This meansthat theaccountis within the CommonwealthPublic
Accountto which PartIX of theAudit Act applies,supplementedby any special
provisionsof this legislation(see,for example,section1 93F).

Subsection(3) makesit clearthat moneywhich is not requiredfor makingpayments
from theLand Fund isto be investedin accordancewith section62B of theAuditAct
1901. Thenoteto subsection(3) explainsthat the incomefrom trustfund moneysso
investedis paid into theConsolidatedRevenueFundbecauseof section81 ofthe
Constitution. To makesurethat the incomefrom LandFund investmentsgoesback
into theLandFund, subsection(4) providesthatwheninvestmentsfrom the Land
Fundproduceincome,an amountequalto that incomeis to bepaid into theLand Fund
from the ConsolidatedRevenueFund. Subsection(5) appropriatesmoneyfrom the

ConsolidatedRevenueFundfor thepurposeof making paymentsinto theLand Fund
undersubsection(4).

Section1 92X Purposeof Land Fund

Thissectiondefinesthepurposeof the LandFundfor the purposesof section62A(l)
oftheAuditAct 1901. The purposeis to makepaymentsto the ILC andATSIC. The
LandFundwill thusprovidethe moneysthat will enabletheILC to performits
functionsaswell asprovidingfunding thatwill assistATSIC to continueperforming
land acquisitionandlandmanagementfunctionsduring thetransitionalperiodprior to
1 July 1997. Themakingof the paymentsto theILC is regulatedby sectionsl93A,

193Cand193E. Thepaymentsto ATSIC areregulatedby sectionl93B.
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Section 1 92Y Businessday

This sectionexplainsthata ‘businessday’ is a daywhich is nota Saturday,Sundayor a
public holiday in Canberra. Thisdefinition will ensurethatcertaintransactionsrelated
to theLand Fundwill occuron a normalworking day.

Section192Z Transferof moneyetc.from thefund establishedunderrepealedPart 10
of theNative Dr/c Act 1993.

Thissectionprovidesthat themoneyandinvestmentsheld by thefund setup by Part
10 of theNative fl/feAct 1993 will belongto theLandFundassoonassubsection
I 92Z(2)commences.It ensuresthat themoneysappropriatedfor thepurposesof the
fund that is thepredecessorofthe LandFundwill automaticallyvest in theLand Fund
whensection201 of theNative ThIeAct 1993 andtheregulationsmadeunderit are
repealed.

Section193 Creditsto Land Fundin categoryA years

This sectionexplainshow muchmoney is to bepaid to theLand Fundin categoryA
yearsandensuresthat the LandFundis creditedthe sameamountin real termsin all
exceptthe first of thoseyears(for whichaone-offlargerappropriationis madeby
otherlegislation). The categoryA yearsspantheperiodfrom thedayon which the
Bill commencesup to andincluding30 June2004. Thuseachof the nine financial
yearsspanningtheperiod from 1 July 1995 to 30 June2004is a categoryA yearasis
thefirst incompletefinancial yearthat beginswhentheBill comesinto force andends
on 30 June1995.

The reasonfor making a distinctionbetweenthis first periodandtheyearsthat follow
it (categoryB years’) is that amountswill bepaid into the Land Fund(or its
predecessor)out of theConsolidatedRevenueFund in thosefirst 10 yearsonly, after
which timethe LandFundwill beself-sustaining.Theterms‘categoryA year’ and
‘categoryB year’ will be definedin section4(l) ofthePrincipal Act.

Subsection(1) providesthat on the first businessdayof thesecondcategoryA year
(ie, thefinancial yearcommencingon 1 July 1995)theLandFund is to becredited
with an amountequalto $121 million multiplied by the indexationfactor. (Fundsfor
thefirst categoryA year will betransferredfrom the previousfund undersection 4
192Z). The term‘indexationfactor’ is definedin section193D andis explainedin the
clausenotesfor thatsection. Theindexationfactor is employedto ensurethat
paymentsinto theLandFundare adjustedin accordancewith pricemovements.

Subsection(2) appliesto eachof the latercategoryA years,being thefinancial years
spanningthe period 1 July 1996to 30 June2004. In eachof theseyears,theLand 4
Fund is to becreditedon thefirst businessdaywith an amountthatequalsthe previous
year’samountadjustedby the indexationfactor.
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Subsection(3) providesthat theamountscalculatedundersubsection(I) or (2) areto
beroundeddownto a whole dollar amount.

Subsection(4) makesit clearthat the amountspayableunderthis sectionwill bepaid
from the ConsolidatedRevenueFund, andsubsection(5) formally appropriatesmoney
from the ConsolidatedRevenueFundfor that purpose.Theseprovisionsmeanthat it
will notbenecessaryto makeannualappropriationsin AppropriationActs.

Section193A Paymentsoutof LandFundto IndigenousLandCorporation- category
A years

Thissectionsetsout the amountsof the paymentsto be madefrom theLand Fundto
theILC in categoryA yearsandthetiming andmannerof thosepayments.

As the first categoryA yearwill not beafhII year,separateprovisionis madefor that
yearin subsection(I). Thatsubsectionprovidesthat theJLCis to be paid$25million
ona nominatedbusinessdaywithin 30 daysof thedayon which clauseI of this Bill
commences.

Theremainderof this sectiondealswiththesecondandlatercategoryA years. On the

secondbusinessdayin Julyandthe first businessdayin Januaryin eachofthoseyears,
theILC is to be paid 50%of thedesignatedfundingamountfor that year. Thusthe
ILC will havea certainand regularfundingstream,receivingtwo equalsix-monthly
instalmentsin eachofthe ninecategoryA yearscommencingon 1 July 1995.

The‘designatedfUnding amount’for categoryA yearsis workedout usingthe formulae
in subsections(4), (5), (6) and(7) androundeddown in accordancewith subsection
(8). That amountstartsfrom a basefigureof $24 million in 1994-95dollarsand is
adjustedcumulativelyeachyearby referenceto the indexationfactor. An additional
adjustmentis madefor thefourth categoryA yearto takeinto accountthat in thatyear
andin following categoryA yearstheILC will bepaidan additional$21 million (in
1994-95dollars)that hadbeenpreviouslypaidto ATSIC. Thebasefigurefor the
fourthandsucceedingcategoryA yearswill thusbe$45million (in 1994-95dollars).

Paymentswill bemadeundersubsection(2) to theILC on thesecondbusinessdayof
July in eachfinancial yearin recognitionof thefact that theLandFund itself will be
creditedwith fundson thefirst businessdayof eachof thelatercategoryA years, As‘ no suchconsiderationappliesinJanuary,thepaymentsin thatmonthundersubsection
(3) areto be madeon thefirst businessdayin January.

Section 193B Paymentsoutof Land Fundto Commission- secondandthird category
A years

The purposeof this sectionis to provide for paymentsto ATSIC from the LandFund
for a transitionalperiodduringwhich it will continueto befundedat the samelevel
that appliedbeforethe enactmentof this Bill. Thiswill enableATS1Cto continueto
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performits land acquisitionand landmanagementfunctionsunderthe PrincipalAct.
That purposeis reflectedin subsection(6).

No provisionis madefor a paymentto ATSIC in thefirst categoryA yearasit will
receivemoneysfor its land acquisitionandland managementfunctionsunderother
legislationfor thisyear. Thusthis sectionmakesprovisionfor the secondandthird
categoryA yearsonly. On the secondbusinessdayin July andthefirstbusinessdayin
Januaryin eachof thoseyears,ATSIC isto be paid 50%oftheeligible fundingamount
for that year. Thus ATSIC will haveacertainandregularfundingstream,receiving
two equalsix-monthly instalmentsin eachof thetwo categoryA yearsduringwhich it
will receivefundingfrom theLandFund.

The ‘eligible fundingamount’for the secondandthird categoryA yearsareworkedout
usingthe formulaein subsections(3) and (4) andareroundeddown in accordancewith
subsection(5). The eligible funding amountstartsfrom abasefigure of $21 million in
1994-95dollarsandis adjustedcumulativelyin eachof thetwo applicableyearsby
referenceto the indexationfactorworkedout undersection 193D.

Section 1 93C Paymentsout of LandFundto IndigenousLandCorporation- category
B y~ars

This sectionsetsout theamounts,timing andmannerof paymentsto the ILC fromthe
LandFundin categoryB years,thatis, theyearsin which theLandFund is no longer
beingcreditedwith amountsfrom the ConsolidatedRevenueFund.

In eachof theseyears,the ILC is to bepaid thedesignatedfundingamountfor that
yearin two equalpaymentsto bemadeon the last businessdayin Augustand
Februaryrespectively.The designatedfundingamountfor a categoryB year is
workedout in accordancewith subsections(3) and(4) andis equalto the realisedreal
returnon theinvestmentsof theLandFundin respectof thepreviousyear. This
requiresthe returnon investmentstobeadjustedin accordancewith usualaccounting
practiceto takeaccountof bothinflation, calculatedusingthe indexationfactorset out
in section1930, andthedegreeto which returnsactuallyaccrueto the LandFund.

Wheretheamountoftherealisedrealreturnis negative,this sectionhasthe
consequencethatno amountis payableto the ILC out oftheLand Fundandadvances
mayneedto be madeundersection 193E.

Section1930 Indexationfactor

This sectionsetsout the methodby whichtheindexationfactorreferredto in sections
193, 193A, 193B, 193C,1931, 193L and193Nis workedout. The useof this factor
ensuresthatpricemovementsaretakeninto accountin working outthe amountsto be
pald into theLand Fundin categoryA years,theamountspaidoutof the LandFund in 4
bothcategoryA andcategoryB yearsandtheborrowingandguaranteelimits of the
ILC.
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ForbothcategoryA andcategoryB yearsthe indexationfactor is workedoutby
referenceto the implicit pricedeflatorfor grossnon-farmproductthat is publishedby‘ the AustralianStatisticianin respectof eachquarter. Thesefiguresareusedas index
numbersfor the purposeoftheformulae thatdeterminetheindexationfactor.

Subsection(I) providesthat the indexationfactorfor a categoryA year is workedout
by dividing the sumofthe index numbersfor thefour quartersendingon 31 March
immediatelyprecedingthatyear,by the sumofthe index numbersfor thefour quarters
endingon 31 March in theyearbeforethat. Forexample,in thecategoryA yearthat
commenceson I July 1996 andendson 30 June1997,the sumoftheindex numbers
for theJune,SeptemberandDecember1995 quartersand theMarch 1996quarterwill
bedivided by the sumof the index numbersfor theJune,SeptemberandDecember
1994quartersand theMarch 1995quarter.

An April to Marchyearhasbeenchosenfor thepurposeof working outthe indexation
factorfor categoryA yearssothat theindexationfactor canbeknown well beforethe
beginningof eachcategoryA year(otherthanthe first suchyear). Thiswill enable
paymentsof the correctamountto be madeinto theLand Fundon thedaysspecifiedin
section193.

Subsection(2) providesthat the indexationfactorfor a categoryB yearis workedout
by dividing thesumof the indexnumbersfor thefour quartersendingon 30 June
immediatelyprecedingthatyearby thesumofthe index numbersfor the fourquarters

endingon 30 Junein theyearbeforethat. Forexample,in thefirst CategoryB year
commencingon 1 July2004,thesumofthe index numbersfor the Septemberand
December2003 quartersandtheMarchandJune2004quarterswill bedivided by the
sumof the index numbersfor the Septemberand December2002 quartersand the
MarchandJune2003 quarters.

ForcategoryB yearsthenormal July to Junefinancialyear hasbeenchosenfor
working outthe indexationfactorto ensurethat theamountpayableto the ILC out of
theLand Fundin categoryB yearsreflectstheperformanceof theFund in the
immediatelyprecedingfinancialyearin realterms. As the precedingJunequarter
index numberis not availableat the commencementof afinancial year,the amount
payableto theILC in acategoryB yearmay notbe knownuntil sometimein August.
Consequently,provisionis madein section 1 93Cfor the first instalmentof paymentsin
categoryB yearsto be madeatthe endof August.

Subsection(3) requiresthe indexationfactorobtainedby applyingtheformula in
subsection(1) or(2) to beroundedup or downto threedecimalpoints.

Subsection(4) ensuresthat the index numberwill remainascertainableif theAustralian
Statisticianchangesthereferencebasefor the implicit pricedeflatorfor grossnon-farm
product.

Section 1 93E Advanceson accountof payments

This sectionallowsadvancesto be madeto theILC out ofthe LandFund onaccount
of paymentsthatmay becomepayableto theILC duringa specifiedlaterfinancial year.
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Undersubsection(1), advancesmaybe madeonly if theMinister is satisfiedthat it is
appropriateto do so becauseof specialcircumstances.An exampleof special
circumstancescould occurin acategoryB year whereno amountsarepayableto the 4
ILC from theLand Fundbecauseof anegativerealreturnon investments. In such
circumstancestheMinistermay think it appropriatefor theILC to be fundedby
advancesmadein respectof a futureyearfor which economicforecastsindicatereal
returnswould berealisedby theFund.

Subsection(3) providesfor thecasewheretheamountadvancedto theILC by 4
referenceto a specifiedyearturns out to begreaterthanthe amountpayableto the
ILC undersection193A or 193Cfor that year. Whenthis occurs,the 1LC is liable to
repayto theCommonwealththe amountof theexcess.

Subsections(4) and(5) are consequentialon theconstitutionalrequirementthat
amountsreceivedby the Commonwealthmustbepaid into the ConsolidatedRevenue
Fund. Thesesubsectionsensurethatwherean amount is paid to theCommonwealth
undersubsection(3), an equalamountis creditedto theLand Fundandthatamountis
appropriatedfrom theConsolidatedRevenueFund.

Subsection(6) allowsanadvancein excessof entitlementsto berecoveredas a debt
dueto theCommonwealthby courtactionor to bedeductedfrom amountspayableto
theILC.

Section l93F Delegationof investmentpowersby Ministerfor Finance

Thepurposeof this sectionis to enabletheMinister for Financeto delegateto a
memberof staffof ATSIC the Minister’s powersundersection62Bof theAudi/Act
1901to makeinvestmentsof theLandFund.

Section1930 Consultativeforum on investmentpolicy of theLand Fund

Thepurposeof this sectionis to providea forum throughwhich the1LC Boardmay
expressits views aboutthe investmentpolicy of theLandFundto theperson
responsiblefor making investmentsof moneysstandingto thecredit of theFundandto
otherrelevantpersons.

Subsection(1) providesfor themechanismsby which thatpurposeis achieved. A 4
meetingis to beconvenedby theMinister at leastonceeachfinancial year(including
thefirst categoryA year)betweennominatedILC Directors,anyotherpersons
consideredby theMinisterto beappropriate,andthedelegateof theMinisterfor
Financewho makesinvestmentsof the LandFund. Examplesofthe otherpersons
whomtheMinistermay wishto havein attendanceat themeetingareCommonwealth
employeesor otherpersonswith expertisein investmentplanningandrelatedmatters.
AlthoughtheILC Directorsmayexpresstheir viewsat a meetingconvenedunderthis
sectionit is notthe intention that theymaydirectthe delegateasto howLand Fund
moneysshouldbeinvested.
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Subsection(2) makesit clearthat theMinistermay attenda meetingconvenedby him
or herunderthis sectionbut isnot obliged to do so.

Section 19311 Accountsand financialstatements

The purposeof this sectionis to imposeon ATS1C an obligationto keepaccountsand
preparefinancial statementsin respectofthe LandFund. It is intendedthat these
accountsand statementswill beusedin thepreparationof the reportrequiredunder
thenext section.

Section 1931 AnnualreportaboutLandFund

Thissectiondealswith annualreportson theperformanceof theLand Fund. The
Minister is responsibleunderthis sectionfor makingsurethat annualreportsare
prepared,andaretabledinParliamentwithin 15 sitting daysafterpreparation.

Subsection(1) requiresanannualreporton the LandFund’sactivities during a financial
year(includingthefirst categoryA year) to be preparedas soonaspossibleafterthe
endof that financialyear. Undersubsection(2)the annualreportmustgive detailsof:

• amountscreditedtoandpaidout of theLand Fundduring that financial year

• Land Fundinvestments

the realisedreal returnon thoseinvestments.

Thereportmustalso provideanyotherinformationthat is requiredby regulations.

Therequirementto produceanannualreportimposedby this sectionis additional to
anyreportingrequirementsimposedby otherlaws.

1)ivision 11 - Finances

Section I 93J Applicationof moneyheld by IndigenousLand Corporation

Thissectionlimits theways in which theILC canspendits money. The ILC canuse
its moneyfor:

costs,expensesandotherdebtsrelatedto its fUnctionsandpowers

salariesand allowancesof staffand consultants

. otherpaymentswhich areauthorisedor requiredby law.
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Paymentswhich theILC mayberequiredto makeincludefeesandchargesarising
from transactionsandcontractsthat it enters. An exampleof a paymentthat the ILC
will beauthorisedto makeis a paymentby way of makinganinvestment. 4
Section 193K Applicationof theAuditAct 1901to theIndigenousLandCorporation

This sectionmakesit clearthatDivision 2 of Part Xl of theAuditAct 1901 appliesto
the ILC, with certainmodifications. Oneof thesemodificationsis thatsection63Eof (
that Act (which dealswith investment)is notto apply. Thismeansthat theILC may
investany moneysnotimmediatelyrequiredfor theperformanceof itsfUnctions in any
mannerwhich is legally opento it andis notconfinedby thelimitationsin section63E.

Thesecondmodification is to addto thereportingrequirementscontainedin section
6311 of that Act therequirementto reporton anymattersspecifiedin regulations.The
reportundersection6311requiresdetailsof theILC’s operationsto begiventogether
with financialstatements,buttheremaybe specificmatterson which it maybe
considereddesirablethat moredetailedinformation begivenandregulationscanbe
madefor this purpose.

Thethird modification is that thefirst categoryA year(whichwill notbea frill
financialyear) is to betreatedasif it werea financialyear.

No provisionis madein this legislationfor the applicationof theAuditAct 1901to the
ILC’s subsidiariesasthis will occurundersection701313 ofthat Act without the need
for furtherprovision.

Section1 93L Borrowing

Thissectionpermits theILC to borrowmoneyandplaceslimitationson thatpowerby
imposinga borrowinglimit, It operatesin conjunctionwith section1 93N (which
imposesa guaranteelimit) to imposea singleceiling on the level of theILC’s liabilities.
Theborrowinglimit hasbeenset at a level thatbothrecognisesthecommercialnature
of muchof the ILC’s operationsandaimsat responsiblefinancial management.

Theborrowinglimit for the first threecategoryA yearsis designedto ensurethat the
total liabilities of the1LC andits subsidiariesdo not at anytime in thatperiodexceed
$100 million in 1994-95dollars. Theborrowinglimit for thefourthcategoryA year 4
andall lateryearsis designedto ensurethat thetotal liabilities of theLLC andits
subsidiariesdo notat anytimein thatperiodexceed$200million in 1997-98dollars.

Theindexationfactorworkedoutundersubsection193D(l) or (2) (dependingon
whetherthe yearis a categoryA or categoryB year)isusedto adjusttheborrowing
limit in eachyearexceptthefirst andfourth categoryA years(which areusedas base 4
years).

Thesumof the liabilities brought into accountundersubsection(2) includenot only
thecurrentborrowingsandactualliabilities of the IILC andits subsidiariesbut alsothe
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amountofanyproposedborrowing,andcontingentliabilities in respectofguarantees.
Theinclusionofsubsidiaries’liabilities in theborrowinglimit providesan incentivefor
theILC to control andmonitortheactivitiesof its subsidiaries.

If theILC doesexceedits borrowinglimit, anyborrowingarrangementsin excessof
that limit are still valid. This protectsthe interestsof bonafide third parties. The ILC
canonly raisemoneyby borrowing. It cannot,for example,raisemoneyby issuing
shares.

Section 1 93M Giving of securityoverassets

TheILC canuseits assetsassecurityfor moneyborrowedundersection 1 93L andin
connectionwith guaranteesgiven by it. It cannototherwisegive securityoverits
assets.

Section193N Limit on guarantees

This sectioncomplementssection 193Lby placinga guaranteelimit on thegiving of
guarantees.Thelimit is workedoutby referenceto thesamefactorsthatapply to
establishingtheborrowinglimit. The amountof theguaranteelimit is identicalto the
borrowinglimit. Thecombinedeffectof sections193L and193N is that theJLCis
unableto assumeliabilities eitherby borrowingor by giving guaranteesthatwould
pushthe combinedliabilities of itselfand its subsidiariesabove$100million (in 1994-
95 dollars) in the first threecategoryA years;or above$200 million (in 1997-98
dollars) in anylater year.

Subsection(8) ensuresthat if the1LC doesgive aguaranteethat putsthesumof its
liabilities overtheguaranteelimit, theguaranteeis still valid. This protectsthe
interestsof bonafide third parties.

Section193P Exemptionfrom taxation

Thissectionmakesit clearthat theILC is notsubjectto taxationimposedby alaw of
the Commonwealth,a Stateor a Territory.

Section 1930 Foreignsubsidiaries

ThissectionrequirestheILC to takestepsto ensurethat foreigncompaniesdo not
becomeILC subsidiaries.However, theMinistercangive permissionfor a foreign
companytobecomeanILC subsidiary.
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1)ivision 12 - Exemptionsfromstampdutyetc.

Sectionl93R Exemptionfrom stampduty etc.

Thissectionis designedto ensurethat stampdutyandothersimilar taxesare not
payabletwicein a yearin respectof boththeacquisitionandthegrantof an interestin
landby theILC or a subsidiary. To achievethispurpose,the sectionprovidesfor
certainmattersto beexemptfrom thepaymentof stampdutyor similar taxes. (
Subsection(1) explainsthat an exemptmattercanbe:

a thegrantof landby the ILC andany agreementsrelatingto sucha grantif that
granttakesplaceless than 12 monthsafterthe ILC acquiredthe land;

a wherean ILC subsidiaryhasbeengiven landacquisitionfUnctions,the grantof
land by an ILC subsidiaryandanyagreementsrelatingto sucha grant if thegrant
takesplacelessthan 12 monthsafterthe subsidiaryacquiredthe land;

a the grantof land to the ILC by ATSIC undersection191K or anagreement
relatingto suchagrant;

• thedisposalof landbackto the LLC undersection191 T or anagreementrelating
to sucha disposal,or the receiptofmoneyby abody corporateor its agentfor
sucha disposal.

Division 13 - Secrecy

Section 193S Secrecy

This sectionprohibitsthe disclosureofcertaininformationandcreatesoffencesfor

contraventionof theprohibition,subjectto certainqualifications. Thesectionis
designedto protectthesecrecyof commerciallyconfidentialinformationandof
informationthat is secretaccordingto thebeliefsof an indigenousgroup.

Subsection(1) explainsthe termsthatareusedin this section. The definition of ILC
officer encompassespastandpresentILC Directors,GeneralManagers,andstaffand
consultantswho haveworkedfor theILC underDivision 9, aswell asthedirectors 4
andemployeesof ILC subsidiaries.

Subsection(2) describesthetype of informationanddocumentsthat arecoveredby
thesecrecyobligationimposedonILC officers by subsection(3). Thatobligation is to
not divulge, eitherdirectlyor indirectly, anyinformationor document:

• which concernsthe affairsof anotherpersonthat theILC officer haslearnedabout
or obtainedthroughhisor herwork with theILC andwheredisclosureor
productionmightbecommerciallydamagingfor the personit concems;
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• which theILC officer knows is sacredor otherwisesignificantfor Aboriginal
peopleor TorresStraitIslandersandwheredisclosureor productionwould be
contraryto theviews or sensitivitiesof thosepersons.

Subsection(4) imposesa penaltyof up to 12 monthsimprisonmentfor breachesof
subsection(3).

Subsection(5) providesthat anILC officer cannotbe madeto disclosecertain
information or producecertaindocumentsto a court, if it is information or a
document:

concerningtheaffairsof anotherpersonthat theILC officer haslearnedthrough
his or herwork with theILC wheredivulging theinformationmight be
commerciallydamagingto the personit concems;or

wheretheLLC officer knows that the information is secretor sacredfor Aboriginal
peopleor TonesStrait Islanders.

Thereare exceptionsto theprohibition. Subsection(6) makesit clearthatan1LC
officer is not preventedfrom disclosinginformationbecauseof subsection(3) or (5) if
the disclosureoccursin relationto theperformanceby theILC or its subsidiariesof’ a
fbnction or powerofthe ILC. Also, subsection(7) makesit clearthat subsections(3)
and (5) do notapply if disclosureis relatedto prosecutionsof offencesunderthe
Principal Act or regulationsmadeunderit, or to offencescreatedunderspecified
provisionsof theCrimesAct 1914.

Division 14- Delegation

Section 193T Delegationto IndigenousLandCorporationGeneralMapageror
memberof staff

Thissectiongivesthe ILC thepowerto delegateanyof its powersor functionsto the
ILC GeneralManageror to ILC staffmembers.”

[Note: section193T is the lastoftheprovisionsinsertedby Clause3 of the Bill].

Division 2- Consequentialamendments

Clause4 Title

Thisclauseamendsthe longtitle of the Principal Act by insertingthe words‘an
IndigenousLand Corporation’ aftertheword ‘Authority’. Thepurposeof this
amendmentis to ensurethat the long title will reflect thenewcontentof thePrincipal
Act.
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Clause5 Interpretation

This clauseamendssection4of the PrincipalAct, which containsdefinitionsof
importantwordsandtermsusedin that Act, by insertingnew definitionsandamending
othersto takeaccountof newPart4A. Of particularimportanceto new Part4A are
thedefinitionsof theterms‘Aboriginal or TonesStraitIslandercorporation’and
‘holder’ which areexplainedin theclausenotesto clause3 (section19 IE).

Many amendmentsare consequentialupontheestablishmentof anewCorporationand (
a new LandFundunderthe Principal Act which hasnecessitatedchangesto the
referencesto Aboriginal andTorresStraitIslanderCommercialDevelopment
Corporationand theRegionalLandFundalreadyestablishedunderthe Act.

Clause6 Insertionof newsection

This clauseinsertsnew section4B into thePrincipal Act. Thissectiondefinesthe term
‘indigenous-heldland’ which is explainedin thenotesto clause3 (section1 91E).

Clause7 Functionsof Office

Thisclausemakesamendmentsto section76 ofthe PrincipalAct, which dealswith the
functionsof theOffice of EvaluationandAudit (referredto hereastheOffice). The
amendmentsmakesurethat theOffice canevaluateand/oraudit particularaspectsof
the ILC’s operationsor theoperationsof its subsidiaries,at therequestof eitherthe
Ministeror theILC.

The Office is alsogiven thepowerto evaluateor audit individuals,bodiescorporateor
unincorporatedbodiesto whomthe ILC or oneits subsidiarieshasgiven grantsor
loans,or for whom theJLC or oneits subsidiarieshasactedasguarantor. This power
is limited to mattersconcerningthosegrants,loansor guarantees,andis to be
exercisedon the requestof theMinisteror the ILC.

The Office is to reportto theMinisterand theILC aboutits auditingor evaluatingat
leastevery 3 months,andto tell them aboutanyproblemswith theoperationsof the
ILC or its subsidiaries.

Clause8 Examinationof documentsetc.

Thisclauseamendssection78A of the Principal Act, which dealswith thepowerof
theOffice of EvaluationandAudit to examinedocuments,Thepurposeof this
amendi’nentis to ensurethattheOffice canexaminedocumentsso that it canperform
thefunctionsgivento it by clause7 of this Bill. 4
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Clause9 Boardof DirectorsofCommercialDevelopmentCorporation

‘ Thisclauseamendssection155 of thePrincipalAct by insertinga new subsection
155(3). Thissubsectionprovidesthat theoperationsof theCommercialDevelopment
CorporationBoardarenot affectedby a vacancyor vacancieson thatBoard. This is
to ensureconsistencywith the correspondingprovisionin relation to the ILC Board.

Clause10 Re-numberingof sections192 and 193 of thePrincipalAct

Thisis a technicalclauseto renumbertwo existingsectionsof thePrincipalAct
consequentialupon theinsertionof Part 4A.

Clause11 RegionalLandFund

Thisclauseamendsvarioussectionsin thePrincipal Act to replacereferencesto ‘Land
Fund’ with ‘Regional LandFund’wheneveroccurring,and to distinguishtheRegional
LandFundfrom the Fundestablishedby this Bill.

Clause12 Aboriginal andTorresStraitIslanderCommercialDevelopment
Corporation

Prior to thisBill, the only Corporationdealtwith by the PrincipalAct wasthe
Aboriginal andTonesStraitIslanderCommercialDevelopmentCorporation. Forthis
reason,referencesin thePrincipal Act to ‘theCorporation’werereferencesto the
Aboriginal andTorresStrait IslanderCommercialDevelopmentCorporation. This
clausereplacesall referencesto the‘Corporation’with ‘CommercialDevelopment
Corporation’to removeany confbsionbetweenit andthe new IndigenousLand
Corporation.

Clause13 CommercialDevelopmentCorporationGeneralManager

Thisclausehasa similarpurposeto clause10, and amendsreferencesin thePrincipal
Act to ‘GeneralManager’to read ‘CommercialDevelopmentCorporationGeneral
Manager’.

Clause14 CommercialDevelopmentCorporationDirectors

Thisclausehasasimilarpurposeto clauses10 and11, andamendsexistingreferences
in the PrincipalAct to Director’ to read ‘CommercialDevelopmentCorporation
Director’.
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PARTS-AMENDMENT OF OTHER ACTS

Clause15 Amendmentof otherActs

Thisclauseexplainsthat thedetailsaboutamendmentsto otherCommonwealthActs
aresetout in theSchedule.

SCHEDULE

Thisscheduledescribesthe amendmentsto bemadeto otherActs.

Native TitleAc! 1993

TheseamendmentsremovePart 10 (which dealswith theNationalAboriginal and
TorresStraitIslanderLandFund)andreferencesto Part 10 from theNative Title Act
1993. Section206, whichdealswith thedutiesof theParliamentaryJointCommittee
on NativeTitle, is amendedto referto the Fundestablishedby this legislation.

RemunerationTribunal Act 1973

Thisamendmentto subsection7(9) insertsa new paragraphin that subsectionto make
it clearthat theremunerationandallowancespayableto personsappointedor holding
office undernew Part4A of thePrincipalAct areto be paid from JLC funds.

4
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