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AUDiTOR-GENERAL BILL 1994

OIJTLII’4E

1. ThisBill is oneof apackageofthreeBills to replacetheAuditAc! 1901. The three
Bills are:

TheFinancialManagementandAccountabililyBill 1994,

• The CommonwealthAuthoritiesandCompaniesBill 1994,and

TheAuditor-GeneralBill 1994.

2. CollectivelytheBills buttressthe Commonwealth’sfinancial managementreformsby
providinga legislativeframeworkwhich emphasisesperformance,proprietyandaccountability
ofCommonwealthAgenciesandentities.Legislationis to beintroducedsubsequentlythat will
repealtheAuditAct 1901; providetransitionalarrangements;andmakeconsequential
amendmentsto otherActs asrequired.

3. Thedecisionto replacetheAuditAct 1901 flowed fromthe Government’sresponseto
theJoint Committeeof PublicAccounts’Report296- TheAuditor-General:Ally ofthe
PeopleandParliament- (March 1989),whichfollowed a comprehensivereview of theOffice
oftheAuditor-GeneralandtheAustralianNational Audit Office in light ofthechangeswhich
haveoccurredin Commonwealthfinancial administrationsinceFederation.

4. TheAuditor-GeneralBill createstheoffice ofAuditor-Generalfor theCommonwealth
anddefinesthepowersandfunctionsofthat office to supportits ftjnctional independence.
Theindependenceof theoffice is served by therequirementthat,in relationto the
appointmentof a personto be Auditor-General,theresponsibleMinisterconsultwith the
FinanceMinister,a nomineeof theLeaderofthe Oppositionin theHouseof Representatives,
theChairmanof theJoint Committeeof PublicAccountsandChairpersonof theAudit
Committeeof theParliament.Moreover,theAuditor-Generalmaynotbedismissedfrom
office excepton avote oftheParliament.TheAuditor-General’sfunctionalandprofessional
independencefromtheExecutiveGovernmentis preservedin the Bill throughthemechanism
of reportsto Parliamentonany matter,andby clarifyingand strengtheningthe
Auditor-General’smandate.To augmentthat functionaland professionalindependence,the
Bill alsoestablishestheAustralianNationalAudit Office asa statutoryauthorityto assistthe
Auditor-Generalin theperformanceof theaudit task. TheBill also createstheoffice ofthe
IndependentAuditor astheauditorof theAustralianNational Audit Office.

5. TheBill alsoprovidesfor:

appointmentsto the officesof Auditor-GeneralandIndependentAuditor, to bemade
expeditiouslywhenevereitherofficebecomesvacant;
theAuditor-Generalto perform financialstatementandperformanceauditsandto report

the resultsto Parliament;

theAuditor-Generalto reportmatterswhich, in his or heropinion,are ofimportanceto
theParliamentandto Ministersof State;

information-gatheringandaccesspowersto enabletheAuditor-Generaland the
IndependentAuditor to performauditing functionsoftheir respectiveoffices;
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the staffof theAustralianNational Audit Office tobeemployedunderthePublic
ServiceAct;

the contracting-outof work to outsiders- i.e., personsnotemployedunderthePublic
ServiceAct; and

• theaudit of theAustralianNationalAudit Office by the IndependentAuditorS

FINANCIAL IMPACT STATEMENT

6. TheBill will haveno direct impact on Commonwealthexpenditure.

I

I
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NOTESON CLAUSES

PARTI- PRELIMINARY

ClauseI - Shorttitle

I. Whenenacted,it will becitedastheAuditor-GeneralAct 1994

Clause2 - Commencement

2. TheBill isintendedto commenceon thesamedayas theFinancialManagementand

AccountabilityBill 1994andtheCommonwealthAuthoritiesandCompaniesBill 1994.
Clause3 -ThisAct bindstheCrown

3. TheBill intendsthat the Act would bindtheCrown,but notmaketheCrown liable to
beprosecutedfor anoffence. This is consistentwith existingCommonwealthLaw.

Clause4 - ThisAct extendsto thingsoutsideAustralia

4. TheprovisionsoftheBill extendoutsideAustraliawherethe Auditor-Generalhasa
mandateto performa function in relationtoCommonwealthactivities. Forexample,it will be
anoffencetodeny theAuditor-Generalor anauthorisedofficial accessto informationor
premisesoverseaswhenheor sheisundertakingan auditofa CommonwealthAgency.

PART2- GENERALDEFINITIONS

ClauseS - Generaldefinitions

S. As thisBill is part ofa packageof legislation, in manyinstancesthereare definitional
links betweenthethreeBills. Forexample,“Agency’ and “FMA Official’ in this Bill assume
thesamemeaningas in theFinancialManagementandAccounlabililyBill 1994.

Clause6 - Effect of maximumpenaltyat foot of a sectionor subsection,etc.

6. Theclauseis self-explanatory.

PARTS-THE AUDITOR-GENERAL

Clause7 - Auditor-General
Clause8 - Appointment,conditionsetc. for Auditor-General

7. Theseclausesestablishthe Office ofAuditor-Generalfor theCommonwealthof
Australiaandspecifythe termsandconditionsetc. forappointmentto that Office.
Subclause7(2)placesan obligationonthe ExecutiveGovernmentto act expeditiouslyin
filling thepositionof office of Auditor-General.
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8. Theappointmentand conditionsfor theOffice of Auditor-Generalare specifiedin
ScheduleI to theBill. Theclausesminorthosein theAuditAct 1901,exceptfor the
following:
• Appointment- the Auditor-Generalis appointedfor a singleperiodof not lessthan

5 yearsbutnotmorethan 7 years.Prior to advisingtheGovernor-General,the Minister
responsiblefor Part 3 mustconsultwith:

-- theFinanceMinister,
-- anomineeof theLeaderoftheOppositionin the li-louse of Representatives,
-- theChairmanof theJointCommitteeof PublicAccounts,and
-- theChairpersonof the Audit Committeeof theParliament(if established).

• Transitionalprovisionswill providefor an incumbentAuditor-Generalas at30 June
1995 to remaininoffice on the samebasisasif the personhadbeenappointedunderthe
termsof this Bill.

• Acting appointments- theactionsof a personclaiming to bein the positionofacting
Auditor-Generalarenot invalid dueto errorsin the appointment.Thismeansthe
powersexercisedby, and indemnitygrantedto, a personwill be valid in such
circumstances.

9. A summaryof the detailsof ScheduleI is referredto laterin thismemorandum.

PART 4- MAIN FUNCTIONSAND POWERSOFTHEAUDITOR-GENERAL

Overview
10. Thispartis intendedto setout in broadtermsthemandateandreporting
responsibilitiesof the Auditor-Generalto conductfinancialstatementandperformanceaudits
of CommonwealthAgencies,authoritiesand companiesand,in this way, to performthe role
of providingan independentaudit function to theParliamenton theoperationsofthe public
sector.

Reportsof the Auditor-General
11. In additiontostatutoryauditreportson financial statements,otherreportsof the
Auditor-Generalmaycontalnanymattersof significancewhich, in theopinionof the
Auditor-General,shouldbebroughtto the attentionoftheParliament. Thesereportsmay
include,butwould notbe limited to detailsof
• mattersrelating to theadministrativeoperationsof the Commonwealthpublicsectorto

which theParliamenthasindicatedit hasaffachedanaudit priority;

• significantbreachesoflegislation;

• accountingandother recordsnotmaintainedinaccordancewith generallyaccepted
accountingpractice;

• public moneyor the moneyof a CommonwealthAuthority orcompanynot accounted
for correctly;

accountingandotherrecordsnotmaintalned,or proceduresand practicesinsufficient to:

-- safeguardandcontrol public propertyor thepropertyof a Commonwealth
authorityor company,
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-- ensureeffectivecontrolsoverthe collectionandallocationof receiptsand
paymentsof money,

-- properuseofCommonwealthresources,
-- ensuresatisfactorymonitoring,measuringand reportingofthe effectivenessof

operationsor programs,
-- ensureacceptedstandardsofaccountabilityare maintained;

mattersrelatingtothe probityandpropriety of the transactionsof theCommonwealthor
of anyactionsof its officials;

recommendationsfor changein anadministrativeprocess,a systemor an operation
within the Commonwealthpublic sectorwhich, in theopinionofthe Auditor-General,
will leadto improvedperformance,bettercontrolof resources,compliancewith the law,
or to greaterefficiencyor economy;

the economy,efficiencyandeffectivenessof the operationsof theadministrationof the
Commonwealthpublic sector.

Division I - Statementaudits

Overview
12. The Bill describestheAuditor-General’sfunctions to includetheaudit of the financial
statementsof CommonwealthAgencies,authoritiesandcompanies.Theobjectivesof a
financialstatementaudit areto inform Parliamentwhether,in the Auditor-General’sopinion,
theannualfinancial statementspresentatrueandfair view ofthebody’soperationsduring the
yearandfinancial position atyearend.

Clause9 - Agencies

13. Thisclauseoutlinesthescopeof theAuditor-General’sstatutorymandatewhich
includesauditingfinancial statementsof CommonwealthAgenciesundertheFinancial
Managementant/AccountabilityBill 1994. TheAuditor-General’sspecific reporting
responsibilitiesin relation to Agenciesaresetout in theFinancialManagementand
AccountabilityBill 1994.

Clause10 - Commonwealthauthoritiesandsubsidiaries

14. Thisclauseoutlinesthescopeof theAuditor-General’sstatutorymandatewhich
includesauditingfinancialstatementsofCommonwealthauthoritiesand subsidiariesunderthe
CommonwealthAuthoritiesandCompaniesBill 1994. TheAuditor-General’sspecific
reportingresponsibilitiesin relationto thesebodiesare setout in theCommonwealth
AuthoritiesandCompaniesBill 1994.

Clause11 - Commonwealthcompaniesandsubsidiaries

15. Thisclauseoutlinesthescopeof theAuditor-General’sstatutorymandatewhich
includesauditingfinancial statementsofCommonwealthcompaniesand subsidiaries.
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Clause12 - Audit feesfor statementaudits

16. Consistentwithgenerallyacceptedcommercialpractice,Commonwealthauthorities
andcompaniesaretobe liableto paytheAuditor-Generalfees for financial statementaudits
performedunderclauses10 and 11. Thefeesareto becalculatedbasedon a scaleof fees
determinedby the Auditor-General.TheAuditor-Generalis to disclose,in theannualreportof
theoffice, detailsof how thescale(or scales)of feesthat appliedduring theyearbeing
reportedon weredetermined.

17. Audit feesareto bepayableto the Auditor-General30 daysafterissueofa payment
claimand feesmaybe claimedandpayableby instalment. Unpaidfeesmayberecoveredina
courtwith the legal capacityto pursuedebtsoftheCommonwealth.

Division 2 - Performanceaudits

Background
18. UndertheAuditAct 1901, theAuditor-Generalhasthepowerto conduct“project
performanceaudit” and “efficiency audits” ofpublic sectorbodies. In practical termsthereis
little distinction betweenthesetypesof auditsandtheexisting provisionsarea sourceof
duplication andunnecessaryconfusionfor auditors,auditeesandtheParliament.

19. Theterm “performanceaudit” is generallyacceptedasthegenericnamefor audits
otherthan auditswhich aredesignedto form anopinionon the financialstatementsof a body
or person. It is atermbecomingwidelyusedin Australiaand internationally.

20. TheAuditor-Generalhasbeenundertakingperformanceauditsfor manyyearsandthe
Bill will simplifr andclari& the Auditor-General’spowersandfunctionsin this area. TheBill
providesfor two type of performanceaudits,onebeingaperformanceaudit on a
Commonwealthagency,authority;or company,theother, anaudit which will examinethe
operationsof morethanone of thesebodies.

Overview
21. A performanceaudit in this Division is definedasa reviewor examinationofany
aspectoftheoperationof a personor body. TheBill adoptstheActsInterpretationAct 1901
definition of “person” which includesbodiescorporateandpolitic. Thetermbody hasbeen
includedto emphasisethe fact theAuditor-General’smandateextendsto collectionsofpeople
comprisinga bodywhich maynotbea legallydefinedentity. In this regardthetermbody
includes,but is not limited to, unincorporatedassociationssuchaspartnershipsandjoint
ventures. 4
22. A performanceaudit may encompassthewholeorpartof theoperationsofa body or
person. Forexample,aperformanceaudit mayreviewor examineamongstotherthings:

• aprogram,activity or sub-programor sub-activitywhich is part o1 or administered by, a
bodyor person,

a physical,geographicor organisationafcomponentor sub-componentof andbody or 4
person,or
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anadministrativefunction of abody orpersonwhetheruniqueto a body or personor
commonacrossa numberof bodiesor persons.

23. A performanceaudit mayalsoconsistof a reviewor examinationof a combinationof
differentpartsof theoperationof a body orperson.

Performanceaudit reports
) 24. TheAuditor-Generalmustcausereportson performanceauditsof a Commonwealth

agency,authority,or companyto be tabledin eachHouseof theParliamentinaccordance
with thestandingordersof eachHouse. A copyof eachperformanceaudit reportmustalso
be suppliedto theMinister or Ministersresponsiblefor theadministrationof theprogram,
activity, componentor functionof thebodyor personwhich hasbeensubjectto audit.

Effective limits of a performanceaudit
25. Thealmofaperformanceauditis to examineandreportto thePariiamenton the
economy,efficiencyandeffectivenessoftheoperationsof theadministrationofthe
Commonwealthand torecommendwaysin which thesemay be improved. The
Auditor-General’s“performanceaudit” functionsdo notextendto examiningor reportingon
the appropriatenessof Governmentpolicy.

26. TheAuditAct /901 exemptedcertainstatutoryofficers frombeingthesubjectof a
performanceaudit. TheseincludeMinistersof Stateof theCommonwealth,judicial and
quasi-judicialofficers and Royal Commissioners.Theprovisionsof thisBill providethat the
Auditor-Generalmay audit andreporton theadministrationof Commonwealthactivitiesand,
onthis basis,the focusof “performanceaudits” is ontheadministrationof Commonwealth
bodies- i.e., a focus on activitiesof agencies,CommonwealthauthoritiesandCommonwealth
companies.As a consequence,the “performanceaudit” provisionsof theAuditor-Gcncral
Bill 1994would notextendto auditingthe performanceof Ministersof State in relationto the
exerciseof their Constitutionaldutiesor to judicial and quasijudicial officersandRoyal
Conm~issionersin relationto the exerciseof their statutorydutiesinsofarasthesedutiesdo
not involve themanagementof anagency,Commonwealthauthorityor Commonwealth
company. Forexample,judicial decisionsofCommonwealthJudges,Commissionersof the
Industrial RelationsCommission,Presidentialmembersof the AdministrativeAppealsTribunal
or an Ombudsmanwould notbe thesubjectof a performanceaudit.

27. However,manystatutoryoffice holdershaveadministrativeresponsibilitiesinaddition
to their statutoryofficer responsibilities. TheBill providesthat theadministrativefunctionsof
statutoryoffice holdersmay besubjectto aperformanceaudit.

Clause13 - Agencies

28. TheAuditor-Generalis empoweredat any time to conducta performanceaudit of an
Agency - that is, a reviewof any aspectofthe operationsof a body which is anAgency under
theFinancialManagementant/AccountabilityBill 1994. This includestheoperationsof the
officesof statutoryoffice holdersdeterminedto beAgenciesundertheFinancialManagement
andAccountabilityBill 1994.
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Clause14 - Commonwealthauthoritiesand subsidiaries
Clause15 - Commonwealthcompaniesand subsidiaries

29. Theintention oftheseclausesareto setout the scopeof Auditor-General’spowerto
undertakeperformanceauditsof Commonwealthauthoritiesandtheir subsidiaries,and
wholly-ownedCommonwealthcompaniesandtheir subsidiaries.

Clause16 - Generalperformanceaudit

30. TheBill providesfor theAuditor-Generalto conductaperformanceaudit which
examinesthe operationsofmorethanoneAgency,personorbody, otherthanabody that is a
GBE.

31. Theseperformanceauditswill generallybeon themesor commonaspectsof
administration. SomeexamplesaretheuseofAustralianGovernmentCredit Cards,asset
management,procurement,protectivesecurity,andfraud control. As suchauditswould
normally be conductedin morethanoneAgency,personorbody, it hasbeennecessaryto
identi& theseauditsseparatelyfrom performanceauditsof individual Agencies,peopleor
bodies.

32. TheAuditor-Generalmustcausereportsrelatingto generalperformanceauditsto be
tabledineachHouseof theParliamentin accordancewith the standingordersof eachHouse.
Becauseof thenatureoftheseauditsit is possibleno singleMinisterwill haveresponsibility
for the subjectmatterof theaudit report. The Bill thereforeprovidesfor a copyofthegeneral
performanceaudit reportto besuppliedto theFinanceMinister. TheAuditor-Generalmay
alsosupply copiesofthe reportto otherMinisterswho theAuditor-Generalconsidersmay
havea specialinterestin the report.

Clause17- Auditee’scommentson proposedreport

33. Thepurposeof this clauseis to ensurethat auditeesandotherpersonsconsideredby
theAuditor-Generalto havea specialinteresthavetheopportunityto reviewall proposed
reportsarisingfrom aperformanceaudit. Recipientsof proposedreportshave28 daysto
respondtotheAuditor-Generalon the proposedreport. Undersubclause33(3),recipients
must notdiscloseinformationin the reportsexceptasauthorisedby theAuditor-General.

Division 3 - Audits. etc. by arrangement

Background
34. TheAuditAct1901 providesfor theAuditor-General,if requestedby theMinister, to
conductefficiencyauditsofa rangeof bodiessuchasbodiesestablishedundera
Commonwealth/Stateagreementand the recipientsof Commonwealthgrants. Theseaudits
requiretheagreementofthebody concerned.TheAuditAct 1901also providesfor the
Auditor-General,at the requestof a Minister, to makeanarrangementwitha body to conduct
anaudit of the financial statementsor an inspectionand auditof the accountsand recordsof
thebody.
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Clause18 - Auditsetc. by arrangement

35. ThisBill providesfor the continuationof theseauditsby arrangementsin a more
simplified andstraightforward manner. Underthis clause,theAuditor-Generalhasthe
authority to:

undertakefinancialstatementaudits,

conductperformanceaudits,and

provideservicesofa kind normally performedby auditorsor accountingfirms by

arrangementwith any personor body.

36. Clause18 allows theAuditor-Generalto enterinto agreementsto provideservices

where,in the Auditor-General’sopinion, it is in the interestsof the Commonwealthto do so.

37. Auditsby arrangementmay include,but arenotbe limited to:

AuditsofCommonwealthCorporationLaw companieswheretheaudit is nototherwise
permittedor requiredundertheAct.

Auditsof internationalorganisationsofwhich theCommonwealthisa member.

Jointauditswith StateAuditors-Generalof Conunonwealth/ Stateactivities

Jointauditswith internationalaudit institutionsofinternationalbodiesof which the
Commonwealthis a member.

Provisionof servicesnormallyperformedby auditorsandaccountingfirms including,
butnot limited to, workers’compensationcertificates,lettersof comfort, investigating
accountantsreportsandassistancein mattersoffinancial administration.

Audits of organisationsor peoplewho aretherecipientsofCommonwealthgrantsor
benefits.

38. Ai-rangemnentsmayincludeprovisionsfor paymentoffees to the Auditor-Generalon
behalfoftheCommonwealthfor the performanceofthesetasks,accessand otherdetalls
which allow theAuditor-Generalto conducttheaudit aswell asthe reportingarrangements.

Division 4 - FunctionsunderotherActs

Clause19 - Acting asauditorundertheCorporationsLaw

39. Thepurposeof this clauseis togive theAuditor-Generalthe legislativeauthorityto
acceptappointmentsasa companyauditorundertheCorporationsLaw ofanyStateor
Territory.

Clause20 - FunctionsunderotherActs

40. Thisclauserecognisesfunctionsand powersmaybe conferredon the Auditor-General
by otherActsof theCommonwealth.It is intendedthat powersandobligations shouldoniy
beconferredon theAuditor-Generalby an Act oftheParliament.
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Division 5 - Miscellaneousfunctionsandpowers

Clause21 - Auditing standards

41. Auditing standardsare statementswhich outlinethe requirementswhich mustbe
compliedwith in theconductof audits. TheBill requiresthe Auditor-Generalto publishin the
Gazetteauditingstandardsspecit~’ingthestandardandquality of auditsexpectedin the
Commonwealthpublic sector.

Clause22 - Extrareportsto Parliament

42. TheAuditor-Generalmay reportto theParliamentat anytimeon anymatterwhich he
or she considerstheParliamentshouldbe informedincludingmattersarisingfrom financial
statementaudits. As Parliament’sauditor,this givestheAuditor-Generaltheauthorityto
reportmattersto theParliamentwhichmay not relateto specific audit activity. Thereports
may be preparedusinginformationalreadygatheredfrom actualaudits. In other
circumstances,the Auditor-Generalmay simply beexpressinganopinionon a matter.

43. Whilepreparingextrareportsis an “Auditor-Generalfunction”, it is a non-auditing
task. It is not the sameascarryingoutanaudit,whereaccessandinformation-gathering
powersarecrucial to supportthat task.Accesspowersof theAuditor-Generalandthepower
to obtalninformationareverywide andcanypenaltiesassociatedwith refusalto comply. It is
notappropriatefor thesepowersto begiven for the purposeoniyof preparinga report

44. Reportswill beaddressedto thePresidingOfficers of eachHouseof Parliamentand
theAuditor-Generalwill supplycopiesto thePrimeMinisterandFinanceMinister. The
Auditor-Generalmay supplycopiesto otherMinistersif heor sheconsiderstheyhavea
specialinterestin thereport.

Clause23 - ExtrareportstoMinisters

45. As auditoroftheCommonwealthpublic sector,theAuditor-Generalplaysan
importantrolein assistingto improvetheoveralleconomy,efficiencyand effectivenessof the
administrationofthe Commonwealth. This clauseassistsinallowing that role tobe more
effectiveby authorisingtheAuditor-Generalto keeptheExecutiveinformedof matterswhich
heor sheconsidersareimportant to theadministrationoftheCommonwealth.

46. Thereis continuingprovisionfor theAuditor-Generalto reportto the responsible
Ministeranymatterwhich comesto the attentionoftheAuditor-Generalduring theconduct
of financialstatementauditsof bodies. Thereportsmay include,butarenot limited to,
commentson thequalityof administrativesystems,any significantsystemweaknessesor
breakdownsandsignificantbreachesoflegislationwhich do notwarrantinclusion in a
financialstatementaudit report.

47. TheAuditor-Generalmay also reportto a Ministerat any time on anymatterwhich, in
his or heropinion, is of significanceandshouldbereportedto theMinister.
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48. Forthe samereasonsasthosegiven forpreparingextrareportsto Parliament,the
Auditor-General’saccessand informationgatheringpowersare not appropriatefor the
preparationof extrareportsforMinisters.

Clause24 - Contractingoutsidersto assistwith audits

49. The Auditor-Generalmay, onbehalfoftheCommonwealth,engageanypersonto
assistin theperformanceof audit functions. “Outsiders”would include,for example,people
who haveskills or expertisenotavailablein theAustralianNationalAudit Office (ANAO) and
suitablyqualified peopleengagedto meetperiodsof peakwork load. The Auditor-General
may engagepeopleto undertakecompleteauditsorelementsof auditson his or herbehalf

Clause25 - Annualreportfor theAustralianNationalAudit Office

50. TheAuditor-Generalis requiredto prepareanAnnual Reporton theoperationsof the
ANAO andsubmitthisreportto theParliament.

51. Consistentwith the responsibilitiesof theChiefExecutivesofAgenciesofthe
Commonwealth,theAuditor-Generalis requiredto preparefinancialstatementsandsubmit
themfor audit. Therequirementfor thepreparationof thestatementsin respectof the
operationsof the ANAO is containedin theFinancialManagementandAccountabililyBill
1994. Theaudit will beperformedby theIndependentAuditor who reportsto the relevant
Minister. TheFinancial Statementswould be included in theANAO’s AnnualReport.

Clause26 - Delegationby Auditor-General

52. TheAuditor-Generalmay delegateanypoweror function held underanyAct to any
personto whom he orsheconsidersnecessaryto performthe functionsof the
Auditor-General. It is anticipatedthe Auditor-Generalwill issueinstructionson the exercise
ofdelegatedpowersor functionswhich mustbe compliedwith by delegates.

53. Suchpowerswould be issuedto ANAO audit staffduring theiremploymentwith the
ANAO andto contactorsonly for the specifiedperiodstheyare performingwork on behalfof
theAuditor-General. In this context,theywould constitute“officials”, asdefinedby the
FinancialManagementandAccann/ability Bill 1994,andclause26 is soexpressed.

PART5-INFORMATION-GAThERING POWERSAND SECRECY

Overview
54. TheAuditor-General’spowersto obtain informationand accessto premisesare
essentialfor theeffectivedischargeof hisor herfunctionsunderthis and otherActs.

Division I - Information-gatheringpowers

Clause27 - Information-gatheringpowersnot limited by other laws

55. TheAuditor-General’sinformation-gatheringpowersarenot to be limited by the
provisionsof anyotherlaw unlessthat law expresslyexcludesthepowerto gatherinformation
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and accessto premisesby the Auditor-General.Thisrequirementis to ensurethat Parliament
is expresslyalertedto anyrestrictionsthat might be soughtin the futurethat would limit the
Auditor-General’scapacityto carryouthis orherstatutoryfunctions. Thatis, it is not
intendedthat Acts which containmerelygeneralorblanketprivacy provisions,restricting
accessto dataor premisesto otherthanspecifiedpersons,shouldapply tothe
Auditor-Generalinundertakinganysuchstatutoryfunction.

Clause28 - Purposefor which information-gatheringpowersmay be used

56. Theinformation-gatheringandaccesspowersgrantedto theAuditor-Generalare
avallablefor all functionsof theAuditor-Generalexcept:
• Audits by arrangement(clause18) - becauseofthe broadscopeof this clauseit is not

intendedcompulsivepowersbeavailablefor auditsundertakenby arrangementbetween
theAuditor-Generaland otherparties, Agreementsbetweenthe Auditor-Generaland
otherpartieswill needto detall thearrangementsfor theAuditor-Generalto conduct
suchaudits.

• Preparationof extrareportstothe Parliament(clause22) or Ministers(clause23) - it is
not intendedtheAuditor-Generalhavecompulsivepowersto gatherinformation to
preparesuchreportsasthis informationwill generallyarisethroughthe courseof
conductingauditswhich would beadditionalto anyaudit reportspreparedby the
Auditor-General.

Clause29 - Powerof Auditor-Generalto obtaininformation

57. TheAuditor-Generalis (to continue)to havethepowerto directa person(in writing)
to:

• provideanyinformation required,

• attendto give evidencebeforetheAuditor-Generalorauthorisedofficial, or

• produceanydocumentsin the custody,orunderthe control, of theperson.

Any suchdirectionsby the Auditor-Generalwould beexpectedto detail reasonabledeadlines
andthe formin which the informationisto be supplied.

58. TheAuditor-Generalis ableto direct the information oranswersto questionsbe given
orally or in writing and,if necessary,beverified underoathor affirmation. Theoath or
affirmationmaybe administeredby the Auditor-Generalor authorisedofficial.

59. Wherepersonsarerequiredto attendto provideinformationoranswersto questions,
theregulationsmay prescribescalesof expensesallowableto thosepersonsto compensatefor
their timeor out-of-pocketexpenses.

Clause30 - Accessto premisesetc.

60. “Premisesoccupiedby theCommonwealth,a Commonwealthauthority ora
Commonwealthcompany” is intendedto coverall locationsinwhich theCommonwealth
ordinarily conductsits affairs, whetheroccupiedby FMA officials, statutoryoffice holders, 4
employees,DirectorsorMinisters.
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61. To remainon premisesandperformAuditor-GeneralfUnctions,authorisedofficials
must,if requested,producewritten authoritywhich statestheyareworking on behalfof; and
mayexercisethepowersof, theAuditor-General.Written authorisationwould include
instrumentssignedby theAuditor-Generalor official identity cardsindicatingthepowers
delegatedto theofficial.

62. Whereanauthorisedofficial enters,or proposesto enter,premises,theoccupiermust
provideall reasonablefacilities to assistin the effectiveexerciseoftheAuditor-General’s
powers. The facilities requiredwill vary dependingon thenatureof the functionbeing
performedbutmay includesecureoffices,furniture, filing cabinetsandaccessto in-house
computerfacilities.

Clause31 - Falsestatements

63. Significantpenaltiesareproposedfor intentionallyproviding falseormisleading
informationto anaudit official. If apersongiving informationto an audit official is awarethe
informationis falseor misleading,thepersonmustidenti& that informationand,where
possible,detalltheextentof theproblem.

Clause32 - Self-incriminationno excuse

64. This clauseprovidesthat a personmustproducea documentto, or answeraquestion
of, theAuditor-Generalor authorisedofficer evenif the documentor answermay incriminate
theperson. However,theanswerto thequestionor thedocumentcannotbeusedasevidence
againstthepersonin criminal proceedingsotherthanproceedingsfor anoffenceof not
providinginformationor givingfalsestatementsto theAuditor-Generalor anauthorised
official (clause29 or 31 of theBill).

Division 2- Confidentialityof information

Clause33 - Confidentialityofinformation

65. In recognitionof theAuditor-General’sbroadinformation gatheringpowers,legislative
limitationshavebeenimposedon personsin relationtothedisclosureof informationobtained
in theperformanceof an Auditor-Generalfunction.

66. Thisclausespecifiesinformationobtainedby a personin the courseof performinga
functionoftheAuditor-General(underthis or anyotherAct) mustnotbedisclosedexceptin
thecourseof performingthat function.

67. TheAuditor-Generalwill havea discretionarypowerto reportmatterswhich,in his or
heropinion, shouldbe disclosedin thepublic interest. Exampleswouldincludereportingto or
throughtheAustralianFederalPoliceinstancesof suspectedfraud andbreachesof the law.

68. Subclause(3) ofclause33 imposesa restrictionon the disclosureofinformationby
personsreceivingproposedreportsin accordancewith clause17.
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Clause34 - Sensitiveinformationnotto be includedin reports

69. In someinstances,information collectedduring thecourseof anaudit may besensitive
andits disclosurewould becontraryto thepublic interest.Theissueof non-disclosureis
intendedto turn onwhetherornot it is concludedthatthepublic disclosureof a particular
¶natterwould becontraryto thepublic interest,ratherthan onthe characteristicsof thematter
concerned.Moreover,the public interesttestis limited to conclusionsbasedon reasonssetout
in subclause(2) of clause34.

70. Wherethe Auditor-Generalconcludesthat disclosureofparticularinformationwould
be contraryto thepublic interest,or theAttorney-Generalhasissueda certificateto the
Auditor-Generalstatingthat disclosurewould be contraryto thepublic interest,the
Auditor-Generalmustnot includethat information in a reportwhich isto betabledineither
HouseoftheParliament.Whereparticularinformationisnotdisclosedin a public report,the
Auditor-Generalmaypreparea restrictedreport that includessuchinformationto be givento
thePrimeMinister, theFinanceMinisterandthe responsibleMinister.

PART 6- THE AUSTRALIAN NATIONAL AUDIT OFFICE

Clause 35 - Establishment
Clause 36 - Function
Clause37 - Staff

71. TheseclausesestablishtheANAO asa statutoryauthorityto assistthe
Auditor-Generalin the performanceof theaudit task. The ANAO is to be abranchof the
AustralianPublic Serviceandthe Auditor-Generalto be its head.The Auditor-Generalhas,
undersection25 ofthePublic ServiceAct 1922, authorityof a Secretaryin relationto the
appointmentor employmentof staffmembersto the ANAO. Note that, to augmentthestafl
theAuditor-General,underclause24, may engagepersonsundercontractto performany
Auditor-Generalfunction.

PART 7- AUDIT OF ThE AUSTRALIAN NATIONAL AUDIT OFFICE

Background
72. Theexistingarrangementsfor theaudit ofthe ANAO arecarriedforward in the Bill.
Transitionalprovisionswill allow for the continuationof thecurrentappointmentof the
IndependentAuditor.

Division I - The Independent Auditor

Clause38 - IndependentAuditor

73. Thereisto bean IndependentAuditor. Subclause38(2)placesan obligationonthe
ExecutiveGovernmentto act expeditiouslyin filling thepositionof office of Independent
Auditor. The role ofthe IndependentAuditor is to providetheParliamentwith an independent 4
audit functionontheoperationsof theANAO.



15

Clause39- Appointment,conditionsetc. for IndependentAuditor.

74. As theParliament’sauditorof theactivitiesof theANAO, theappointmentand
conditionsfor theOffice ofIndependentAuditor reflect, asfar asis appropriate,thoseof the
Auditor-General. Theappointmentandconditionsarespecifiedin Schedule2 to theBill.

75. Theactionsof apersonclaiming to bein thepositionofacting IndependentAuditor
arenot invalid duetoerrorsin theappointment. Thismeansthepowersexercisedand
indemnitygrantedby the Commonwealthwill bevalid in spiteof anerrorin theappointment.

Division 2- Audit of theAustralianNationalAudit Oflice

Clause40-Audit of annualfinancial statements

76. TheAuditor-Generalis requiredto preparefinancialstatementsfor theANAO under
clause50 of theFinancialManagementandAccauntabililyBill 1994andthesemust begiven
to the IndependentAuditor who is requiredto audit the statementin accordancewith clause
58 of theFinancialManagementandAccountabililyBill 1994.

Clause41 - Performanceaudit

77. Theclauseallows the IndependentAuditor at anytimeto conductofperformance
audit oftheANAO. Wherean audit isconducted,theIndependentAuditor is alsorequiredto
providea copyof theproposedreportto theAuditor-Generalfor comment.After completing
the reportontheaudit theIndependentAuditormustcauseacopy ofthe reporttobe tabledin
eachHouseof the Parliamentandgivea copy tothe relevant Minister.

Clause42 - Sensitiveinformation not to be included in public reports

78. Forthesamereasonsoutlined inclause34, sensitiveinformation obtainedduringthe
conductof anaudit by theIndependentAuditormustnotbe included in public reports.
Clause34 appliesto the IndependentAuditor asif heor sheweretheAuditor-General.

Division 3 - Miscellaneous

Clause43 - IndependentAuditor to havesameaccesspowersetc. asAuditor-General

79. For the sanereasonsasoutlinedabovein respectofin Division I ofPart5, the
IndependentAuditor requiresthesameinformationgatheringpowersas theAuditor-General‘ to dischargehis or herfunctionsin relationto auditsof theANAO. Thepowersoutlinedin
Division 1 of Part5 of the Bill areavailableto theIndependentAuditor asthoughhe or she
weretheAuditor-Generalin relationto auditsof theANAO.

Clause44 - Confidentialityof information

80. In recognitionof the IndependentAuditor’s broadinformationgatheringpowers,
legislative limitationsareimposedon theIndependentAuditor in relationto thedisclosureof
information obtainedin the performanceoftheir official functions.
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81. Thisclausespecifiesthat informationobtainedby apersonin thecourseof performing
a functionofthe IndependentAuditor mustnotbedisclosedexcept in thecourseof
performingthat function, or to or throughtheAustralianFederalPolice, if it is in thepublic
interestto do so.

Clause45 - Indemnity

82. TheCommonwealthindemniflesany personforany liability incurredfor an actor
omissionofthe personwhile performinga functionof the IndependentAuditor. The
indemnitydoesnotapply if the liability arisesfor an actoromissioninbadfaith.

PART 8- MISCELLA&EOUS

Clause46 - Guaranteedavailability of parliamentaryappropriations
Clause47 - Auditor-Generalmay approveexpenditure

85, Clause46requiresmoneyappropriatedfor thepurposesofthe ANAO to bemade
availablefor thepurposesof the ANAO. Thegeneralpowerof theFinanceMinister to
withhold, varyor canceldrawingrightsin respectofpermissiveappropriationswould notbe
exerciseableto reduceamountsappropriatedfor thepurposesof theANAO. Theintention,or
theeffect, is not to compeltheANAO to spendor drawdown in full its parliamentary
appropriations,but rather,to compel the FinanceMinister to issuethe full measureof drawing
rightsagalnstwhich spendingby theANAO would beallowed.

86. Clause47 providesa statutorypowerto the Auditor-Generalto approve,in his/her
own right, thespendingof public money on behalfoftheCommonwealthagainstANAO
appropriations.Theeffectof thisclauseis not intendedto enabletheAuditor-Generalto spend
otherthanin accordancewith the termsof theparliamentaryappropriations,but to spend
without the “permission” of aMinister.

Clause48 - Anreementsfor “net appropriations”
Clause49 - Provisionof Informationto theFinanceMinister

87. Theseclausesareintendedto safeguardtheoperationalindependenceof the
Auditor-Generalfromthepossibilityof interferenceby theExecutive.Together,theseclauses
limit theproposedgeneralpowerof theFinanceMinisterundertheFinancialManagement
andAccountabilityBill 1994 in relationtotheir applicationto theoperationsoftheANAO
wherebytheMinistermaydetermine,unilaterally, theextentofspecifiedreceiptsthat may be
madeavailableto augmentan agency’sappropriations;and requireanagencyto furnish
additionalfinancial statementsandoperationalinformation.

Clause50 - Indemnity

83. TheCommonwealthwill indemnil~’anypersonfor anyliability incurredfor anactor
omissionofthe personwhile performinganAuditor-Generalfunctionexceptwherethe
liability arisesfrom anact or omissioninbad faithandwherea personis alreadyor maybe
indemnifiedunderan insurancecontractor otherindemnity. Thepurposeof this latter
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exemptionis to limit theCommonwealth’sresponsibilityfor indemnityto thosepeoplewho are
nototherwiseentitled to indemnitythrough,for example,professionalindemnityinsurance.

Clause51 - Modificationsof Act for intelligenceor securityagency,etc.

84. Thisclauseprovidesfor regulationstobe madewhich varythe applicationofthe Bill
in relation to securityorganisationsoftheCommonwealththat are “intelligenceor security”
agenciesasaredefinedby section85ZL ofthe CrimesAct 1914, or companiesthat are
operatedfor thepurposesof thoseagencies.

Clause52 - Regulations

88. Regulationsmay bemadeby theGovernor-Generalwhich prescribemattersrequireor
permittedby theBill orwhich arenecessaryor convenientforgiving effectto the Bill. The
regulationsmustbe consistentwith theprovisionsoftheBill.
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SCIIEDULE I
APPOINTMENT, CONDiTIONS OF APPOINTMENT ETC. FOR

AUDITOR-GENERAL

Clause I - Appointment The Auditor-General is a full time statutory officer appointed by
of Auditor-General theGovernor-General on the adviceof the relevant Minister for

a singleperiodof not lessthan5 yearsbutnotmorethan
7 years. Prior to advising the Governor-General, the relevant
Ministermustconsultwith:

• the FinanceMinister;

• a nomineeoftheLeaderofthe Oppositionin theHouseof

Representatives;

• theChairmanofthe JointCommitteeofPublicAccounts;

• theChairpersonof theAudit Committeeof theParliament
(if established).

A personcannothold theOffice of Auditor-Generalif theyhave
__________________ previouslyheld the Office underthis Bill or theAuditAct1901.

Clause2 - Agelimit A personcannothold theOffice of Auditor-Generalafterthey
etc. haveattainedtheageof 65 years.Sub-clause(2) specifiesthat,

for superannuationpurposes,theminimumretiring agefor an
Auditor-Generalis to be 55 yearsorsuchyoungerageasmaybe
specifiedin the instrumentofappointment.Thespecificationof a
minimumretiring ageenablesan Auditor-Generalto access
voluntaryretirementbenefitsthat arepayableundereitherthe
SuperannuationAct 1976or theSuperannuationAct 1990 to a

_____________________ personretiring on or after reachingthe minimumretiring age.

Clause3 - Remunerationof the Auditor-Generalis to be determinedby the
Remunerationof RemunerationTribunal (subjectto theRemunerationAct 1973)
Auditor-General or, if no determinationis madeby theTribunal, prescribedby

Regulationsunderthe Bill. TheConsolidatedRevenueFundis
appropriatedin this Bill to paythe remunerationand allowances
ofthe Auditor-General.

Ailowancesfor the Office oftheAuditor-Generalmaybe
prescribedby regulation.

Clause4 - Recreation The Auditor-General will have recreation leaveentitlements as
Ileave determined by theRemunerationTribunal. If formerly a public

servant,theAuditor-General’srightsin respectof leaveare
preservedon appointmentby virtue of section8Th of thePublic
ServiceAct /922.

Other leavemay be grantedto theAuditor-Generalon termsand
conditions(including thoserelating to remuneration)as 4
determinedby the relevantMinister.
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SCIIEDULE i
APPOINTMENT, CONDITIONS OFAPPOINTMENT ETC. FOR

AUDITOR-GENERAL

~lauseS - Resignation TheAuditor-Generalmay resignat anytimeby givingthe
Governor-Generalnoticein writing.

~lause6 - Removal
~omOffice etc.

TheAuditor-Generalcannotbe removedfromOffice unlessthe
Governor-Generalis requestedby both Housesof Parliamentin
thesamesessionto do so; orunlesstheAuditor-General
becomesbankruptetc. Sub-clauses(4)and (5) ensuresthat the
Auditor-Generalwho is removedor retired from office and
meetstheconditionsfor superannuationinvalidity benefitsunder
theSuperannuationAct1976 or theSuperannuationAct 1990
will beentitledto thosebenefits.

:Iause7 - Acting
appointment

May bemadeby the relevantMinisterwhile thereis a vacancyin
theOffice ofAuditor-Generalor during anyperiodwhenthe
Auditor-Generalis absentfrom duty.

Theremunerationand allowancesfor actingappointeesare tobe
the sameasfor the positionof Auditor-Generaland theBill
providesa standingappropriationfrom theConsolidated
RevenueFundfor paymentof thesemoneys.

Theactionsof a personpurportingto be in thepositionof acting
Auditor-Generalare notinvalid dueto errorsin the
appointment.Thismeansthepowersexercisedandindemnity
grantedby the Commonwealthwill be valid in spiteof anerror
in theappointment.
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SCHEDULE2
APPOINTMENT,CONDITIONS OFAPPOINTMENT ETC.FOR

INDEPENDENTAUDITOR

ClauseI -

Appointmentof
IndependentAuditor

Appointedby the Governor-Generalon recommendationfrom the
relevant Minister following consultationwith theChairmanof the
JointCommitteeof PublicAccounts. The IndependentAuditor
holdsOffice on a part-timebasis.

A personcannotbe appointedunlesstheyhavethequalifications
andexperiencedeterminedby therelevantMinister in consultation
with theChairmanof theJointCommitteeof PublicAccountsand
theChairpersonof theAudit CommitteeoftheParliament(if
established).

Clause2 -

Remunerationof
IndependentAuditor

TheIndependentAuditor’s feesand allowancesareto be
determinedby the relevantMinister. TheRemunerationTribunal
Act /973doesnotapply to theOffice of IndependentAuditor.

Clause3 - Resignation TheIndependentAuditor may resignby giving the
Govemor-Generalnotice inwriting.

Clause4 - Removal
fromOffice etc.

The conditionsfor removalof the IndependentAuditor mirror
thosefor the removalof theAuditor-General.Sub-clauses(4) and
(5) ensuresthattheIndependentAuditor, if a contributorto
Commonwealthsuperannuationandif removedor retired from
office for reasonsofphysicalormentalincapacityand meetsthe
conditionsfor superannuationinvalidity benefitsunderthe
SuperannuattonAct1976or theSuperannuationAct 1990will be
entitled to thosebenefits.

Clause5 - Acting
appointment

Therelevant Ministermay appointa personto actasIndependent
Auditor if thereis avacancyin theOffice or during anyperiod
whentheappointedIndependentauditoris unableto performthe
dutiesof Office.

Theactionsofa personpurportingto be in the positionofacting
IndependentAuditor arenot invalid dueto errorsin the
appointment.Thismeansthepowersexercisedand indemnity
grantedby theCommonwealthwill bevalid in spiteofan error in
theappointment.
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