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ADMTNTSTRATTVE DECISIONS (EFFECTOF INTERNATIONAL
INSTRUMENTS)BILL 1995

GENERAL OUTLINE

On7 April 1995 the High Court broughtdown its decisionin Ministerof Statefor
ImmigrationandEthnicAffairs vAh Hin Teoh (the Teohcase).

In theTeoh casetheHigh Courtheldthattheratification of atreaty by Australia‘ createsalegitimateexpectationthattheExecutiveGovernmentandits agencieswill
act in accordancewith the treatyprovisions,evenif theyhavenot beenlegislatedinto
Australianlaw. If it is proposedto makeadecisioninconsistentwith thatlegitimate
expectation,it was heldthatproceduralfairnessrequiresthatthepersonaffectedbe
given noticeandan adequateopportunityto reply. The Courtheldthatthelegitimate
expectationwill not ariseif thereis eithera statutoryor executiveactamountingto a
contraryindication.

A Joint Statementwasissuedby the Attorney-Generalandthe Minister for Foreign
Affairs on behalfof theGovernmenton 10 May 1995. The Joint Statementwasa
deliberateactionby theExecutiveto oustanylegitimateexpectationbasedon the
ratificationof atreaty thatmight otherwiseexist. It representedthecontraryintention
of theGovernmentin the sensereferredto in the Teohcase.The JointStatement
foreshadowedthis Bill to reinforceits effect.

Prior to the Teohdecision,thetermsof treatieshadnot beenconsideredto create
rightsor obligationsin Australianlaw in theabsenceof legislation. TheHigh Court
confirmedthis principlein Teoh. However,the Court distinguishedbetweena
substantiverule of lawandalegitimateexpectationthatadecisionmakerwill comply
with the termsof a treaty. A legitimateexpectationamountsonly to aproceduralright
to havethetreaty considered,as opposedto alegalright to enforcethetermsof the
treaty. Despitethisdistinction, the Teohdecisionis likely to give to ratified but
unimplementedtreatiesa forcein domesticlaw which waspreviouslyassumedto be
dependentupon parliamentaryaction. The Bill will restorethe situationwhich existed
beforeTeoh,in whichif therewereto be changesto proceduralor substantiverights in
Australianlawresultingfrom adherenceto a treaty,theywouldbe madeby
parliamentaryandnot executiveaction.

Treatiespreviouslyhavebeenconsideredby courtsin statutoryinterpretation,
developmentof thecommonlaw andas arelevantbut not obligatoryconsiderationin
administrativedecision-making.Theuseof treatiesin thisway doesnot giverise to
enforceablerights,evenof aproceduralkind. The Bill will not affect theuseof
treatiesin this way. -

I Thepurposeof theBill is to eliminateanyexpectationwhich mightexist that
administrativedecisions,whetherat theCommonwealth,Stateor Territorylevel, will
bemadein conformitywith provisionsof ratified but unimplementedtreaties,or, that
if a decisionis to be madecontraryto suchprovisions,an opportunitywill be givenfor
theaffectedpersonto makesubmissionson the issue.



The Bill will applyto administrativedecisions,madeon or after 10 May 1995,
includingsuchdecisionsreviewing,or determiningan appealin respectof, decisions
madebeforethatday. This reinforcesthe effect of the JointStatement,in thatfrom 10
May 1995,no legitimateexpectationswill havearisenon thebasisof an international
instrument.

The Bill alsoincludesclauseswhich put it beyonddoubtthatParliamentin legislating I
to oustlegitimateexpectationsbasedon theratificationof treatieswhicharenot
incorporatedinto Australianlaw, is not affecting otheraspectsof the way in which
suchtreatiesmayhavesomerelevancein Australianlaw.

The Bill doesnot affect theoperationof treaty provisionswhich havebeen
incorporatedinto Australianlaw.

TheBill doesnot affect theoperationof anenactmentin so far as it providesfor
remediesagainst,or anyproceduresfor redressof grievancesin respectof breachesof
internationalinstrumentsbindingon Australia,or to which Australiais aparty. In
particular,theBill doesnotaffect the operationof proceduresavailablepursuantto the
HumanRightsandEqual OpportunityCommissionAct1986.

TheBill doesnot affect the operationof an enactmentin so far as it providesthat
compliancewith an internationalinstrumentis arelevantconsiderationin makingan
administrativedecision.

TheBill doesnot makecompliancewith an internationalinstrumentan inelevant
considerationin making an administrativedecision.

FINANCIAL IMPACT

It is not anticipatedthatanyof theprovisionsof the Bill will haveafinancialimpact
on theCommonwealth.The Bill will foreclosethe possibilityof expensivelitigation
challengingCommonwealth(andpossibleStateandTerritory) decisions.
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NOTESON CLAUSES

PART 1- PRELIMINARY

Preamble

ThePreamblesetsout theconsiderationstakeninto accountby the Parliamentof
Australiain enactingthe AdministrativeDecisions(Effectofinternational
Instruments)Bill 1995.

It recitesthatAustraliais fully committedto observingits obligationsunder‘ internationalinstruments,but it is for the Parliamentto decidehowthis shouldbe done
whenachangeto Australianlaw is involved. Thecourtshaveconsistentlyheldthat
internationalinstrumentsdo not form apartof Australianlaw unlessAustralian
legislationso provides.

It recitesthattheParliamentconsidersthat considerableuncertaintyis introducedinto
theadministrativedecisionmaking processby allowing decisionsto bechallengedon
thegroundof legitimateexpectationsbasedon internationalinstrumentsthatdo not
form partof Australianlaw. The Bill is necessaryin orderto ensurethenecessary
certaintyin administrativedecisionmaking in Australia.

ThePreamblerecitesthefacton 10 May 1995,the Minister for ForeignAffairs and
the Attorney-Generalissuedajoint statementamountingto acontraryindicationof
anylegitimateexpectationswhich mightotherwiseariseon the basisof Australia’s
ratification of internationalinstruments.The joint statementwasmadein responseto
the High Court’sdecisionin Ministerfor Immigration andEthnicAffairs vAhHin
Teoh. Thejoint statementsetout the CommonwealthGovernment’sintention to
introducethis Bill.

Clause1 — ShortTitle

This is a formalclause.

Clause2— Commencement

Thisclauseprovidesthatthe Act is takento havecommencedon 10 May 1995.

Clause3— Application

This ClauseprovidesthattheAct will haveapplicationin all theexternalterritoriesof

Australia.

Clause4— Definitions

The term ‘administrativedecision’ is definedto meana decisionby or on behalfof the
Commonwealth,aStateor a Territory, or by or on behalfof an authorityof, or office
holder of, the Commonwealth,aStateor a Territory, thatis adecisionof an
administrativecharacter(whetheror not the decisionis madeunderanenactment).
An ‘administrativedecision’ is adecisionmadeon or after 10 May 1995. It includes
decisionswhicharereviewsof or appealsfrom decisionsmadebeforelOMay 1995.
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This definitiondoesnot includedecisionsof courtsexercisingjudicial review,as
decisionsmadein thiscapacityarenot administrativedecisions.

The Bill includesStateandTerritorydecisions,giventhatit is possiblethattheactby
theCommonwealthExecutiveby whichAustraliabecomespartyto or boundby an
internationalinstrumentcould beheldto give rise to the samelegitimateexpectation
in relationto StateandTerritorydecisionmaking as thatwhichwas found to existin
theTeohcase.

The term ‘enactment’ is definedto meanan Act passedby the Commonwealthor a
StateParliamentor Territory LegislativeAssembly,or an instrumentof alegislative
charactermadeundersuchan Act.

The term ‘internationalinstrument’is definedto meananytreaty,convention, I
protocol,agreementor otherinstrumentthat is bindingin internationallaw,or anypart
thereof.

Clause5— Internationalinstrumentsdo not give riseto legitimateexpectations

Thisclausepreventstheprovisionsof internationalinstrumentsby whichAustraliais
bound,or to which Australiais aparty, from giving rise to alegitimateexpectation
thatadministrativedecisionswill be madein conformitywith them,or, if such
decisionsare to bemadeotherwise,thatnoticeandanadequateopportunityto present
acaseagainstthetaking of suchacoursewill be given.

Clause6— Enactmentsmayincorporateor apply internationalinstruments

Clause6 is enactedto avoiddoubt abouttheoperationof clause5.

Subclause6(1) providesthatclause5 doesnot affect theoperationof anyenactmentin
sofar as it incorporatesor otherwiseappliesan internationalinstrumentasAustralian
law.

Subclause6(2) providesthatthereproductionof, or referenceto aninternational
instrumentin anenactmentdoesnot, of itself, amountto theincorporationof such
instrumentinto Australianlaw.

The schedulingof certainhumanrights instrumentsto the HumanRightsandEqual
OpportunityCommissionAct1986,or the schedulingof internationalinstrumentsto
anyotherAct doesnot havetheeffect of incorporatingthoseinstrumentsinto
Australianlaw (confirmedby subclause6(2)), nor would it of itself give rise to
legitimateexpectations.

Clause7— Enactmentsmayprovideremediesrelatingto international

instruments

Clause7 is enactedto avoid doubtaboutthe operationof clause5. I
Clause7 providesthatclause5 doesnot affect the operationof anenactmentsofar as
it providesproceduresfor or remediesagainstbreachesof internationalinstruments
binding on Australiaor to which Australiais aparty. In particular,clause5 will not
affectthe operationof proceduresavailableunderthe HumanRightsandEqual
OpportunityCommissionAct1986.
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Clause8 — Relevanceof internationalinstrumentsin decisionmaking

Clause8 is enactedto avoiddoubtaboutthe operationof clause5.

Subclause8(1) providesthatclause5 doesnot affect theoperationof anenactmentso‘ far as it providesthattherequirementsof an internationalinstrumentarearelevant
considerationin making an administrativedecision. Thus,whereenactments
specificallyrequireadecisionmakerto haveregardto or to actin accordancewith
internationalobligations,thoseprovisionsarenot affected.

Subclause8(2) providesthatclause5 doesnot havetheeffectof making the
requirementsof aninternationalinstrumentanirrelevantconsiderationin making an
administrativedecision.
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