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AUSTRALIAN FEDERAL POLICEAMENDMENT BILL 1995

OUTLINE

This Bill amendstheAustralianFederalPoliceAct 1979 (theAFP Act).

The moresignificantof the proposedamendmentsdealwith thepowergivento the
Commissionerat paragraph26E(2)(b)to end theappointmentof a memberor staff
memberbeforetheday on which the appointmentis dueto end. This poweris a key
elementof the Government’smajorreformof theAFP introducedby theAustralian
FederalPoliceLegislationAmendmentAct (No.2)1989which, amongstother
innovations,abolishedtenureandreplacedit with fixed term appointmentsand
providedtheCommissionerwith ChiefExecutivepowersin relation to the
compositionof the AustralianFederalPolice andthe termsandconditionsof
members.

Theamendmentswill omit subsection26E(3)which limits thecircumstancesrelated
to disciplinaryoffencesandcriminal proceedingsin which the Commissionermay
makea determinationunderparagraph26E(2)(b). TheCommissionerwill havea
generalandunrestrictedpowerto end theappointmentof individual membersor staff
members.This will allow the Commissionerto actquickly andeffectivelyagainst
corruptionandotherformsof seriousmisconduct.

Theamendmentswill alsoclarify thata personwho is retired underparagraph
26E(2)(b)maychallengetheterminationusingtheremediesprovidedto employeesby
Division 3 of PartVIA of the IndustrialRelationsAct 1988(“the unlawful termination
provisions”). Regulation3OBB of the IndustrialRelationsRegulations,which
excludesthe AustralianFederalPolice fromthe operationof thoseremediesuntil
1 January1996,will berepealedfollowing thecommencementof thisBill. Therewill
be oneexceptionto theapplicationof theseremedies.Theywill notbe availableif a
personis retiredunderparagraph26E(2)(b)becauseof his or herbehaviourand the
Commissionermakesa declarationthat theappointmentwasendedfor serious
misconductwhich is likely to haveadamagingeffect on theprofessionalself-respect
or moraleof membersor staffmembersor on the public reputationof theAustralian
FederalPolice.

Therearetwo minoramendmentsto theAFP Act provisiondealingwith disciplinary
obligationsduring specialleavefor servicewith anindustrialassociationwhichwill
extendthis provisionto staffmembers.Therearealso minoramendmentsin relation
to thepowerof theGovernor-Generalto authorisetheDeputyCommissionersof the
AustralianFederalPolice,aswell astheCommissioner,to makeappointmentsor
promotionsby commission.

FINANCIAL IMPACT STATEMENT

Thecostof the amendmentsis expectedto be insignificant.



NOTES ON CLAUSES

Clause1: ShortTitle

Clause1 is a formalprovisionspecifyingtheshort titleof theBill

Clause2: Commencement

TheBill is to commenceon RoyalAssent.

Clause3: Amendments

TheAustralianFederalPoliceAct 1979 (the AFPAct) is amendedas setout in the

Scheduleto theBill.

Schedule- Amendmentsof Acts

Item 1

Thisitempreventsa personactingas Commissioner,exceptwherethatpersonis a
DeputyCommissionerexercisinganauthoritygiven to him or heras a Deputy
Commissioner,or apersonactingas a DeputyCommissionerfrom exercisingapower
to appointor promotea personto a commissionedrankundersubsection25(1A).

Item 2

Thisitempreventsa personwho is exercisingthepowersof a Commissioneror a
DeputyCommissionerundersubsection19(1)from exercisingthe powerto appointor
promotea personto a commissionedrankundersubsection25(1A). A Deputy
Commissionerwho is exercisingthe powersof the Commissionerundersubsection
19(1)would retainany authoritygrantedto him or herundersubsection25(IA) as a
DeputyCommissioner.

Item 3

Item 3 amendssubsection25(1) of the AFP Act by omitting thewordsallowing the
Governor-Generalto authorisetheCommissionerto appointor promotecommissioned
officers.

Item 4

This iteminsertssubsection25 (1A). The effectis to permit the Commissioneror a
DeputyCommissionerto appointor promotea personto a commissionedrank if
authorisedto do so by the Governor-Generalin writing. PreviouslytheGovernor-
Generalcould authoriseonly theCommissionerto appointor promotecommissioned
officers. Paragraph25 (1A)(b) allowsthe Governor-Generalto limit the
Commissioner’sor a DeputyCommissioner’spowerto makeappointmentsor
promotionsto positionswithin a specifiedrank.

Item 5

Thisitemreflectsa concernthatsubsection26E(3)of the AFP Act imposes
unnecessarylimits on the Commissioner’sauthorityoverindividualappointments
therebyaffectingtheCommissioner’sability to fulfil hisor her statutory



responsibilitiesfor the AFP’soperationalefficiencyandinternaladministration.
Subsection26E(3)preventstheCommissionerfrom making a determinationunder
paragraph26E(2)(b)endinganappointmentmerelybecauseof anactor omissionfor
whicha disciplinarychargehasor couldbelaid againstthe personor becausethe
personhasbeenconvictedor foundguilty by a court of a criminal offencewithin the
meaningof theAustralianFederalPolice (Discipline)Regulations.

ConsequentlytheCommissioneris notableunderparagraph26E(2)(b)to terminate
theappointmentof a personwho hasbeenconvictedby a courtof corruptionor other
reprehensiblebehaviourmerelybecauseof thatconviction. To dismissthatperson,it
is necessaryfor the Commissionerto initiate separatedisciplinaryproceedings.
Similarly the Commissionermay notendthe appointmentof a personwho hasbeen
chargedwith seriouscriminal ordisciplinary offencesevenwheretheCommissioner
believeson reasonablegroundsthat thepersonis notsuitableto continueasa member
or staffmemberof the AFP.

Item 5 omits subsection26E(3). Thiswill allow the Commissionerto makea
determinationunderparagraph26E(2)(b)endingthe appointmentof a personon a day
earlierthantheday on which theterm of the appointmentendsirrespectiveof whether
thedeterminationis madebecauseof conductthathasbeenor could be thesubjectof
a criminal or disciplinarycharge. Sucha determinationis separatefrom decisionsof
theCommissionernotto re-appointa personat theendof a term of appointment.

A personwhoseappointmentis endedunderparagraph26E(2)(b)will be ableto
challengethatdeterminationundertheunlawful terminationprovisionsof the
IndustrialRelationsAct 1988,aswell asby judicial review undertheAdministrative
Decisions(JudicialReview)Act 1977and the commonlaw functionof the Federal
Court.

Item 6

Item 4 addsa newsection26Fto the AFP Act. The intentionis to allow the
Commissionerto exercisea broadpowerto terminatean appointmentin casesof
corruption,a seriousabuseof poweror a seriousderelictionof duty wherecontinued
retentionof theindividual would be harmfulto theintegrity, reputationandstatusof
theAFP.

Thenew section26Fprovidesfor the Commissionerto makea declarationin writing
that theCommissionerbelieves,on reasonablegrounds,that theconductor behaviour
of a personwho hasbeenretiredunderparagraph26E(2)(b)amountsto serious
misconductwhich is having,or is likely to have,a damagingeffecton eitherthe
professionalselfrespector moraleof someor all of the membersor staffmembersof
theAFP or on thereputationof theAFP with membersof thepublic, or any sectionof
thepublic,or with an Australianor overseasgovernment.Thisprovisionallows the
Commissionerto act beforeor after the seriousmisconductbecomesgenerallyknown.
Subsection26E(2)providesthat thedeclarationmustbemadeas soonaspossible,but
notlater than24 hours,after the Commissionermakesthedeterminationunder
paragraph26E(2)(b)which terminatesthe person’sappointment.

Theeffectof this itemis thatwherethe Commissionermakesa declarationof this kind
in relation to a personwho is retired underparagraph26E(2)(b), theperson,in respect
of that retirement,is excludedfrom theoperationof theSubdivisions13, C, D andE of
Division 3 of PartVIA of the IndustrialRelationsAct 1988 whichdealwith the
minimumrights of employeeson terminationof employment. The intentionis that,
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becauseof thespecialpowersanddutiesentrustedon membersof the AFP,a person
who is thesubjectof a declarationundersubsection26F(1) will not be ableto usethe
remediesprovidedfor in the specifiedprovisionsof the IndustrialRelationsAct 1988
in ordertochallengethelawfulnessof that termination. The lawfulnessof the
decisionto terminatetheappointment,and thedecisionto makethe declaration,will
remainsubjecttojudicial review.

Items7 and8

Item 7 omits “member”wheneveroccurringin subsection34(5)of the APPAct and
substitutes“person”. Item 8 amendssubsection34(5)of theAPP Act to includean
associationcomposedof membersand/orstaffmembers.Theeffect is to apply
subsection34(5) to staffmembersas well asmembers.

Theseamendmentsarenecessaryasa resultof thecommencementof the Complaints
(AustralianFederalPolice)AmendmentAct 1994on 13 January1995. ThatAct
extendstheapplicationof the PrincipalAct to staffmembers.

Subsection34(5)providesfor the liability or obligationin respectof disciplineof a
personwhois grantedleaveof absenceundersubsection34(1)to enablethatpersonto
engagein servicewith anassociationof membersthat is anorganisationwithin the
meaningof theIndustrialRelationsAct 1988. Thepersonwill notbe subjectto any
disciplinaryliability or obligationin respectof an action that is reasonablyrequiredfor
theproperperformanceof thefunctionsof an officer of thatassociation,otherthan
sucha liability or obligationarising undertheComplaints(AustralianFederalPolice)
Act 1981 or in respectof an actionby thepersonthat is thesubjectof a complaint
underthatAct.
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