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ANTARCTIC (ENVIRONMENT PROTECTION)
LEGISLATION AMENDMENT BILL 1992

OUTLINE

This Bill will amendthe Antarctic Treaty (EnvironmentProtection) Act 1980 to give
the forceof law in Australia to obligationsarising from the Protocolon
EnvironmentalProtectionto the Antarctic Treaty (the Madrid Protocol). Australia
adoptedthe Madrid Protocolon 4 October1991. The Protocolprovidesfor
comprehensiveprotectionof the Antarcticenvironmentand includesa prohibition
on mining. The opportunityis also being takento makea numberof other minor
amendments.

Theprincipal featuresare:

to makeamendmentsnecessaryfor Australia’s ratificationof the Madrid

Protocol, including provision for:

- environmentalimpactassessmentin the Antarctic;
- anewsystemof protectedareasin theAntarctic;
- greaterprotectionfor Antarctic faunaandflora and their habitat;
- the making of regulationsproviding for environmentalimpact

assessmentprocedures,andfor wastemanagementandwaste
disposal;

to incorporatethe provisionsof the Antarctic Mining Prohibition Act
1991 (with someamendmentswhich are consistentwith the Madrid
Protocol) into the Antarctic Treaty (EnvironmentProtection) Act 1980.
Thisamendmentwill commenceoncethe Protocolentersinto force,
when the Antarctic Mining Prohibition Act will be repealed.

FINANCIAL IMPACT STATEMENT

It is notexpectedthat thesemeasureswill haveany effect on revenue.
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NOTESON CLAUSES

PART 1- PRELIMINARY

CauseI - Shorttitle

This clauseprovidesfor theAct to be cited as the Antarctic (EnvironmentProtection)
Legislation AmendmentAct 1992.

Cause2 - Commencement
By subclause2(1). Parts I (Preliminary) and3 (Amendmentsto the Antarctic Marine
Living ResourcesConservationAct 1987) will commenceon the dateof Royal Assent
to theAct. But for this clause,the provisionswould, by reasonof subsectionS(1A) of
the Acts Interpretation Act 1907,comeinto operationon the twenty-eighthday after
the dateof Assent.

Subclause2(2)providesthat subsections12(2) and17(2) will commenceon 1 April
1994. Theseprovisionsrelateto the keepingof dogsin the Antarctic,which are
prohibitedby the Madrid Protocol(whichis definedin subclause6(1))after thatdate.

Subclause2(3) providesfor thefollowing provisionsto commencefrom adayto be
fixed by Proclamation,which maybeon or afterthe dateon which the Protocol
entersinto force:

- subsection6(2) definesa numberof expressionsusedin provisionsto
commencefrom thatdate;

- section9 andsubsections13(3)and (4) will incorporatetheProtocol’s
provisionsrelatingto speciallyprotectedspecies;

- paragraph12(3)(b) will providethat in decidingwhetherto issue
permits,the Minister shallhaveregardto the Protocolwhich will
replacethe AgreedMeasuresfor the Conservationof Antarctic Fauna
andFlora whicharecurrentlyin force;

- subsection17(3) andsection27 also relateto thereplacementof the
AgreedMeasureswith the Protocol;

- section18 andPart 4, relateto incorporationof theAntarctic Mining
Prohibition Act 1991 (with someminor amendments)into the Antarctic
Treaty (EnvironmentProtection) Act 1980.

For easeof referencethroughoutthesenotes,this subclausewill be referredto in
terms of ‘when theProtocolentersinto force’ to indicatethe applicationof this
subclause.

Subclause2(4)providesthat if theprovisionsin subclause2(3) havenot commenced
within 6 monthsof thedatethat the Protocolentersinto force theywill commence
the dayafter the 6 monthsexpires.
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Subclause2(5) providesfor a numberof provisionsto commenceon adayto be fixed
by Proclamation,whichmay be on or after the day on which Annex V to the Protocol
(which relatesto protectedareas)becomeseffective. AnnexV wasconcludedby the
Antarctic Treaty ConsultativePartiesat their sixteenthmeeting,and its entry into
force dependson both theentry into forceof the Protocolitself and the
recommendationby which the Partiesagreedto adoptthe Annex. This datemaybe
different from the dateon which the Protocolentersinto force. All of the provisions
listed havethe effect of incorporatinginto the Antarctic Treaty (Environment
Protection)Act thenewsystemof Antarctic protectedareasto beestablishedby
Annex V.

For easeof referencethroughoutthesenotes,this subclausewill be referredto in
termsof ‘when Annex V becomeseffective’ to indicatethe applicationof this
subclause.

Subclause2(6) makessimilar provisionto that of subclause2(4), that is, the
provisionslisted in subclause2(5) will commence,at thelatest,on theday after the
expiry of 6 monthsfrom when Annex V becomeseffective.

Subclause2(7) providesfor the remainingprovisionsnotmentionedaboveto
commenceat the endof the periodof 6 months from whentheAct receivesRoyal
Assent. This will allow for themaking of necessaryregulations,in particular
regulationsrelatingto proceduresfor environmentalimpactassessments,andwaste
managementanddisposal.

Further explanationsof commencementdatesare included in the explanationof the
individual clausesbelow.

PART2- AMENDMENTS OFTHEANTARCTIC TREATY (ENVIRONMENT
PROTECTION)ACT 1980

Cause3 - PrincipalAct

Referencesto the Principal Act in this Part are referencesto theAntarctic Treaty
(Environment Protection) Act 1980.

Cause4 - Preamble

This clausewill insert new paragraphsin the Preambleof thePrincipal Act to reflect
that the legislationgives effect to the Protocolon EnvironmentalProtectionto the
Antarctic Treaty (the Madrid Protocol).

Clause5 - Insertionof newheading

This is a drafting amendmentto allow easeof referenceby insertinga numberof

Partsinto the PrincipalAct. By this clause“Part 1- Preliminary” is inserted.

Cause6 - Interpretation

This clausewill amenda numberof definitions in section3 of thePrincipal Act. A
numberof new definitionsarealso inserted,and the definitions relating to mining
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prohibition asprovided for in the Antarctic Mining Prohibition Act 1991 (with some
minor amendmentsto reflect the Madrid Protocol) areincorporated.

Subclause6(1) commencesasprovidedby subclause2(7), that is, 6 monthsafterRoyal
Assent,

Paragraph6(1)(a)will insert a referenceto native invertebratesin the definitionof an
animal.

Paragraph6(1)(b) will insert a referenceto ‘Part 2 which is beinginsertedfor drafting
reasons.

Paragraph6(1)(c) will amendthedefinition of the ‘1SealsConvention”to reflect
amendmentsto that Convention. The amendmentswill be includedin new
Schedule2.

It is proposedby paragraph6(1)(d) to omit thedefinitionsof ‘native bird” and
‘nativemammal’ andsubstitutenew definitions which reflect the extended
definitions asprovidedfor in AnnexII to theProtocol,andinclude deadspecimens,
as follows:

‘native bird’ meansany memberof theClassAyes,at anystageof its life cycle
(including eggs),that is indigenousto the Antarcticor comesthereseasonally
throughnaturalmigrations,or any deadspecimenof that Class. This will ensure
that permitsarerequired to takedeadspecimens,which arepartof the ecosystemof
the Antarctic.

‘native mammal’ meansany memberof the ClassMamma/ia,at any stageof
its life cycle, that is indigenousto the Antarcticor comesto the Antarctic seasonally
throughnaturalmigrations,or any deadspecimenof thatClass,butexcludeswhales
andsealswhich are protectedunderseparateinternationalinstrumentsand
Australian legislation.

New paragraph6(1)(e)will insert the following definitions:

‘basic environmentalprinciples’ meanstheprinciples setout in Article3 of
the Protocol,which providesthatprotectionof the Antarctic environment,its
dependentandassociatedecosystemsandthe intrinsicvalueof the Antarctic,
including its wildernessandaestheticvalueandvaluefor scientificresearch,shallbe
fundamentalconsiderationsin the planningandconductof all activities in the
Antarctic Treatyarea.

‘CAMLR Convention’ meansthe Conventionon the Conservationof
Antarctic Marine Living Resources,which is implementedinto Australianlaw by
theAntarctic Marine Living ResourcesConservationAct 1981; a copy of the text of
theConventionis set out in theScheduleto that Act.

‘CEMP site’ meansa monitoring siteestablishedunderthe CAMLR Ecosystem
Monitoring Program(CEMP). Theseare land-basedsitesestablishedto monitor
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predatorsof marineresources,that is birds andseals,for possibleeffectsarising from
fishing activity.

‘Madrid Protocol’ is the Protocolon EnvironmentalProtectionto the
Antarctic Treaty. TheProtocolis accompaniedby five Annexesrelating to:
EnvironmentalImpact Assessment(Annex 1); Conservationof Antarctic Faunaand
Flora (AnnexII); WasteDisposalandWasteManagement(AnnexIll); Preventionof
MarinePollution (Annex IV); andArea ProtectionandManagement(Annex V). A
copy of the text is in Schedule3 with theexceptionof Annex IV. (Annex IV hasbeen
implementedby way of amendmentto the Protectionof the Sea (Preventionof
Pollution front Ships)Act 1983 anda copy of the text canbe found in Schedule12 to
that Act.)

‘native invertebrate’is definedas any terrestrialor freshwater invertebrate,at
any stageof its life cycle,indigenousto theAntarctic. Annex II to the Protocol
introducesprotectionof invertebratesaswell asother animalsandplants.

‘whale’ meansany memberof the sub-orderMysticetior Odontocetiof the
order Cetacea. Whalesareexcludedfrom this Act as theyareprovidedfor in the
Whale Protection Act 1980.

Paragraph6(1 )(f) is a technicalamendmentwhich amendssubsection3(3)of the
PrincipalAct in order to reflect anamendmentto the CrimesAct 1914 so that,
broadly,a referenceto an offencewill include conspiracyasprovidedfor in that Act.

By paragraphs6(l)(g) and(h).subsection3(5) is amendedto reflect that the Protocol
will replacethe AgreedMeasuresonceit entersinto force.

Subclause6(2)will commenceasprovidedfor by subclause2(3), that is, the dateof
entry into forceof the Protocol.

Paragraph6(2)(a)reflectsthat theProtocolwill replacetheAgreedMeasuresonceit
entersinto force.

Paragraph6(2)(bwill amendsection3 by includinga referenceto nativeplantsin the
definition of “speciallyprotectedspecies”.

Paragraph6(2)(c) will omit thedefinition of ‘authority of anotherContractingParty”.
A newdefinition ‘recognisedforeign authority’ is to be insertedasprovidedfor in
paragraph6(2)(c).

Paragraph6(2)(d)will insertanumberof newdefinitionsas follows:

‘Australian national’ is an Australiancitizen, a bodycorporateincorporatedin
Australiaor a bodycorporatewhoseactivities are mainly carriedout in Australia
regardlessof theplaceof incorporation.

‘continentalshelf’ is to takethe meaningthat it hasin the Seasand
SubmergedLands Act 1973.
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‘mineral’ is to meananynon-living, non-renewablenaturalresource. This
includesfossil fuels,metallic andnon-metallicmineralsas well as oil andoil shale.

‘mining activity’ is definedto includeany actsthatare connectedwith the
recoveryor exploitationof minerals. Suchactsincludeprospectingandexploringfor
minerals. It is not the intention to includesuch activities that would not normally
be consideredasmining, suchas themakingof a roador the clearingof a sitefor a
building. The definition excludesactivities associatedwith scientificinvestigation
andscientificresearchas thosetermsareusedin the Antarctic Treaty. It also
excludesthoseactivities necessaryfor supportof suchactivity, for example,the
building, maintenanceandsupplyof stations. The definitionwill allow the conduct
of legitimate geologicalresearch.Whilst the terms ‘scientific investigation’and
‘scientific research’arenotdefinedthey are to takethe meaningthat is implied and
acceptedunderthe Antarctic Treaty.

‘recognisedforeign authority’ is definedto meana permit,authorityor
arrangementthat hasbeenissued,given or madeby anotherParty to theProtocol.
The definition also takesinto accountthat Annex V, which relatesto protectedareas,
has adifferent procedurefor coming into effect.

By paragraph6(3)(a)referencesto “AgreedMeasures”,“site of specialscientific
interest” and“speciallyprotectedarea” will be omitted from subsection3(1)once
Annex V becomeseffective. From thatdate,the existingsystemof protectedareas
will berep]acedby a new systemto beintroducedby this Annex.

Paragraph6(3)(b) will insert newdefinitionsrelating to thenew protectedarea
system,definedby referenceto sections8 or BA which describethe procedurefor
designationof the areas. The following providesinformationon the areas,as
provided for in Annex V to the Protocol:

‘Antarctic speciallymanagedarea’meansan area,designatedunderArticle 6
of Annex V, in which a numberof activities arebeing conductedor may, in the
future, beconducted,The reasonfor suchareasis to ensurethat managementwill
assistin planning and co-ordinatingactivities,avoid possibleconflicts, improveco-
operationbetweenParties,or minimise environmentalimpacts. An exampleof
suchan areawould be anareawhereanumberof scientificstationsare locatedclose
together. Antarctic speciallymanagedareasmay includeoneor moreAntarctic
specially protectedareasandmay consistof, or include,historic sitesor monuments.

‘Antarctic speciallyprotectedarea’meansan areadesignatedunderArticle 6 of
AnnexV in order to protectoutstandingenvironmental,scientific, historic, aesthetic
or wildernessvalues,any combinationof thosevalues,or ongoingplannedscientific
research.A permit will berequired to entertheseareas. An historic siteor
monumentmay alsobedesignatedas an Antarctic speciallyprotectedarea.

‘historic monument’ meansa monumentincluded on the list of Historic Sites
andMonumentsreferredto in Article 8 of Annex V. Any monumentof recognised
historic valuemay belisted underArticle 8 andtherebybe protectedunderthe
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specificprovisionsrelating to such monuments. In addition, a recognisedhistoric
monumentmay be designatedas,or includedwithin, an Antarcticspeciallyprotected
areaor an AntarcticspeciallymanagedareaunderArticle 6, in which caseit shallbe
protectedunderthe provisionsrelatingto the relevant type of protectedarea.

‘historic site’ meansa site includedon the list of Historic Sitesand
Monumentsreferredto in Article 8 of Annex V. The further protectionaccordedto
historic monumentsalso appliesto historic sites.

Cause7-Act bindsCrown

This clausewill amendthe currentprovisionto include theCrown in theright of

theAustralianCapitalTerritory andof Norfolk Island.

CauseS - Newsection7A, 7B, etc

Clause8 commences6 monthsafter RoyalAssentasprovidedfor in subclause2(3).
It providesfor the inclusionof a new section 7A which will requirethat in exercising
powersandperformingdutiesunder the Act, the Minister mustact in a mannerthat
is consistentwith the ‘basicenvironmentalprinciples”, which will be definedin
section3 (seenoteson clause6).

A newPartwill be inserted,“Part 2 - Conservationof Antarctic FaunaandFlora”.
This Part will broadentheexistingprovisionsrelating to protectionof faunaand
flora, along the linesprovidedby Annex II to the Madrid Protocol.

New section75 will providethat,unlessthe contraryintentionappears,andapart
from expressionsdefinedin section3, any expressionusedboth in this Part andin
theAgreed Measureshasthe samemeaningas in thoseMeasures.This provisionis
necessarysincethereferenceto the AgreedMeasureswill be removedfrom
subsection3(5), butas Part 2 relateslargely to theAgreedMeasuresit will needto be
retainedfor the purposesof Part 2 until the Protocolentersinto force.

Clause9 - Insertionof newsection7C

This clausewill insert newsection7C, which will not commencebeforethe Madrid
Protocolentersinto force, andprovidesfor declarationof speciesof native
mammals,birdsor plantsas speciallyprotectedspecies,if they aresodesignated
underAnnex II to the Protocol. Subsections8(7) and(8) of the Principal Act currently
providefor thedesignationof speciallyprotectedspeciesof mammalsandbirds; the
Protocolalso accordsthisprotectionto speciesof plants. Newsubsection7C(2) will
continuethe protectionof currently designatedspeciallyprotectedspecies,so that it
will not be necessaryto makea further declarationoncethe Protocolentersinto
force. (Subsections8(7) and8(8) will be repealedat the sametime that newsection7C
commences),Provisionis madefor speciallyprotectedspeciesto bedeclaredas such
by a notice in theGazette. Any variation or revocationof a declarationmustalso be
by a notice in the Gazette.

Cause10 - Repealof section7B

New section7B will be repealedonceAnnex V becomeseffectiveas it will no longer
benecessaryto referto the AgreedMeasures,which will bereplacedby AnnexesII
andV to the Madrid Protocol.
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Clause11 - Antarcticspeciallyprotectedareasetc.

Section8 of thePrincipal Act currentlyprovidesfor the designationof protected
areasandspeciallyprotectedspecies.

Clause11 will repealsection8 of the Principal Act andinsertnew section8, which
will providefor a newprotectedareasystemin accordancewith Annex V to the
Madrid Protocol. Theseprovisionswill not commenceuntil Annex V becomes
effective.

New subsection8(1) repeatsthe definitionof ‘area’ currently providedin subsection
8(1) of the Principal Act.

Newsubsection8(2) will providefor the declarationby the Governor-Generalof
Antarctic speciallyprotectedareasor Antarctic speciallymanagedareas.

Newsubsection8(3) will providethat designationof areasby the AntarcticTreaty
ConsultativePartiesunderArticle 6 of Annex V is necessarybeforea declarationmay
bemadeundernew subsection8(2).

Newsubsection8(4) is in effect subsection8(5) of the Principal Act but will be
amendedto reflect the new protectedareasregime. It will providefor designated
areasto include thedepthof subsoil,thewatersandsea-bedbelowany ice shelfor sea
andsubsoilbelow anysea-bedthatmaybespecified (if any).

Newsubsection8(5) providesthat anareathat wasdeclareda speciallyprotectedarea
or siteof specialscientificinterestbeforethe commencementof this sectionwill be
takento havebeendeclaredto be an Antarcticspeciallyprotectedareaunder
subsection(2) whenthe sectioncommences.

Newsubsection8(6) providesfor variationof theboundariesof a protectedarea,or
revocationof a declarationin respectof suchan area,if suchvariationor revocation
has beenadoptedby theAntarctic Treaty ConsultativeParties.

Newsubsection8A(1) providesfor the declarationby theGovernor-Generalof
historic sitesandmonumentsandnew subsection8A(2) providesthat sucha
declarationmayonly bemadeafter a siteor monumenthasbeenlisted by the
AntarcticTreaty ConsultativePartiesin accordancewith Article 8 of Annex V.

New subsection8A(3) will providefor variationor revocationof adeclarationof an
historic siteor monument,if suchvariationor revocationhasbeenadoptedby the
AntarcticTreaty ConsultativeParties.

New sections8 andBA commencewhenAnnex V becomeseffective.

clause12 - Grantandrenewalof permit

Clause12 will amendsection9 of the PrincipalAct. Subsection9(1) currently
providesthat the Minister, on suchconditionsasheor shethinks fit, may grant
permitsauthorisingactivities which would otherwisebe prohibitedundersection19
of theAct,
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Subclause12(1). which commences6 monthsafter RoyalAssent,will:

- amendsubsection9(1)by inserting a referenceto new paragraph
l9(1)(ca). insertedby subclause17W, to precludegrantof a permit to
import certainsubstancesinto theAntarctic (paragraph(a)).

- insert new subsection9(1AI. to providethatpermitsshall specifythe
areain which anactivity is to becarriedon (paragraph_CM).

- insert new subsection9(2A) which will providethat the Minister may
not issuea permit to which Part 3 (environmentalimpactassessment)
appliesunlessthe Ministerhasauthorisedtheproponentof the activity
to carry on theactivity (paragraphCc)). This will ensurethatan
environmentalimpactassessmentis carriedout wherenecessaryin
respectof an activity for which a permit is required,beforea permit may
beissued.

- insert new subsection9(2B) which will providethat the Minister may
notgrant a permit authorisinga personto enteror carry on anactivity
in a CEMP siteunlessa permitauthorisingthepersonto enterthe site
hasbeengrantedeither underregulationsunderthe Antarctic Marine
Living ResourcesConservationAct 1987 or by anotherContractingParty
to theConventionon the Conservationof AntarcticMarine Living
Resources(paragraph(c)). The terms‘CEMP site and CAMLR
Convention’aredefined in subclause6(1). This provisionis necessary
to takeinto accountanewsystemof protectedareasto beestablished
underthe CAMLR Convention,which aimsto protectland-basedsites
wheremonitoring of marinepredators(suchas penguinsandseals)is
carriedout. The permit systemto be establishedunderregulations
under the Antarctic MarineLiving ResourcesConservationAct will
restrictentry to suchsites, andwill alsoregulateactivitiesin them.
However,to ensurethat Australiacontinuesto comply with its
obligationsunderthe AgreedMeasures,and later theMadrid Protocol,
it is necessaryto providethatpersonsintendingto carryoutactivities in
CEMPsites(for exampleweighingor taggingpenguins)alsohavea
permitunderthe Principal Act.

- by paragraph(d) omit subsection9(6), which is apowerto make
regulationsin respectof fees for the grantof permits. This provision
will beincluded in section29 (seenoteson clause25).

Subclause12(2) will amendsubsection9(1)by insertinga referenceto new paragraph
19(1)(caa)andby omitting a referenceto existingparagraph19(2)(f). These
amendmentswill precludethe issueof a permit to allow a dogto run free, sincethe
keepingof dogswill be prohibited. Theseamendmentswill commenceon 1 April
1994,which is thedatethe Protocolprohibits the introductionor keepingof dogsin
the Antarctic.
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Subclause12(3) will amendsection9 to:

- inserta referenceto new paragraph190)(f) in subsection9(1) (paragraph
~2(3)(a)). This is a minor drafting amendmentto ensureconsistency
betweenthe amendmentsto subsections9(1) and19(1), andwill not
commenceuntil Annex V becomeseffective.

- omit “AgreedMeasures”from subsection9(2) andsubstitute“Madrid
Protocol” (paragraph12(3)(b)). This will ensurethat in deciding
whetherto issuepermitsundersubsection9(1) the Minister will have
regardto the purposesandprinciplesof theProtocolratherthanthe
AgreedMeasures,which will besupersededby theprovisionsof the
Protocol. This provisioncommenceswhen theProtocolentersinto
force.

clause13 - Restrictionsapplicableto permits

Clause13 will amendsection10, which providesthat permitsmayonly be grantedin

certaincircumstancesandwith certainrestrictions.

Subclause13(1) will makeminor amendmentsto subsection10(l), whichspecifies
circumstancesin which permitsmay be issuedto undertakeactivities involving
animals.

Subparagraph10(1)(a)(ii)will be amendedto providethat theMinister shallnot issue
a permit to kill, take, injure or otherwiseinterferewith a native bird or native
mammal unless(amongotherconsiderations)thehabitatsessentialto their
existencewill bemaintained(paragraph13(1)(a)).

Paragraph13U)(b) will omit subparagraph10(1)(b)(i) which providesthatpermits
may beissuedwherenecessaryto provideessentialfood for humansor working
dogs. Thisprovisionis no longernecessary,sincethepresenceof dogsis to be
prohibited,andbecausesubsection19(3) providesthat an offenceis notcommitted
whereanactionwhich would otherwisebecontraryto theAct is donein casesof
emergency(which could involve the taking of an animal for essentialfood).

Paragraph13(1)(b)will also insert newsubparagraphl0(1)(b)(i) to providethatoneof
the circumstancesin which a permit maybe issuedis to theextentthat it is necessary
for the constructionandoperationof scientific support facilities.

Subparagraph10(1)(c)of the Principal Act providesthata permitmayonly beissued
in the caseof a speciallyprotectedspeciesof animalsif (i) it is requiredfor a
compellingscientific purpose,and(ii) the Minister is satisfiedthat theactivities
authorisedby the permit will notjeopardisetheexistingecologicalsystemor the
survival of that species.Paragraph(c) of subclause13(l) will amendsubparagraph
I0(1)(c)(ii) so that theMinister mustalso besatisfiedthat the activitieswill not
jeopardisethe recoveryof that speciesor of the localpopulationof birds or
mammals. This will widen theexistingprotection.
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New subsection10(1A) insertedby paragraph13(1)(d)will providethat apermit
authorisinga personto kill, take,injure or otherwiseinterferewith nativebird or
mammalmustspecifyas a conditionthat thebird or mammalis to bedealtwith in
the mannerthat involvesthe leastdegreeof pain andsuffering practicable. This
reflectsa requirementof Annex II to theMadrid Protocol.

Paragraph13(l)(d) will alsoinsertnew subsection10(15)which will extendto plants
theexistingprotectionof mammalsandbirdsprovidedby subsection10(I). t4ei~
paragraph10(1B)(a) will specifyrestrictionson thegrantof permits to gather,collect,
damageor otherwiseinterferewith a nativeplant. Thesewill requirethat the
Minister is satisfied,aftertaking into accountthenumberof plantsof anyspeciesthat
maybe affectedbecauseof that permit andall otherrelevantpermits,that the variety
of speciesof nativeplants,the habitatsessentialto theexistenceof thenative
animalsandnativeplants,andthebalanceof the naturalecological systemsexisting
within the Antarctic will be maintained.

New paragraphl0(1A)(b) will requirethatpermitswill only beissuedto theextent
that theyare necessaryfor providingspecimensfor scientificresearch,public
educationor suchothereducationalor cultural purposesas the Minister thinks fit,
andthe constructionandoperationof scientificsupportfacilities.

Paragraph(d) will alsoinsertnew subsection10(2). which will notallow a permit to
be grantedto authorisethebringing into theAntarctica dog,or a live bird that is not
indigenousto the Antarctic. A consequentialamendmentto subsection10(3)
insertedby paragraph13(l)(e)will ensurethatno doubtarises.

Paragraph(f) of subclause13(1)will omit paragraphlO(4)(b) of the Principal Act,
which requiresthat any permit allowing the introductionof a non-indigenous
specimenis to include a conditionthat suchspecimenbe removedfrom the
Antarcticor destroyedafterit hasservedits purpose.New paragraph10(4)(b) will
strengthenthis to requireremovalor destructioneitherassoonaspossibleafter it
hasservedits purpose,if this occursbeforethepermit ceasesto bein force This is
consistentwith the requirementsof the Protocol to preventescapeof non-
indigenousorganisms.

Subsection10(5), which prescribesconditionsto beplacedon permitsallowing the
importationof dogsto theAntarctic, will beomittedsincesuchimportationwill be
prohibited(paragraph13(1)(g).

Paragraph(g) will also insertnew subsection10(5). whichwill providethat a permit
authorisinga personto bring into the Antarctic animalsor plantsthat arenot
indigenousto the Antarctic mustspecifythenumber,speciesand,in the case
animals,theageandsex of the animals. A permit mustalsospecifyasacondition
that the personmust takeall reasonableprecautionsto preventanyof the animals
from escapingor any of the plantsor animalsfrom coming into contactwith the
nativefaunaor flora. This broadensthe protectioncurrently providedto indigenous
speciesfrom possibleintroductionof non-indigenousspeciesandreflectsthe
requirementsof the Protocol.
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Subsection10(6) specifiesthatpermitsmayonly beissuedto allow an activity to be
carriedon in a speciallyprotectedareain certaincircumstances.New paragraph
10(6)(c)will providethat if thereis a managementplan for theareathenactivities
mustbe carriedout in accordancewith that plan(paragraph13(1)(h)). This
requirementwasintroducedat the fifteenth AntarcticTreaty ConsultativeMeeting.
This provisionwill bereplacedwith a newparagraphwhenAnnex V becomes
effective.

Amendmentsmadeby subclause13(1) commence6 monthsafter Royal Assent.

Subclause13(2) providesthat theseamendmentsto section 10 donot apply in
relationto permits grantedbeforethe commencementof theseprovisions.

Subclause13(3) makesfurther amendmentsto subsection10 of the Principal Act,
however theseamendmentswill not commenceuntil the Protocolentersinto force.

Newparagraph10(1B)(c) will providethat in decidingwhetherto issuea permit in
respectof a speciallyprotectedspeciesof plant, the Ministermustensurethat the
permit is only issuedfor a compellingscientific purpose,andthat the activities will
not jeopardisetheexistingecologicalsystemor the survival or recoveryof that
speciesor of thelocal populationof plantsof thatspecies(paragraph13(3)(a)). Annex
11 introducesprotectionfor speciallyprotectedspeciesof plants,which is currently
only provided for in respectof mammalsandbirds.

Paragraph(b) of subclause13(3) will removethe referenceto the Agreed Measuresin
subsection10(3) andinsert a referenceto AnnexII to
the Madrid Protocol. This is necessaryto ensurethat in issuingpermits theMinister

is requiredto haveregardto the Protocolwhen it replacesthe AgreedMeasures.

Amendmentsmadeby subclause3 do not commenceuntil the Protocolentersinto
force.

Subclause13(4) providesthat the amendmentsmadeto section 10 by subclause13(3)
do notapply in relation to permitsgrantedbeforecommencementof the new
subsection.This provisionwill commencewhen the Protocolentersinto force.

Subclause13(5) will makefurther amendmentsto section10 necessaryfor the
implementationof thenew protectedareassystemas providedfor in Annex V.
Theseamendmentswill not commenceuntil Annex V becomeseffective. These
amendmentswill:

- removefrom subsection10(6) the referenceto “a specially protected
area’andsubstitute‘an Antarcticspeciallyprotectedareain respectof
whicha managementplan hasnot beenadopted’(paragraphl3(5)(a)).
Antarcticspeciallyprotectedareaswill be designatedunderArticle 6 of
Annex V by adoptionof a managementplan for thearea,however,
existingspeciallyprotectedareaswill automaticallybe designated
Antarcticspeciallyprotectedareason commencementof Annex V.
While the Treaty Partiesrecommendedat their fifteenth Consultative
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Meeting that managementplansbe preparedfor all speciallyprotected
areas,it is possiblethat not all suchplanswill havebeenpreparedby the
commencementof Annex V, andtherewill thereforebe Antarctic
speciallyprotectedareasin respectof which no managementplan has
beenprepared. In thesecases,the criteria currently governingtheissue
of permitsto enterspeciallyprotectedareaswill continueto apply.

- paragraph13(5Jiclwill omit paragraphl0(6)(c) which is being inserted
pendingAnnex V becomingeffective. This provision, insertedby
paragraph(h) of subclause13(11providesthat apermit maynot
authoriseanactivity to be carriedon in a speciallyprotectedareaunless
the activity canbe carriedon in accordancewith the managementplan,
if any,for the area. This provisionwill beremovedwith the
commencementof Annex V sincesuchspecially protectedareaswill no
longerexist.

- insert new subsection10(7) which will providethat,in respectof
Antarctic speciallyprotectedareasfor which a managementplanhas
beenprepared,a permit cannotauthoriseentry or activities whichare
not in accordancewith themanagementplan (paragraphl3(5)(c)).

- insert new subsection10(6) which will requirethat eachpermit in
respectof anAntarctic speciallyprotectedareamustspecifyasa
conditionthat the personmust havethe permit in his or herpossession
whenthepersonis in thearea(paragraph13(5)(c)). This reflectsa
requirementof Annex V, andwill meanthat an offenceis committedif
sucha condition is breached(section20 of the PrincipalAct).

Subcla’use1316) will provide that the amendmentsmadeby subclause13(5) in
relationto protectedareasdo notapply in relationto permitsgrantedbeforethe
commencementof the subclause.

Clause14 - Variation, suspensionandrevocationof permits

Subsection11 of the Principal Act allows theMinister to vary, suspendor revokea
permit in certaincircumstancesif heor shebelievesit is necessaryeitherbecausea
provision of the Act in relationto thepermit or a conditionof the permit hasbeen
contravenedor to ensurethe conservationandprotectionof fauna andflora.

Clausel4 will insertnew subsectionIICIA1 to providethat a permit holdermay
request,with reasons,variationof a permit if reasonsfor the variationaregiven.
The Minister may vary thepermit if he or sheis satisfiedthat the variation is
justified by the reasonsgivenin the request,andthat the variationwould not
authoriseany activity likely to affect adverselythe conservationor protectionof the
faunaand flora of theAntarctic.

Cause15 - Environmentalimpactassessment

Clause15 will insert anew Part- ‘Part 3 - EnvironmentalImpactAssessment”- to
providefor a new procedurein relation to environmentalimpactassessmentas
requiredby theMadrid Protocol. ThisPart will embodythegeneralprinciplesof
Article 8 of the ProtocolandAnnex I which applyto the planningof Antarctic
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activities, andwill providethe Minister with certain powersin relationto the new
assessmentprocess. Regulationswill implementthe detailedproceduralaspects.

The arrangementswill requirethat all activities proposedto be conductedin the
Antarctic Treaty areaaresubjectto prior assessmentof their likely impactson the
Antarctic environmentanddependentandassociatedecosystems.In accordance
with Annex I, the assessmentprocesswill havethefollowing threecomponents:

• determinationas to whethera proposedactivity is likely to haveno more
than a negligible impact on theenvironmentandmay proceedor,
alternatively,requiresa higher level of assessment.

• an initial environmentalevaluation(lEE) which is to becarriedout in all
casesunlessit hasbeendeterminedthat theproposedactivity would have
no more thana negligible impacton the environment,or unlessa
comprehensiveenvironmentalevaluation is being carriedout. The aim of
the IRE is to enableadeterminationof whethera proposedactivity would
haveno more thana minor or transitoryimpact on the environment,and
to enableidentification of possiblealternativesandof measuresfor
assessingandverifying the impactsof the activity.

• a comprehensiveenvironmentalevaluation(CEE) which is to be prepared
whereit hasbeendeterminedthat a proposedactivity is likely to have
morethana minor or transitoryimpact. TheCEE is a detailedexamination
of the proposal,its potential impactsandpossiblealternatives,and
measuresto minimise,mitigate, verify andassessthe impacts.

In all casesthe proponentwill be responsiblefor preparing,or causingto beprepared,
the requiredassessments.

Noteson the proposedprovisionsof thenew Part follow.

Section12A - Interpretation

‘environment’ is to bedefinedfor the purposesof this Partto ensurethat the
proponentsof activities,which are to be undertakenin the Antarctic Treaty area,also
considerthe likely impactsof thoseactivities on dependentandassociated
ecosystemsoutsidethe Antarctic Treaty area. Theintention is to ensurethat
evaluationsconsiderall the relevantenvironmentalimpactsof the activities to be
conductedin the Antarctic Treatyarearatherthanonly thoseimpactslikely to occur
in the areasouthof 60°southlatitude. However,activities conductedoutsideof the
AntarcticTreaty areado not comewithin theambit of theregimeevenif someof the
impactsof suchanactivity may occur in theAntarcticTreaty area.

Section12B - Objectof Part

New Section 125outlinesthe objectof new Part 3 which will providefor the
environmentalimpactassessmentof activitiesproposedto be conductedin the
Antarctic,andthe regulationof activities that arelikely to adverselyimpact uponthe
environment,
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Section 12C - Partdoesnotapply to certainactivities

It is proposedby new subsection(1) that the Minister may determinethat specified
kinds of activities will not requirewritten environmentalimpact assessments,on
the basisthat thosetypesof activities are likely to haveno morethana negligible
impact on the environment.

New subsection(2) providesthat, in addition to activities of akind specifiedin a
determinationunder subsection(1), the proposedenvironmentalimpact assessment
procedureswill notapply to any mining activity. Mining activity (adefinedterm)is
prohibited. This latter exclusionis to ensureconsistencywith new sections19A
(which prohibits mining activity in AustralianAntarcticTerritory) and 19E (which
prohibits mining activity by Australian nationalselsewherein the AntarcticTreaty
area). Mining activity, by virtue of the definition, excludesscientificactivities (see
noteson clause6) andaccordinglyscientific activities will fall within the ambitof
this Part.

Section12D - Preliminaryassessmentof likely impactof activity on Antarctic
environment

New subsection(1) will requirethe ‘proponentof the activity’ (that is, a personor
organisation)to either preparethemselves,or havepreparedby someotherperson
or body on their behalf,a written reportof the preliminary assessmentof the
proposedactivity. By paragraph(a) this will apply to all activities in theAustralian
AntarcticTerritory,andby paragraph1k) to Australiansanywhereelsein the
Antarctic.

The intentionof new subsection(2) is to ensurethat the environmentalimpact
assessmentproceduresareappliednotonly to new activities proposedto be
conductedin theAntarctic Treaty area,but also to any changein the intensityof
ongoingactivities that wereeitherbeing conductedprior to commencementof this
Part or havebeenauthorisedto becarriedon underthis Part. The decommissioning
of a facility is anexampleof the typeof changethat would requireassessment.The
intention is to ensurethat all potentiallydamagingactivities areadequatelyassessed.

Section12E - Preliminary determinationof likely impact of activity

This sectionwill require that the Minister makea determination(in accordancewith
anyproceduresto be detailedin regulationsunder theAct) as to the levelof
environmentalimpact that a proposedactivity is likely to have. The Minister will
also be required to inform the proponentin writing of the determination. Theobject
of the determinationis to indicatewhethera higher level of assessment(an initial or
comprehensiveenvironmentalevaluation) is necessaryor whether the activity may
be authorisedto proceedwithout further environmentalevaluation.

Section 12F - Activity to proceedif impact negligible

New section12F providesthat, following determinationthat a proposedactivity is
likely to haveno more thana negligible impact on the environment,the Minister is
to authorisea proponentto proceedwith thatactivity. Such authorisationis to beby
notice in writing and maybe given subject to specifiedconditions. Theseconditions
(if any)will be imposedto ensurethat the activity hasno morethana negligible
impact on the environment. Such conditionsmay, for example,limit the numberof
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personnelinvolved in an activity at a particularlocationor restrictthe timing of the
activity to avoidbiologically sensitiveperiods.

Section 12G - Initial environmentalevaluation

Consistentwith the Protocol,new subsection(1) providesthatanLEt will haveto be
preparedfor activities determinedas likely to havea minoror transitoryimpacton
theenvironment. In addition, the intentionof this subsectionis to formally make
theproponentresponsiblefor preparing,or arrangingthepreparationof, any lEE
requiredandfor its forwarding to theMinister.

New subsection(2) providesthatan TEE is to be in the form of awritten reportwhich
by paragraph(a) mustcontain,,amongstother things,themattersrequiredunderthe
regulations.The intentionof paragraph(b) is to ensurethat any conclusion
regardingthe level andextentof the likely environmentalimpactsof an activity will
bemadeon thebasisof adequateinformationandanalysis. Paragraph(c) will require
that theTEE includesrecommendationsas to appropriatemeasuresfor assessingand
verifying the actualimpactsof the activity in thosecaseswherethe assessment
indicatesthat the environmentalimpactsare likely to be minor or transitory. These
measureswill be requiredto ensurethat activitiesdo not continuein caseswhere
they are causingunacceptableor unforeseenimpactson theenvironment.

New subsection(3) will ensurethat an lEE containssufficient information and
analysisto enablethe Minister to makean informeddeterminationregardingthe
level andextent of likely environmentalimpactsandregardingthe impositionof
conditionsin respectof authorisationfor the proposedactivity.

Section 12H - Determinationof likely impact of activity basedon initial
environmental evaluation

New section 12H will requirethat, on the basisof the lEE prepared,theMinister
makea determinationas to the levelof environmentalimpact thata proposed
activity is likely to have. The Minister will also berequired to inform the proponent
in writing of the determination, The objectof thedeterminationis to indicate
whether a higher level of assessment(a comprehensiveenvironmentalevaluation)
is necessaryor whetherthe activity may beauthorisedto proceedwithout further
evaluation.

Section 121 - Authorisation of activity likely to haveminor etc. impacton
environment
The intentionof new subsection(1) is to enablethe Minister to authorisethe
undertakingof anactivity that heor shehasdeterminedis likely to haveonly a
minor or transitoryimpact on theenvironment. Such authorisationis to be by
notice in writing.

Subsection(2) providesthat an authorisationto proceedmay be givensubject to
specific conditions(aimedat ensuringconsistencywith the basicenvironmental
principlesestablishedin the Protocol). Subsection(3) proposesthat theseconditions
must,as a minimum, include the requirementthatspecified proceduresto assess,
verify andminimise environmentalimpactsarecompliedwith during the conduct
of the activity. The intention of the assessmentand verification conditionsis to
ensurethat anticipatedimpactsremainwithin authorisedlevelsandthat unforeseen
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impactsaredetectedat anearlystage. Minimisationconditionswill beaimedat
reducingthe adverseimpactsof an activity by, for example,limiting the numberof
personnelinvolved in an activity at a particularlocationor restricting the timing of
the activity to avoid biologicallysensitiveperiods.

Subsection(4) providesthatan authorisationfor an activity to proceedmay also be
subject to any prescribedenvironmentalprotectionconditionsin regulations.

Section 12K - Comprehensiveenvironmentalevaluation

Subsection(1) providesthat, if the Minister makesa determinationthat an activity is
likely to havemore than a minoror transitoryimpact on the environment,the
proponentof the activity will be requiredto arrangepreparationof a draftanda final
CEE in respectof theactivity andprovide theseto the Minister. Theseassessments
will berequirednotonly to facilitatenational decisionmakingbut also to meet
Australia’s internationalobligationsunderthe Protocol,which include the
circulation of suchdocumentsto otherTreaty Partiesfor comment. The final CEE
will be requiredafter the draft CEEhasbeencirculatedandconsideredaccordingto
theproceduresprovided for under the regulations.

New subsection(2) providesfor certainmattersin relationto a CEE. By paragraph(a)
draft andfinal CEEsareto contain,amongstotherthings, themattersrequiredunder
theregulations.Paragraph(b) will requirethat the documentsincludea
comprehensiveassessmentof the environmentalimpactsof the activity. Paragraph
fç~will requirethat thedocumentsinclude recommendationsasto appropriate
measuresfor assessingandverifying the actualimpactsof the activity.

New subsectionl3)providesfor regulationsto be madein relationto the detailed
proceduresfor dealingwith draft andfinal CEEs.

Section12L - Authorisationof activity likely to havemore thanminor etc. impact on

environlneni

New subsection(1) will requirethat the Minister makea decisionon whetheror not
to authorisethe carryingout of a proposedactivity, after thefinal CEE hasbeendealt
with in accordancewith theregulations.

~w subsection(2) providesthat the Minister is to authorisean activity to proceedif
heor sheis satisfiedthat the activity, eitheras originally proposedor incorporating
any requiredmodifications,canbe undertakenin a mannerwhich is notcontraryto
the basicenvironmentalprinciples(as defined). In arriving at a decisionon this
matter,the Minister will takeinto accountthe contentsof thefinal CEEpreparedon
the activity andany otherrelevantconsideration(which may includeadditional
commentsor information receivedregardingthe likely environmentalimpacts of
the proposedactivity). An authorisationto proceedwith an activity, eitheras
proposedor modified, mustbe in the form of a noticepublishedin the Gazette. Such
notification will meet Australia’s obligationunderthe Protocol thatall decisions
relatingto CEEsbemadepublicly available,

New subsection(3) providesthatan authorisationto proceedmaybe givensubjectto
specific conditionsaimed at ensuringconsistencywith the basicenvironmental
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principles(as defined). Theseconditionswill includesuchmattersas the
requirementthat procedures(suchasappropriatemonitoring of key environmental
indicators)areput in placeto assessandverify theactualimpactsof the proposed
activity. The intentionof theseprocedureswill beto enableassessmentsto bemade
of theextentto which impactsareconsistentwith the Protocolandto provide
information useful for minimising or mitigating impactsand,whereappropriate,
information on the needfor suspension,cancellationor modificationof the activity.

Subsection(4) providesthat an authorisationfor anactivity to proceedmay also be
subjectto any prescribedenvironmentalprotectionconditions.

Subsection(5) providesthat the Minister mustnotauthorisethecarrying out of an
activity if he or sheis notsatisfiedthat the activity canbecarriedout in amanner
which is consistentwith the basicenvironmentalprinciples. The intentionof this
subsectionis to providethe Minister with the powerto preventtheconductof an
activity which is consideredlikely to haveunacceptableimpactson the
environment.

Subsection(6) proposesthat in thosecasesthat the Minister decidesnot to authorise
an activity, this decisionand the reasonsbehindit mustbe notified in theGazette.
Such notification will meet Australia’sobligationunder the Protocolthat all
decisionsrelating to CEEsbe madepublicly available.

Section12M - Notice of authorisation

Subsection(1) providesthat, to avoid possibleconfusion,any noticeof authorisation
given by theMinister in accordancewith the environmentalimpactassessment
processwill describetheactivity that is authorised.

Subsection(2) providesthat a noticeof authorisationmay specifythat the
authorisationextendsto thosewho will carryout the activity on behalf,or underthe
control,of the proponent.

Section 12W - Variation, suspensionand revocationof authorisation

New subsection(1) providesfor the Minister to vary an authorisationif heor sheis
satisfiedthat it is necessaryto do soto act consistentlywith thebasicenvironmental
principles(asdefined). The intentionof thissubsectionis to enabletheMinister, on
his or herown motion, to makevariationsto an authorisationasandwhen
necessaryto protect the environment,

New subsection(2) will enabletheMinister to vary an authorisation,on thebasisof
awritten requestto this effectfrom the personauthorisedto carryon theactivity. To
varythe authorisationthe Ministermustbe satisfiedthat the reasonsgiven in the
requestjustify thevariationandthat the variationwould not be inconsistentwith
thebasicenvironmentalprinciples. The intentionof this subsectionis to facilitate
changesthat may be requiredto an authorisationsuchas,for example,the timing of
theactivity or the personsauthorisedto undertakethe activity on behalfof the
proponent.

New subsection(3) providesfor the Minister to suspendor revokean authorisation
if heor sheis satisfiedthata conditionof theauthorisationhas not been,or is not
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being,compliedwith, or if it is necessaryto do sofor consistencywith thebasic
environmentalprinciplesestablishedunder theProtocol. A suspensionor
revocationwill beeffectedby the Minister giving notice in accordancewith the
regulations.The intentionof this subsectionis to provide theMinister with the
powerto ensurethat environmentalconditionsarecomplied with andthat activities
with unforeseenand unacceptableimpactscease.

New subsections(4) and(5) proposethatan authorisationwill remainsuspendedfor
aperiod specifiedin thenoticeof suspension(up to a maximumof 90 days)unless,
during this period, proceedingshavecommencedfor an offencerelatingto the
carryingoutof the proposedactivity. In suchcasesthe suspensionmay continue
until all proceedingsarecompleted. The intentionof thesesubsectionsis to ensure
that activities arenot unreasonablydelayedunlessthereis reasonableevidencethat
an offencehasbeencommitted.

Section 12P - Variation etc. of conditions

This sectionwill provide for theMinister to vary or revokeany conditions,or
imposefurther conditions, in relation to an authorisationfor an activity. Variations
maybe required,for example,as a resultof operationalcircumstanceswhich may
affectthe timing of anactivity. Revocationof conditionsmay be necessaryin the
light of additionalinformation receivedregardingthe likely or observedimpact of
theactivity or wherean offenceis alleged. Any suchchangein theconditions
applying to an authorisationwill be effectedby theMinistergiving noticein
accordancewith the regulations.

Section 120 - Monitoring of activities

This sectionproposesthat the regulationsmay providefor the monitoring of
authorisedactivities to assesstheir environmentalimpactsand to determinetheir
compliancewith authorisations.This sectionwill providefor the making of
regulationsso that information useful for minimising or mitigating impactsand,
whereappropriate,information on the needfor suspension,cancellationor
modificationof anactivity canbesought.

A new headingwill be inserted- “Fart 4 - Inspectors”-howeverno amendmentsare
madeto the sectionsconcerninginspectors.

Clause16- Insertionof newheading

This clausewill insert a newheading- ttpart 5 - Offences’t.

Clause17 - Offencesrelatingto theenvironment

Subsections19(I) and(2) of thePrincipal Act prohibit a rangeof activities whichare
potentiallyharmful to the Antarcticenvironment, Subsection19(3) (seebelow) then
excludesthe operationof subsections(1) and(2) in variouscircumstances.

Subclause17(l). which commences6 monthsafter RoyalAssent,will amend
subsection190) of the Principal Act by:

- including in paragraph(1)(a) “native invertebrate”alongwith native
bird andnativemammal,sothat noneof theseanimalsmay be killed,
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taken, injured or otherwiseinterferedwith (without a permit)
(paragraph17(1)(a)).

insertingnew paragraph(ca) to prohibit the bringing into andkeeping
in the Antarcticof non-sterilesoil, polychlorinatedbiphenyls,or
polystyrenebeadsor chipsor any similar kind of packagingmaterial
(paragraph17(l)(b)). Theseall posedangersto theenvironment. In the
caseof non-sterilesoil thereis alwaystherisk of non-indigenous
bacteriaandvirusesbeing introduced. Polychlorinatedbiphenylsare
particularlytoxic substances.Polystyrenechips andbeadseasilyblow
away in thewind andcanbeingestedby thebirds andanimals.
Paragraph(h) of subclause17(1)proposesto amendsubsection19(3)of
the Principal Act so that theseactivities maynot be authorisedby
permit.

insertingnew paragraph(cb) which will prohibit the introductionto, or
keepingof, anypesticidein theAntarctic(paragraph(b)). N~i
paragraph19(3)(ba).to beinsertedby paragraph(g), will providethat this
prohibitiondoesnot applywherethepesticideis to beusedfor
scientific, medical or hygienicpurposes.

Amendmentsto subsection19(2) of the Principal Act proposedby subclause17(1)
will:

substitute‘use’ for ‘fly’ in paragraph19(2)(a), sothat the current
prohibition of flying an aircraft in sucha manneras to disturba
concentrationof birds will beextendedto anyuseof an aircraft,for
examplelanding or taking off (paragraph17(1)(c)).

replaceparagraphs(2)(b),(c)and(d) with newparagraphs.These
paragraphscurrently prescribedistanceswithin which an activity may
not takeplace,for example,a vehiclemay not bedriven within 200
metresof a concentrationof birds (paragraph19(2)(b)). The proposed
amendmentwould removethesedistancesand usethe formula “in a
mannerthat disturbsa concentrationof birds”. This will provide
greaterprotectionto fauna,for exampledistractingactivity in one
location may disturbbirds 500 metresaway, howeverin another
location,birds muchclosermay notbe disturbed,perhapsbecausethe
activity is hiddenfrom view (paragraph17(1)(d)).

replaceparagraph(e) with a new paragraph,which would extendthe
currentprohibitionof disturbanceof a concentrationof breedingbirds
whileon foot to anyconcentrationof birds, or any bird which is
breedingor moulting (paragraph17(1)(d)).

insertnewparagraph(ea)which will prohibit the carryingoutof any
activity which results in the significantadversemodification of the
habitatof any speciesof nativemammal,bird, invertebrateor plant, or
any populationof suchanimalsandplants(paragraph17(1)(d)). The
phrase“adverselymodified to a significantextent’t is not easyto define
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andshouldbedealtwith on a caseby casebasisin the Minister’s
considerationof theissueof permitsand conditionsto impose,taking
into accounttheresults of any environmentalimpact assessment,
proposedto beincludedby clause15.

Subsection19(3) of thePrincipal Act excludesthe operationof subsections¶9(1)and
(2) in certaincircumstances:in casesof emergency(paragraph(a)); wherecertain
specimens(apart from live domesticfowl) areintroducedto theAntarctic for food
only (paragraph(b)); wherecertainactionsare carriedout in accordancewith a
permitor an authorityof anotherContractingParty (paragraph(c)); or, in mostcases,
wheretheactionwas reasonablynecessaryfor the establishment,supplyor operation
of astation(paragraph(d)). Thiswill be amendedby subclause17(1). which
commences6 monthsafterRoyalAssent,by:

- replacingparagraph(a) with a newparagraphproviding that the
operationof subsections(1) and(2) will beexcludedwheretheaction
wasdonein an emergencyto savea personfrom deathor serious
injury, to securethesafetyor a ship or aircraftor the safetyof
equipmentor facilities of high value,or to protectthe environment
(paragraph17(l)(e)). This wording reflectsthe wordingusedin the
Madrid Protocol.

- replacing“domesticfowl” with “bird” in paragraph(b) so that no live
non-indigenousbird maybetaken to the Antarctic(paragraph170)(f)).

- insertingnew paragraph(3)(bal which will providethat apesticidemay
beimportedinto theAntarctic whereit is only to beusedfor scientific,
medicalor hygienicpurposes(paragraph17(l)(g)).

- inserting in paragraph19(3)(c)referencesto new paragraphs19(1)(ca)and
ic.kl sothat theoperationof thoseparagraphs,which prohibit the
importationof certainsubstancesto the Antarctic,so that a permit may
notbe issuedto allow suchactivities(paragraph17(1)(h)).

Subclause17(2) will makeamendmentsto section 19,which is anoffenceprovision,
in respectof dogs. Theseamendmentswill:

- introduce~ paragraph(caa) to subsection19(l), making it an offence
to keepa dogor, if an ownerof a dog, to allow it to remainin the
Antarctic(paragraph17(2)(a)),

- omit paragraph(2)(f) which makesit anoffenceto causeor permita dog
to run free(paragraphibfl.This paragraphwill no longerbenecessary
sinceit will bean offenceto introduceor keepa dog in the Antarctic.

- insert a referenceto newparagraph(caa)in paragraph19(3)(c),so that
this actionmaynotbeauthorisedby permit (paragraph(c)).

- by paragraph17(2)(d)omit thecurrentreferenceto paragraph(2)(f) in
paragraph19(3)(c), to reflect its omissionfrom subsection19(2).
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The amendmentsmadeby subclause17(2) will commenceon 1 April 1994, from
which datethe Protocolprohibits the presenceof dogsin the Antarctic.

Subclause17(3) will amendparagraph19(3)(c) to reflect thenewdefinition
‘recognisedforeignauthority’. This amendmentcommenceswhen the Protocol
entersinto force.

Subclause17(4)will amendsection 19 of the PrincipalAct to reflect thenew protected
areasregimeasprovidedfor by Annex V. This subclausewill notcommenceuntil
Annex V becomeseffective,thus the presentregimewill be retaineduntil then.
Newparagraphswill besubstitutedforparagraphs(l)(d) to (g) by paragraph(a) of
subclause17(4). It will be an offence(subjectto the exceptionsasprovidedfor in
subsection29(3) of the PrincipalAct) to:

- enter,or carry on an activity, in anAntarctic speciallyprotectedarea
without a permit (newparagraph19(1)(d)).

- carry on anactivity in anAntarctic speciallymanagedarea,unlessin
accordancewith the planof managementfor thatarea(newparagraph
i9flXe)).

- causedamageto or in an historic site, or damage,removeor destroyan
historic monument(newparagraphsl9tl)(f) and (g)).

Paragraph(b) of subclause17(4) will insert a referenceto new paragraph(f) in
paragraph19(3)(c)of the Principal Act, so thatparagraphreferencesin paragraph
19(3)(c)will thenprovide that:

- no offenceis committedin respectof new paragraph(d) if a permit has
beenissuedto authorisethe entry to or activities in an Antarctic
speciallyprotectedarea.

- anoffencewill be committedif a personcarrieson any activity in an
Antarctic speciallymanagedareaotherwisethan asauthorisedby the
managementplan for the area(paragraph(e). Entry to, andactivities
within, suchareaswill notbe restrictedby permitexceptinsofarasthey
containAntarctic speciallyprotectedareas.

- a permitmaynotbe issuedto allow damageto, or in, an historic site
(paragraph(f).

- a permitmaynot be issuedto allow a personto damage,removeor
destroyan historic monument(paragraph(g).

It is notnecessaryto include asan offencein the caseof Antarcticspeciallyprotected
areasthata personhascarriedout an activity contraryto themanagementplan for
the areabecauseentryto, andactivities in, suchareasareregulatedby permitandthe
Minister may not issuea permit authorisingan activity contraryto the management
plan. Therefore,if anyactivities carriedout in anAntarctic speciallyprotectedarea
havenotbeenauthorisedby permit,which will havebeenformulatedin accordance
with the managementplan,an offencehasbeencommitted.
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Clause18- Insertionof section19A, etc
As previouslystated,provisionsof the Antarctic Mining Prohibition Act 7991 will be
incorporatedinto the Antarctic Treaty (EnvironmentProtection)Act 1980. Clause 18
commenceswhen the Madrid Protocolentersinto force.

New section19A is in effect section6 of theAntarctic Mining Prohibition Act (but see
below)andprovidesthat personsareprohibited from engagingin a mining activity

‘(as definedin clause6) in the AustralianAntarctic Territory. By virtue of paragraph
22(1)(a)of the Acts Interpretation Act 1901 a personincludesa body politic or
corporateas well asan individual. Whilst therearecertain personswho are
exemptedfrom the operationof the laws in theAustralianAntarctic Territory by
virtue of Article VIlI.l of the AntarcticTreaty (designatedobserversor scientific
personnelexchangedunderthe provisionsof the Antarctic Treaty) their activities
cannotlegitimatelyextendto mining. UnderArticle VIII.1 suchpersonsareoutside
Australia’sjurisdiction for the purposeof exercisingtheir Treaty functions. Any
mining activity that wasnot scientific researchin accordancewith the Treaty would
thus bring them within theoperationof this legislation. The new provisiondiffers
somewhatfrom the previousonein that thepart of the continentalshelf of Heard
IslandandMcDonaldIslandswhich extendssouthof 60’ south latitude is now
included in the prohibition.

The maximumpenaltyfor contraventionof this provisionis $100,000. In the caseof
a body corporatethis amountwould be $500,000dueto the operationof theCrimes
Act 1914. By this clauseit is proposedthat the offencebeindictable butprovisionis
madefor it to bedealtwith summarily, asnotedin proposednew subsection19C(2)
below.

New section19B is inserted. By this clauseand the interactionwith theprevious
provision,an Australiannational,which by virtue of thedefinition in clause6
includesa body corporateeither incorporatedin Australiaor mainly carryingout its
activities in Australia, is prohibitedfrom mining in the Antarctic. “Antarctic” is
defined in the Principal Act to meanthe areasouthof 60’southlatitude and
accordingly this prohibitsAustraliansfrom mining on land, the continentalshelf or
the high seas.

The maximumpenaltyfor contraventionof this provision is $100,000. By this clause
it is proposedthat theoffencebe indictablebut provision is madefor it tobe dealt
with summarily,as noted in new subsection19C(2) below.

It is proposedby new subsection19C(1) that anoffenceagainstsection19A or 19Bbe
indictable. This will allow for operationof the Proceedsof CrimesAct 1987.
However,by new subsection19C(2).provisionwill bemadefor proceedingsin
respectof offencesagainstproposedsections19A and19Bto be heardanddetermined
in acourt of summaryjurisdiction if it is proper to do soandboth thedefendantand
prosecutorconsentto this. If the personis convictedby acourt of summary
jurisdiction, asprovided for in subsection2, the maximumpenalty thatmay be
imposedis $10,000if the personis anindividual and$50,000if the defendantis a
body corporate(subsection3).
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Clause19 - Furnishinginformation

Subclause19 (1) proposesto amendsection21 of the PrincipalAct inorder to reflect
that a personis not requiredto incriminatehimself or herself. The provisionas it
standsrequiresa personto give notice to the Minister of certain activities which
havebeenundertaken,regardlessof whetherthey hada permit or not. It is proposed
to amendthis sothat the information will only haveto be furnishedwherethe
activity has beenundertakenin accordancewith a permitor theauthority of another
ContractingParty thusavoiding theproblemoutlinedabove. The amendmentsto be
madeby this clausewill alsoincludereferencesto informationto be providedin
respectof protectedareas. This ~ubclausecommences6 monthsafter RoyalAssent.

Siibclause19(2) will amendsection21 of the PrincipalAct, as amendedby subclause

19(I), to reflect Annex V after it becomeseffective.

Clause20 - Insertionof new sectionZ1A

Clause20 proposesto insertnew section21A which will providefor offencesrelating
to Part 3, EnvironmentalImpactAssessment.

New subsection21A(1) will define‘activity’ to meanthoseactivitieswhich are
coveredby new Part 3, that is, the environmentalimpactassessmentprocedures.

New subsection21A(2) will createan offenceof knowingly or recklesslycarryingon
an activity in the Antarctic for which an authorisationis requiredwithin the
meaningof Part 3 without the requiredauthorisation. An offencewill be punishable
on convictionby a fine notexceeding$100,000.

New subsection21A(3) providesthatan offenceis committedwheretheMinister has
authorisedthe carryingout in theAntarctic of an activity subject to a conditionbeing
compliedwith anda personhasknowinglyor recklesslycarriedout theactivity
without complyingwith thecondition,and that the offenceis punishableon
convictionby a fine not exceeding$100,000.

It is proposedby newparagraph21A(4)(a) to createas a defencefor prosecutionunder
subsection(1) or (2) that the activity wascarriedout in an emergencyto savea person
from deathor seriousinjury, to securethe safetyof a ship or aircraftor the safetyof
equipmentor facilities of high value,or to protectthe environment. New paragraph
21A(4)(b)will providea defencewherea personwasauthorisedto carry out the
activity. This providesa defencefor personswho haveauthorisationsfrom other
Partiesto the Madrid Protocol.

Subclauses(6) and(7) providefor the offenceto be indictablebut that it maybe heard
anddeterminedin a court of summaryjurisdiction. This is in similar termsto that
of new section19C (seenoteson clause18).

Clause21 - Repealof section

Clause21 proposesto repealsection24, which currentlyprovidesthatoffencesmay
beprosecutedsummarilyor by indictment. Sections4G.4H and4Jof the Crimes Act
1914 now providesfor suchmatters.
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Clause22 - Insertionof heading

Before section25 the heading“Part 7 - Miscellaneous”will beinserted,for drafting
reasons.

Clause23 - Delegation

By clause21 thedelegationsectionof the Act will be repealedandreplacedwith a
,new section27 to allow for delegationof theMinister’s functionsandpowersto an
officer of, or personemployedin, the Department.Theexceptionto this will be
certain powersandfunctions in relation to comprehensiveenvironmental
evaluationsunderPart3 andthesewill notbe ableto be delegated.

Clause24 - Reviewof decisions

Clause24 amendssection28 of the Principal Act so that decisionswhichhavebeen
madeunder the new provisionsrelatingto environmentalimpactassessment,that
is, new sectionsliE, 121-I, subsection12L(4), section12N and12Pwill beableto be
reviewedby the AdministrativeAppealsTribunal.

Clause25- Regulations

Section29 empowersthe Governor-Generalto makeregulationson a rangeof
mattersnecessaryor convenientto give effect to the provisionsof the Principal Act,
theAgreed Measuresand the Conventionfor the Conservationof Antarctic Seals
(theSealsConvention). Clause25 will amendthe sectionto provide for some
additionalmattersas well asdeletingreferencesto the AgreedMeasures.

Paragraph(lMa) proposesto adda newparagraphto subsection29(l) allowing the
making of regulationsto provideproceduresfor dealing with a comprehensive
environmentalevaluationreceivedfrom a party to theMadrid Protocolin relation
to an activity proposedto be carriedout by the partyin the Antarctic,or providing for
themanagementand disposalof wastein theAntarctic,or theremovalof waste
from the Antarctic.

Paragraph(1(b)will provide for regulationsto be madein respectto the settingof fees
for processingapplicationsfor permitsandenvironmentalimpactassessmentas well
as the grantingof permitsandauthorisations.

Subsection2 will deletereferencesto AgreedMeasures(paragraph(a)) andprovide
for the new protectedarearegimeonceAnnex V becomeseffective(paragraph(b)).

Clause26 - Headingto schedule

TheScheduleat the endof the Act now consistsonly of the text of the Convention
for theConservationof Antarctic Seals,which is now thesubjectof regulations
undertheAct. Furtherschedulesarerequiredto be added,soclause26 proposesto
changethe headingto ‘Schedule1,

Clause27 - Furtheramendments

ThePrincipal Act will befurther amendedasprovidedfor in Schedule1.
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Clause28- Addition of schedules

Clause28 will insertnew Schedule2 which relatesto amendmentsto the Seals
Conventionin 1988. New Schedule3 will be the text of the Madrid Protocol,apart
from Annex IV which hasbeenimplementedby amendmentsto the Protection of
the Sea (Preventionof Poltution from Ships) Act 1983.

PARTS-AMENDMENT OFTHE ANTARCTIC MARINE LiVING RESOURCES
CONSERVATIONACT 1981

Clause29- PrincipalAct

TheAct to be amendedin thisPart is theAntarctic Marine Living Resources
ConservationAct 1981. As providedfor in subclause2(1) this Part will commenceon
RoyalAssent.

Clause30 - Arrestwithoutwarrant

Clause30 will amendsection 15 of the PrincipalAct by addingnew subsection(4)
which will provide that nothing in thesectionpreventsthearrestof a personunder
anyother law. Theamendmentis requiredto allow otherlaws in relation to arrest
to apply to the Antarctic Marine Living ResourcesConservationAct 1981. The
amendmentwill makethe arrestwithout warrantprovisionsof the Act consistent
with thoseof the Antarctic Treaty Environment Protection Act 1980.

PART4- REPEALOFANTARCTIC MiNING PROHIBITIONACT 1991

Clause31 - Repealof Act

Clause31 proposesto repealtheAntarctic Mining Prohibition Act 1991. It is
proposedto incorporatethe provisionsof theAct into the Antarctic Treaty
(EnvironmentProtection)Act 1980,asoutlined, oncethe Madrid Protocolentersinto
force.

SCHEDULE1

This Schedulemakessometechnicalamendmentsto the Act after the Madrid
Protocolentersinto force. Subsections7(l), 17(8) and21(1) areamendedto takeinto
accounta newdefinition andsubsection12(1) is amendedto reflect that theAgreed
Measuresareto bereplacedwith the Madrid Protocol.

Section8 is amendedby omittingsubsections(7) and(8), which currently providefor
the designationof speciallyprotectedspecies. This amendmentwill notcommence
until the Madrid Protocolcomesinto force, and the newprovisionsproviding for
speciallyprotectedspecieswill also takeeffectthen(seenoteson clause9).

SCHEDULE2

Schedule2 setsout the new Schedulein relation to the SealsConventionwhich is to
be addedto thePrincipalAct.
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The currentSchedule,“Convention for the Conservationof AntarcticSeals” will be
numberedasScheduleI.

New Schedule2 will bea copy of theEnglish text of relevantparagraphsof the
‘Report of the 1988 Meetingof the Representativesof the ContractingPartiesto the
SealsConvention’. Theseparagraphsamendthe Annex to the Conventionfor the
Conservationof Antarctic Seals,a copy of which is at theSchedulenow to be known
asSchedule1. Theeffect of theseamendmentsis to alter the datefrom whena year
shall run andthedateby which information in relation to sealskilled or captured
shall beprovidedto otherContractingParties, Thereis alsoan additionto the
Annex to providefor cooperationandexchangeof information with Contracting
Partiesto otheragreementswithin the Antarctic TreatySystem,for exampleaParty
to the Conventionon the Conservationof Antarctic MarineLiving Resources.
Finally, protectionduring the breedingseasonhasbeenextendedto Weddellseal
pupswhich areless thanoneyearold. Previously,protectionhadonly beenafforded
to thoseWeddellsealsoneyearold or older.

New Schedule3 will bea copy of theProtocolon EnvironmentalProtectionto the
Antarctic Treaty (theMadrid Protocol),including AnnexesI, II, III andV. Annex IV,
Preventionof MarinePollution, hasbeenincluded as a scheduleto the Protection of
the Sea (Preventionof Pollution from Ships) Act 7983, this being the Act that has
implementedobligationsarising from this Annex.
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