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ANTARCTIC (ENVIRONMENT PROTECTION)
LEGISLATION AMENDMENT BILL 1992

OUTLINE

This Bill will amendthe Antarctic Treaty (EnvironmentProtection) Act 1980 to give
the force of law in Australia to obligationsarisingfrom the Protocolon
EnvironmentalProtectionto the AntarcticTreaty (the Madrid Protocol). Australia
adoptedthe Madrid Protocolon 4 October1991, The Protocolprovidesfor
comprehensiveprotectionof the Antarctic environmentand includesa prohibition
on mining. Theopportunityis alsobeingtakento makea numberof other minor
amendments.

The principal featuresare:

to makeamendmentsnecessaryfor Australia’sratificationof theMadrid
Protocol,including provisionfor:

- environmentalimpact assessmentin the Antarctic;
- a newsystemof protectedareasin theAntarctic;
- greaterprotectionfor Antarctic faunaandflora andtheir habitat;
- the making of regulationsproviding for environmentalimpact

assessmentprocedures,andfor wastemanagementandwaste
disposal;

to incorporatethe provisionsof the Antarctic Mining Prohibition Act
1991 (with someamendmentswhich areconsistentwith the Madrid
Protocol) into the Antarctic Treaty (EnvironmentProtection) Act 1980.
This amendmentwill commenceoncethe Protocolentersinto force,
when theAntarctic Mining Prohibition Act will be repealed.

FINANCIAL IMPACT STATEMENT

It is notexpectedthat thesemeasureswill haveanyeffect on revenue.
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NOTESON CLAUSES

I
PART 1- PRELIMINARY

Cause1 - Shorttitle

This clauseprovidesfor the Act to be cited as the Antarctic (EnvironmentProtection)
Legislation AmendmentAct 1992.

Cause2 - Commencement

By subclause2(1). Parts1 (Preliminary)and3 (Amendmentsto the Antarctic Marine
Living ResourcesConservationAct 1981) wiU commenceon the dateof Royal Assent
to theAct. But for this clause,theprovisionswould, by reasonof subsection5(1A) of
the Acts InterpretationAct 1901, comeinto operationon the twenty-eighthdayafter
the dateof Assent

Subclause2(2) providesthat subsections12(2) and17(2)will commenceon 1 April
2994. Theseprovisionsrelateto thekeepingof dogsin theAntarctic, which are
prohibitedby theMadrid Protocol(which is definedin subclause6(1)) after thatdate.

Subclause2(3) providesfor thefollowing provisionsto commencefrom a dayto be
fixed by Proclamation,which maybeon or after thedateon which theProtocol
entersinto force:

- subsection6(2) definesa numberof expressionsusedin provisionsto
commencefrom that date;

- section9 andsubsections13(3) and(4) will incorporatetheProtocol’s
provisionsrelatingto speciallyprotectedspecies;

- paragraph12(3)(b)will providethat in decidingwhetherto issue
permits,the Ministershallhaveregardto the Protocolwhichwill
replacethe AgreedMeasuresfor the Conservationof Antarctic Fauna
andFlora which arecurrently in force;

- subsection17(3) andsection27 also relateto the replacementof the
Agreed Measureswith theProtocol;

- section18 andPart4, relateto incorporationof the Antarctic Mining
Prohibition Act 1991 (with someminor amendments)into the Antarctic
Treaty (EnvironmentProtection) Act 1980.

Foreaseof referencethroughoutthesenotes,this subclausewill bereferredto in
termsof ‘when the Protocolentersinto force’ to indicatethe applicationof this
subclause.

Subclause2(4)providesthat if the provisionsin subclause2(3)havenot commenced
within 6 monthsof the datethat the Protocolentersinto force they will commence
the dayafterthe 6 monthsexpires.
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Subclause2(5)providesfor a numberof provisionsto commenceon a day to be fixed

~ by Proclamation,which may beon or after theday on which AnnexV to the Protocol
V (which relatesto protectedareas)becomeseffective. Annex V wasconcludedby the

AntarcticTreaty ConsultativePartiesat their sixteenthmeeting,and its entry into
force dependson both theentry into force of the Protocolitself andthe
recommendationby which thePartiesagreedto adoptthe Annex. This datemaybe
different from the dateon which the Protocolentersinto force. All of the provisions
listed havethe effect of incorporatinginto the Antarctic Treaty (Environment
Protection)Act thenewsystemof Antarcticprotectedareasto beestablishedby
Annex V.

For easeof referencethroughoutthesenotes,this subclausewill bereferredto in
termsof ‘when Annex V becomeseffective’ to indicatethe applicationof this
subclause.

Subclause2161makessimilar provisionto that of subclause2(4), that is, the
provisionslistedin subclause2(5) will commence,at thelatest,on the day after the
expiry of 6 monthsfrom whenAnnex V becomeseffective.

Subclause2(71 providesfor theremainingprovisionsnot mentionedaboveto
commenceat theendof the periodof 6 monthsfrom whenthe Act receivesRoyal
Assent. This will allow for the makingof necessaryregulations,in particular
regulationsrelating to proceduresfor environmentalimpactassessments,andwaste
managementanddisposal.

Further explanationsof commencementdatesare included in the explanationof the
individual clausesbelow.

PART2- AMENDMENTS OFThEANTARCTIC TREATY (ENVIRONMENT
PROTECTION)ACT 1980

Clause3- Principal Act

Referencesto the Principal Act in this Partare referencesto the Antarctic Treaty
(EnvironmentProtection) Act 1980.

Cause4- Preamble

This clausewill insertnew paragraphsin the Preambleof the PrincipalAct to reflect
that the legislationgives effect to the Protocolon EnvironmentalProtectionto the
Antarctic Treaty (the Madrid Protocol).

Cause5 - Insertionof newheading
This is a drafting amendmentto allow easeof referenceby insertinganumberof

Partsinto thePrincipal Act. By this clause“Part 1- Preliminary”is inserted.

Clause6 - Interpretation
This clausewill amenda numberof definitionsin section3 of thePrincipal Act. A
numberof new definitions arealso inserted,and the definitionsrelatingto mining
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prohibition asprovidedfor in the Antarctic Mining Prohibition Act 1991 (with some
minor amendmentsto reflect the Madrid Protocol) are incorporated.

Subclause6(1) commencesasprovidedby subclause2(7), that is, 6 monthsafter Royal
Assent.

Paragraph60)(a) will insert a referenceto nativeinvertebratesin the definitionof an
animal.

Paragraph6(1)(b) will insert a referenceto Part 2’ which is beinginsertedfor drafting
reasons.

Paragraph6(0(c) will amendthe definitionof the “SealsConvention”to reflect
amendmentsto that Convention. The amendmentswill be includedin new
Schedule2.

It is proposedby paragraph60)(d) to omit the definitionsof “native bird” and
“native mammal”and substitutenew definitionswhich reflectthe extended
definitions asprovidedfor in Annex II to theProtocol,and includedeadspecimens,
as follows:

‘nativebird’ meansany memberof the ClassAyes,at any stageof its life cycle
(including eggs),that is indigenousto theAntarctic or comesthereseasonally
throughnaturalmigrations,or anydeadspecimenof that Class. This will ensure
that permitsarerequiredto takedeadspecimens,which arepartof the ecosystemof
the Antarctic.

‘native mammal’ meansany memberof theClassMammalia,at any stageof
its life cycle, that is indigenousto the Antarcticor comesto the Antarctic seasonally
through naturalmigrations,or anydeadspecimenof that Class,butexcludeswhales
and sealswhich areprotectedunderseparateinternationalinstrumentsand
Australian legislation.

New paragraph6(1)(e)will insertthe following definitions:

‘basicenvironmentalprinciples’meanstheprinciplesset out in Article 3 of

the Protocol,which providesthat protectionof the Antarcticenvironment,its
dependentandassociatedecosystemsandthe intrinsic valueof the Antarctic,
includingits wildernessandaestheticvalueandvaluefor scientificresearch,shallbe
fundamentalconsiderationsin the planningandconductof all activities in the
AntarcticTreaty area.

‘CAMLR Convention’ meansthe Conventionon the Conservationof
Antarctic MarineUving Resources,which is implementedinto Australianlaw by
the Antarctic Marine Living ResourcesConservationAct 1981; a copy of the text of
the Conventionis set out in the Scheduleto that Act.

‘CEMP site’ meansa monitoring siteestablishedunderthe CAMLR Ecosystem
Monitoring Program(CEMP). Theseare land-basedsitesestablishedto monitor
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predatorsof marineresources,that is birds andseals,for possibleeffectsarisingfrom
fishing activity.

‘Madrid Protocol’ is the Protocolon EnvironmentalProtectionto the
AntarcticTreaty. The Protocolis accompaniedby five Annexesrelatingto:
EnvironmentalImpact Assessment(Annex I); Conservationof Antarctic Faunaand
Flora(Annex ID; WasteDisposal andWasteManagement(Annex Ill); Preventionof
MarinePollution (Annex IV); andArea Protectionand Management(AnnexV). A
copy of the text is in Schedule3 with the exceptionof AnnexIV. (Annex IV hasbeen
implementedby way of amendmentto the Protection of the Sea (Prevention of
Pollution from Ships)Act 1983 anda copy of the text canbe found in Schedule12 to
thatAct.)

‘native invertebrate’is definedas any terrestrialor freshwater invertebrate,at
any stageof its life cycle, indigenousto the Antarctic. Annex II to the Protocol
introducesprotectionof invertebratesas well as otheranimalsandplants.

‘whale’ meansany memberof the sub-orderMysticetior Odontocetiof the
orderCetacea. Whalesareexcludedfrom thisAct as theyareprovidedfor in the
WhaleProtection Act 1980.

Paragraph6(1)(f) is a technicalamendmentwhich amendssubsection3(3)of the
PrincipalAct in orderto reflect an amendmentto the Crimes Act 1914 sothat,
broadly,a referenceto anoffencewill includeconspiracyasprovidedfor in thatAct.

By paragraphs6(0(g)andihi subsection3(5) is amendedtoreflect that theProtocol
will replacethe AgreedMeasuresonceit entersinto force.

Subclause6(2)will commenceasprovidedfor by subclause2(3), that is, thedateof
entry into force of the Protocol.

Paragraph6(2)(a)reflectsthat theProtocolwill replacethe AgreedMeasuresonceit
entersinto force.

Paragraph6(2Xbwill amendsection3 by including a referenceto nativeplantsin the
definition of “speciallyprotectedspecies”.

Paragraph6(21(c) will omit the definition of “authorityof anotherContractingParty”.
A newdefinition ‘recognisedforeignauthority’ is to beinsertedasprovidedfor in
paragraph6(2)(c).

Paragraph6(2)(d)will inserta numberof newdefinitionsas follows:

‘Australian national’ is an Australiancitizen, a bodycorporateincorporatedin
Australiaor a bodycorporatewhoseactivities aremainly carriedout in Australia
regardlessof theplaceof incorporation.

‘continentalshelf is to takethe meaningthat it hasin the Seasand
SubmergedLands Act 1973.
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‘mineral’ is to meanany non-living, non-renewablenaturalresource. This
includesfossil fuels,metallic andnon-metallicmineralsas well as oil andoil shale.

‘mining activity’ is definedto include anyactsthat areconnectedwith the
recoveryor exploitationof minerals. Such adsincludeprospectingandexploringfor
minerals. It is not the intention to includesuchactivities that would notnormally
beconsideredas mining, suchas themaking of aroador the clearingof a site for a
building. The definition excludesactivities associatedwith scientificinvestigation
andscientificresearchas thosetermsareusedin the AntarcticTreaty. It also
excludesthoseactivitiesnecessaryfor supportof suchactivity, for example,the
building, maintenanceandsupplyof stations. The definition will allow the conduct
of legitimategeologicalresearch.Whilst the terms‘scientific investigation’and
‘scientific research’arenotdefinedthey are to takethe meaningthat is implied and
acceptedunderthe AntarcticTreaty.

‘recognisedforeign authority’ is definedto meana permit,authorityor
arrangementthat hasbeenissued,given or madeby anotherParty to the ?rotocol.
The definitionalso takesinto accountthat Annex V. which relatesto protectedareas,
hasa different procedurefor coming into effect,

By paragraph6(3)(a)referencesto “AgreedMeasures”,“site of specialscientific
interest”and “speciallyprotectedarea”will be omitted from subsection3(l) once
Annex V becomeseffective. From thatdate,the existingsystemof protectedareas
will be replacedby a newsystemto be introducedby this Annex.

Paragraph6(3)(b) will insertnewdefinitionsrelatingto thenew protectedarea
system,definedby referenceto sections8 or 8A which describethe procedurefor
designationof theareas. The following providesinformation on the areas,as
provided for in Annex V to the Protocol:

‘Antarctic speciallymanagedarea’meansan area,designatedunderArticle 6
of AnnexV, in which a numberof activities arebeing conductedor may, in the
future, beconducted.The reasonfor suchareasis to ensurethat managementwill
assistin planningandco-ordinatingactivities,avoid possibleconflicts, improveco-
operationbetweenParties,or minimise environmentalimpacts. An exampleof
suchanareawould be anareawherea numberof scientificstationsare locatedclose
together. Antarctic speciallymanagedareasmay includeoneor moreAntarctic
speciallyprotectedareasandmay consistof, or include,historicsitesor monuments.

‘Antarctic speciallyprotectedarea’meansanareadesignatedunderArticle 6 of
Annex V in order to protectoutstandingenvironmental,scientific, historic, aesthetic
or wildernessvalues,any combinationof thosevalues,or ongoingplannedscientific
research.A permitwill berequired to entertheseareas. An historic siteor
monumentmay alsobe designatedasan Antarctic speciallyprotectedarea.

‘historic monument’ meansa monumentincludedon the list of Historic Sites
andMonumentsreferredto in Article Sof Annex V. Any monunentof recognised
historic valuemaybe listedunderArticle 8 andtherebybe protectedunderthe
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specific provisionsrelatingto suchmonuments. In addition,a recognisedhistoric
monumentmay bedesignatedas,or includedwithin, an Antarctic speciallyprotected
areaor anAntarctic speciallymanagedareaunderArticle 6, in which caseit shallbe
protectedundertheprovisionsrelatingto the relevanttype of protectedarea.

‘historic site’ meansa site includedon the list of Historic Sitesand
Monumentsreferredto in Article 8 of AnnexV. The furtherprotectionaccordedto
historic monumentsalso appliesto historic sites.

Cause7-ActbindsCrown

Thisclausewill amendthe currentprovisionto include the Crown in the right of

the AustralianCapitalTerritory andof Norfolk Island.

Cause8- Newsection7A, 7B, etc

Ciauseflcommences6 monthsafter RoyalAssentasprovidedfor in subclause2(3).
It providesfor the inclusionof a new section7A which will requirethat in exercising
powersandperformingdutiesunderthe Act, the Minister mustact in amannerthat
is consistentwith the ‘basicenvironmentalprinciples”, which will be defined in
section3 (seenoteson clause6).

A newPart will beinserted,“Part 2 - Conservationof AntarcticFaunaandFlora”.
This Part will broadenthe existingprovisionsrelatingto protectionof faunaand
flora, along thelinesprovidedby Annex II to the Madrid Protocol.

New section76 will providethat, unlessthe contraryintentionappears,andapart
from expressionsdefinedin section3, anyexpressionusedboth in this Partandin
the AgreedMeasureshas the samemeaningas in thoseMeasures.This provisionis
necessarysincethe referenceto theAgreedMeasureswill be removedfrom
subsection3(5),butas Part2 relateslargely to the AgreedMeasuresit will needtobe
retainedfor thepurposesof Part2 until the Protocolentersinto force.

Cause9- Insertionof new section7C

This clausewill insertnew section 7C. which will not commencebeforethe Madrid
Protocolentersinto force, andprovidesfor declarationof speciesof native
mammals,birdsor plantsas speciallyprotectedspecies,if they are sodesignated
underAnnex II to the Protocol. Subsections8(7) and(8) of the PrincipalAct currently
providefor the designationof speciallyprotectedspeciesof mammalsandbirds; the
Protocolalso accordsthis protectionto speciesof plants. New subsection7C(2)will
continuethe protectionof currentlydesignatedspeciallyprotectedspecies,so that it
will not benecessaryto makeafurther declarationoncetheProtocolentersinto
force. (Subsections8(7)and8(8) will berepealedat thesametimethat new section7C
commences).Provisionis madefor speciallyprotectedspeciesto be declaredas such
by a notice in the Gazette. Any variationor revocationof a declarationmustalsobe
by a noticein theGazette.

Cause10- Repealof section7B

New section7B will berepealedonceAnnex V becomeseffectiveas it will no longer
benecessaryto referto theAgreedMeasures,which will be replacedby AnnexesII
andV to the Madrid Protocol.
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Clause11 - Antarcticspeciallyprotectedareasetc

Section8 of the PrincipalAct currently providesfor thedesignationof protected
areasandspeciallyprotectedspecies.

pauseII will repealsection8 of thePrincipalAct andinsertnewsection8. which
will providefor anew protectedareasystemin accordancewith AnnexV to the
Madrid Protocol. Theseprovisionswill not commenceuntil Annex V becomes
effective.

New subsection8(1) repeatsthe definitionof ‘area currently providedin subsection
8(1) of thePrincipal Act.

New subsection8(2)will providefor the declarationby the Governor-Generalof
Antarctic speciallyprotectedareasor Antarcticspeciallymanagedareas.

New subsection8(3) will providethat designationof areasby theAntarctic Treaty
ConsultativePartiesunderArticle 6 of Annex V is necessarybeforea declarationmay
be madeundernew subsection8(2).

New subsection8(4) is in effectsubsection8(5)of thePrincipal Act butwill be
amendedto reflect the new protectedareasregime. It will providefor designated
areasto include the depthof subsoil,the watersandsea-bedbelow anyiceshelfor sea
andsubsoilbelowany sea-bedthatmaybespecified(if any).

New subsection8(5) providesthat anareathatwasdeclareda speciallyprotectedarea
or siteof specialscientific interestbeforethe commencementof this sectionwill be
takento havebeendeclaredto beanAntarctic speciallyprotectedareaunder
subsection(2) whenthe sectioncommences.

New subsection8(6) providesfor variationof theboundariesof a protectedarea,or
revocationof a declarationin respectof suchan area,if suchvariationor revocation
hasbeenadoptedby the Antarctic TreatyConsultativeParties.

New subsection8A(l) providesfor the declarationby theGovernor-Generalof
historic sitesandmonumentsandnew subsectionSA(2) providesthat sucha
declarationmayonly bemadeafter asiteor monumenthasbeenlistedby the
Antarctic Treaty ConsultativePartiesin accordancewith Article 8 of Annex V.

New subsection8A(3) will providefor variationor revocationof adeclarationof an
historic siteor monument,if suchvariationor revocationhasbeenadoptedby the
Antarctic Treaty ConsultativeParties.

New sections8 andBA commencewhenAnnex V becomeseffective.

Clause12- Grantandrenewalof permit

Clause12 will amendsection9 of thePrincipal Act. Subsection9(1) currently
providesthat the Minister, on such conditionsasheor shethinks fit, maygrant
permitsauthorisingactivities which would otherwisebe prohibitedundersection19
of the Act.
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Subclause12(111 whichcommences6 monthsafter Royal Assent,will:

- amendsubsection9(1)by insertingareferenceto newparagraph
19(1)(ca).insertedby subclause170), to precludegrantof apermit to
import certainsubstancesinto the Antarctic (paragraph(aJ).

- insertnew subsection9(11A). to provide thatpermitsshall specifythe
areain whichan activity is to becarriedon (paragraph(bD.

- insert new subsection912A1 whichwill provide that theMinister may
not issuea permit to which Part3 (environmentalimpactassessment)
appliesunlessthe Ministerhasauthorisedthe proponentof the activity
to carry on theactivity (paragraphjcfl. This will ensurethat an
environmentalimpact assessmentis carriedout wherenecessaryin
respectof an activity for which apermit is required,beforea permitmay
beissued.

- insert new subsection9(2111 which will providethat theMinister may
not granta permit authorisingapersonto enteror carryon anactivity
in a CEMP siteunlessa permitauthorisingthepersonto enterthe site
hasbeengrantedeitherunderregulationsunder the Antarctic Marine
Living ResourcesConservationAct 1981 or by anotherContractingParty
to the Conventionon the Conservationof Antarctic MarineLiving
Resources(paragraph(c)). The terms‘CEMP site’ and‘CAMLR
Convention’aredefinedin subclause6(1). This provisionis necessary
to takeinto accounta new systemof protectedareasto beestablished
underthe CAMLR Convention,which aimsto protectland-basedsites
wheremonitoring of marinepredators(suchaspenguinsandseals)is
carriedout. The permit systemto be establishedunderregulations
underthe Antarctic MarineLiving ResourcesConservationAct will
restrictentry to suchsites,andwill alsoregulateactivities in them.
However,to ensurethat Australiacontinuesto comply with its
obligationsunderthe AgreedMeasures,andlater theMadrid Protocol,
it is necessaryto providethat personsintendingto carry out activities in
CEMPsites(for exampleweighing or taggingpenguins)alsohavea
permitunder the Principal Act.

- by paragraph(dl omit subsection9(6), which is a powerto make
regulationsin respectof fees for the grantof permits. Thisprovision
will be includedin section29 (seenoteson clause25).

Subclause12t2~will amendsubsection9(1)by insertinga referenceto new paragraph
19(1)(ca~andby omittingareferenceto existingparagraph19(2)(f). These
amendmentswill precludethe issueof a permit to allow a dog to run free, sincethe
keepingof dogswill be prohibited. Theseamendmentswill commenceon 1 April
1994,which is thedatethe Protocolprohibits the introductionor keepingof dogsin
the Antarctic.



10

Subclause12(3) will amendsection9 to:

- inserta referencetonew paragraph19(19(f) in subsection9(1) (paragraph
12(3)(a)). This is a minordrafting amendmentto ensureconsistency
betweenthe amendmentsto subsections9(1)and 19(1), andwill not
commenceuntil Annex V becomeseffective.

- omit “Agreed Measures”from subsection9(2)andsubstitute“Madrid
Protocol” (paragraph12(31(b)). This will ensurethat in deciding
whether to issue permitsundersubsection9(1) the Minister will have
regardto the purposesandprinciplesof theProtocolratherthan the
AgreedMeasures,which will besupersededby the provisionsof the
Protocol. This provisioncommenceswhen theProtocolentersinto
force.

Clause13- Restrictionsapplicableto permits

Clause13 will amendsection10, which providesthat permitsmayonly be grantedin
certaincircumstancesandwith certainrestrictions.

Subclause13(1) will makeminoramendmentsto subsection10(1), which specifies
circumstancesin which permitsmay beissuedto undertakeactivities involving
animals.

Subparagraph1O(1)(a)(ii) will be amendedto providethat the Minister shallnot issue
a permit to kill, take, injure or otherwiseinterferewith a nativebird or native
mammal unless(amongotherconsiderations)the habitatsessentialto their
existencewill be maintained(paragraph13(11(a)).

Paragraph13(1)(b) will omit subparagraph10(1)(b)(i) which providesthatpermits
maybe issuedwherenecessaryto provideessentialfood for humansor working
dogs. This provisionis no longernecessary,sincethe presenceof dogsis to be
prohibited,andbecausesubsection19(3) providesthatanoffenceis notcommitted
whereanaction which would otherwisebecontraryto theAct is donein casesof
emergency(which could involve the taking of an animal for essentialfood).

Paragraph13(l)(b) will alsoinsertnew subparagraph10(1)(b)(i) toprovidethatoneof
the circumstancesin which a permit maybeissuedis to theextentthat it is necessary
for the constructionandoperationof scientificsupportfacilities.

Subparagraph1O(1)(c)of thePrincipal Act providesthata permit may only be issued
in thecaseof a speciallyprotectedspeciesof animalsif (i) it is requiredfor a
compellingscientific purpose,and(ii) the Minister is satisfiedthat the activities
authorisedby the permit will notjeopardisetheexistingecologicalsystemor the
survivalof thatspecies.Paragraph(c) of subclause13(1) will amendsubparagraph
1O(1)(c)(ii) so that the Ministermustalso besatisfiedthat theactivities will not
jeopardisethe recoveryof that speciesor of the local populationof birds or
mammals. This will widen theexisting protection.
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New subsectionlUCIA) insertedby p~agraph13(1)(d)will providethatapermit
authorisinga personto kill, take,injure or otherwiseinterferewith nativebird or
mammalmustspecifyas a conditionthat thebird or mammalis to bedealtwith in
themannerthat involvesthe leastdegreeof pain andsuffering practicable. This
reflectsa requirementof Annex II to the Madrid Protocol.

Paragraph13(1)(d)will alsoinsert newsubsection10(1B) which will extendto plants
theexistingprotectionof mammalsandbirdsprovidedby subsection10(1). N~i
paragraph10(IBXa) will specifyrestrictionson the grantof permitsto gather,collect,
damageor otherwiseinterferewith a nativeplant. Thesewill requirethat the
Minister is satisfied,aftertaking into accountthe numberof plantsof any speciesthat
maybeaffectedbecauseof thatpermitandall otherrelevantpermits,that the variety
of speciesof nativeplants,the habitatsessentialto the existenceof the native
animalsandnativeplants,andthe balanceof the naturalecologicalsystemsexisting
within the Antarctic will be maintained.

New paragraph10(TA)(b) will requirethat permitswill only be issuedto the extent
that they arenecessaryfor providingspecimensfor scientificresearch,public
educationor suchothereducationalor cultural purposesas the Minister thinks fit,
andthe constructionandoperationof scientific supportfacilities.

Paragraph(dl will alsoinsert newsubsectionl0(2)~which will notallow a permit to
begrantedto authorisethe bringinginto the Antarctica dog,or a live bird that is not
indigenousto the Antarctic. A consequentialamendmentto subsection10(3)
insertedby p~agraph13(1)(eIwill ensurethatno doubtarises.

Paragraph(f) of subclause131fl will omit paragraph10(4)(b) of the Principal Act,
which requiresthat anypermit allowing the introductionof anon-indigenous
specimenis to include a conditionthat suchspecimenbe removedfrom the
Antarcticor destroyedafterit hasservedits purpose. New paragraph10(4Xbl will
strengthenthis to requireremovalor destructioneitherassoonaspossibleafter it
hasservedits purpose,if this occursbeforethe permit ceasesto bein force This is
consistentwith the requirementsof the Protocolto preventescapeof non-
indigenousorganisms.

Subsection10(5),which prescribesconditionsto beplacedon permitsallowing the
importation of dogsto the Antarctic,will beomittedsincesuch importationwill be
prohibited(pg~~agraph13(1)(g).

Paragraph(g) will alsoinsert newsubsection10f~which will providethat a permit
authorisinga personto bring into the Antarcticanimalsor plantsthatare not
indigenousto theAntarctic mustspecifythe number,speciesand,in the case
animals,theageandsex of theanimals. A permitmustalso specifyas a condition
that the personmusttakeall reasonableprecautionsto preventany of the animals
from escapingor any of theplantsor animalsfrom cominginto contactwith the
nativefauna or flora. This broadensthe protectioncurrently providedto indigenous
speciesfrom possibleintroductionof non-indigenousspeciesandreflectsthe
requirementsof the Protocol.
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Subsection10(6)specifiesthatpermitsmay only beissuedto allowan activity to be
carriedon in a speciallyprotectedareain certaincircumstances.New paragraph
10(6)(c)will provide thatif thereis a managementplanfor the areathen activities
mustbe carriedout in accordancewith that plan(paragraph13(1)(h)). This
requirementwas introducedat the fifteenthAntarctic Treaty ConsultativeMeeting.
This provisionwill bereplacedwith a newparagraphwhenAnnexV becomes
effective.

Amendmentsmadeby subclause13(1) commence6 monthsalter RoyalAssent.

Subclause13(2) providesthat theseamendmentsto section10 do notapply in

relation to permitsgrantedbeforethe commencementof theseprovisions.

Subclause13(3) makesfurther amendmentsto subsectiontO of the Principal Act,

howevertheseamendmentswill not commenceuntil the Protocolentersinto force.

New paragraph1OUBXc) will providethat in decidingwhetherto issuea permit in
respectof a speciallyprotectedspeciesof plant, theMinistermustensurethat the
permit is only issuedfor a compellingscientificpurpose,andthat the activities will
not jeopardisetheexistingecologicalsystemor the survivalor recoveryof that
speciesor of thelocal populationof plantsof thatspecies(paragraph13(3)(a)). Annex
II introducesprotectionfor speciallyprotectedspeciesof plants,which is currently
only providedfor in respectof mammalsandbirds.

Paragraph(b) of subclause13(3) will removethe referenceto the AgreedMeasuresin
subsection10(3) and insert a referenceto Annex II to
the Madrid Protocol. This is necessaryto ensurethat in issuingpermits theMinister

is requiredto haveregardto the Protocolwhenit replacestheAgreedMeasures.

Amendmentsmadeby subclause3 do not commenceuntil the Protocolentersinto
force.

Subclause13(4) providesthat the amendmentsmadeto section10 by subclause13(3)
do not apply in relationto permitsgrantedbeforecommencementof thenew
subsection.This provisionwill commencewhenthe Protocolentersinto force.

Subclause13(5) will makefurther amendmentsto section10 necessaryfor the
implementationof the new protectedareassystemas providedfor in Annex V.
Theseamendmentswill not commenceuntil Annex V becomeseffective. These
amendmentswill:

- removefrom subsection10(6) thereferenceto “a speciallyprotected
area”andsubstitute“an Antarcticspeciallyprotectedareain respectof
which amanagementplan hasnotbeenadopted”(paragraph13(5)(a)).
Antarctic speciallyprotectedareaswill be designatedunderArticle 6 of
Annex V by adoptionof amanagementplanfor thearea,however,
existingspeciallyprotectedareaswill automaticallybedesignated
Antarctic speciallyprotectedareason commencementof Annex V.
While the Treaty Partiesrecommendedat their fifteenthConsultative
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Meeting that managementplansbe preparedfor all speciallyprotected
areas,it is possiblethatnot all suchplans will havebeenpreparedby the
commencementof Annex V, andtherewill thereforebe Antarctic
speciallyprotectedareasin respectof whichno managementplan has
beenprepared.In thesecases,thecriteria currentlygoverningtheissue
of permits to enterspeciallyprotectedareaswill continueto apply.

- p~ragraph13(51Cc)will omit paragraph10(6)(c)which is being inserted
pendingAnnex V becomingeffective. This provision, insertedby
paragraph(h) of subclause13(1). providesthat a permitmay not
authoriseanactivity to be carriedon in a speciallyprotectedareaunless
the activity canbecarriedon in accordancewith the managementplan,
if any,for the area. This provisionwill beremovedwith the
commencementof Annex V sincesuch speciallyprotectedareaswill no
longerexist.

- insert new subsection10(7)which will providethat, in respectof
Antarctic speciallyprotectedareasfor which a managementplan has
beenprepared,a permit cannotauthoriseentry or activities whichare
not in accordancewith themanagementplan (paragraph13(5)(c)).

- insert new subsection10(S)which will requirethat eachpermit in
respectof anAntarctic speciallyprotectedareamustspecifyasa
conditionthat thepersonmusthavethe permit in his or herpossession
whenthe personis in the area(paragraph13(5)(c)). This reflectsa
requirementof Annex V, andwill meanthatan offenceis committedif
sucha condition is breached(section20 of thePrincipal Act).

Subclause13(6) will providethat the amendmentsmadeby subclause13(5) in
relationto protectedareasdo not apply in relationto permitsgrantedbeforethe
commencementof the subclause.

Clause14 - Variation,suspensionandrevocationof permits

Subsection11 of the Principal Act allows the Minister to vary, suspendor revokea
permit in certaincircumstancesif he or shebelievesit is necessaryeitherbecausea
provisionof the Act in relationto the permit or a conditionof the permithasbeen
contravenedor to ensurethe conservationandprotectionof faunaandflora.

Clause14 will insertnew subsectionUClA) to providethat a permitholdermay
request,with reasons,variationof a permit if reasonsfor the variationaregiven.
The Minister mayvary the permit if he or sheis satisfiedthat thevariation is
justified by thereasonsgiven in the request,and that the variationwould not
authoriseany activity likely to affect adverselythe conservationor protectionof the
faunaandflora of the Antarctic.

Clause15 - Environmentalimpactassessment

Clause15 will inserta newPart - ‘Part 3 - EnvironmentalImpactAssessment”- to
providefor a new procedurein relationto environmentalimpactassessmentas
requiredby theMadrid Protocol. This Partwill embodythegeneralprinciplesof
Article 8 of theProtocolandAnnex I which applyto theplanningof Antarctic
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activities,andwill providethe Minister with certainpowersin relationto thenew
assessmentprocess. Regulationswill implementthe detailedproceduralaspects.

The arrangementswill requirethat all activitiesproposedto beconductedin the
AntarcticTreaty areaaresubject to prior assessmentof their likely impactson the
Antarctic environmentanddependentandassociatedecosystems.In accordance
with Annex I, the assessmentprocesswill havethe following threecomponents:

• determinationas to whethera proposedactivity is likely to haveno more
thana negligible impact on theenvironmentandmay proceedor,
alternatively,requiresa higher levelof assessment.

• an initial environmentalevaluation(lEE) which is to be carriedout in all
casesunlessit hasbeendeterminedthat the proposedactivity would have
no more than a negligible impact on the environment,or unlessa
comprehensiveenvironmentalevaluationis being carriedout. Theaim of
thelEE is to enablea determinationof whethera proposedactivity would
haveno more than a minor or transitoryimpact on the environment,and
to enableidentification of possiblealternativesandof measuresfor
assessingandverifying the impactsof the activity.

• a comprehensiveenvironmentalevaluation(CEE) which is to be prepared
whereit hasbeendeterminedthat a proposedactivity is likely to have
morethanaminor or transitoryimpact. TheCEE is a detailedexamination
of the proposal,its potential impactsandpossiblealternatives,and
measuresto minimise,mitigate,verify andassessthe impacts.

In all casestheproponentwill be responsiblefor preparing,or causingto be prepared,
the requiredassessments.

Noteson the proposedprovisionsof thenew Part follow.

Section12A - Interpretation

‘environment’ is to bedefinedfor the purposesof this Part to ensurethat the
proponentsof activities,which are to be undertakenin the Antarctic Treaty area,also
considerthe likely impactsof thoseactivities on dependentandassociated
ecosystemsoutsidetheAntarctic Treaty area. The intentionis to ensurethat
evaluationsconsiderall the relevantenvironmentalimpacts of the activities to be
conductedin the Antarctic Treaty arearatherthanonly thoseimpactslikely to occur
in theareasouthof 600 southlatitude. However,activities conductedoutsideof the
AntarcticTreaty areado not comewithin the ambit of the regimeevenif someof the
impactsof suchan activity may occurin the AntarcticTreatyarea.

Section125 - Objectof Part

New Section 12Boutlinestheobjectof newPart3 which will providefor the
environmentalimpact assessmentof activities proposedto beconductedin the
Antarctic,andthe regulationof activities thatare likely to adverselyimpactuponthe
environment.
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Section 12C - Partdoesnotapply to certainactivities

It is proposedby new subsection(I) that theMinister may determinethat specified
kindsof activities will not requirewritten environmentalimpact assessments,on
thebasisthat thosetypesof activities arelikely to haveno morethana negligible
impact on the environment.

New subsection(2) providesthat, in additionto activities of a kind specifiedin a
determinationunder subsection(1), the proposedenvironmentalimpact assessment
procedureswill not apply to anymining activity. Mining activity (a definedterm)is
prohibited. This latterexclusionis to ensureconsistencywith newsections19A
(which prohibits mining activity in AustralianAntarcticTerritory) and29B (which
prohibitsmining activity by Australiannationalselsewherein the AntarcticTreaty
area). Mining activity, by virtue of the definition,excludesscientific activities (see
noteson clause6) andaccordinglyscientific activities will fall within the ambit of
this Part.

Section 12D - Preliminaryassessmentof likely impact of activity on Antarctic
environmfnl

New subsection(1) will requirethe‘proponentof theactivity’ (that is, a personor
organisation)to eitherpreparethemselves,or havepreparedby someotherperson
or bodyon their behalf,a written reportof the preliminaryassessmentof the
proposedactivity. By p~agraph(a) this will apply to all activities in theAustralian
Antarctic Territory, andby paragraph(b) to Australiansanywhereelsein the
Antarctic.

The intentionof new subsection(2) is to ensurethat the environmentalimpact
assessmentproceduresareappliednot only to new activities proposedto be
conductedin theAntarctic Treatyarea,butalso to any changein theintensityof
ongoingactivities that wereeitherbeingconductedprior to commencementof this
Part or havebeenauthorisedto becarriedon underthis Part. Thedecommissioning
of a facility is anexampleof the typeof changethatwould requireassessment.The
intentionis to ensurethat all potentiallydamagingactivities areadequatelyassessed.

Section12E - Preliminarydeterminationof likely impact of activity

This sectionwill requirethat theMinister makea determination(in accordancewith
any proceduresto bedetailedin regulationsundertheAct) as to the levelof
environmentalimpact that a proposedactivity is likely to have. The Minister will
also be requiredto inform the proponentin writing of the determination. The object
of the determinationis to indicatewhethera higherlevel of assessment(an initial or
comprehensiveenvironmentalevaluation)is necessaryor whetherthe activity may
be authorisedto proceedwithout further environmentalevaluation.

Section l2F - Activity to proceedif impact negligible

New section 12P providesthat, following determinationthat a proposedactivity is
likely to haveno morethana negligible impact on theenvironment,the Minister is
to authorisea proponentto proceedwith thatactivity. Suchauthorisatiortis to beby
notice in writing andmay be givensubjectto specifiedconditions. Theseconditions
(if any) will beimposedto ensurethat theactivity hasno morethananegligible
impacton the environment. Suchconditionsmay,for example,limit the numberof
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personnelinvolved in an activity at aparticular location or restrictthe timing of the
activity to avoid biologically sensitiveperiods.

Section 12G - Initial environmentalevaluation

Consistentwith the Protocol,new subsection(1) providesthat an lEE will haveto be
preparedfor activitiesdeterminedas likely to havea minoror transitoryimpacton
the environment. In addition, the intentionof this subsectionis to formally make
thepropohentresponsiblefor preparing,or arrangingthepreparationof, any LEE
requiredandfor its forwarding to the Minister.

New subsection(2) providesthat anlEE is to be in theform of a written reportwhich
by paragraph(a) mustcontain,amongstother things,the mattersrequiredunderthe
regulations. The intentionof paragraph(b) is to ensurethat any condusion
regardingthe leveland extentof the likely environmentalimpactsof an activity will
bemadeon thebasisof adequateinformation andanalysis. Paragraph(c) will require
that the lEE includesrecommendationsas to appropriatemeasuresfor assessingand
verifying theactualimpactsof theactivity in thosecaseswherethe assessment
indicatesthat the environmentalimpactsare likely to be minor or transitory. These
measureswiU be requiredto ensurethat activities do notcontinuein caseswhere
they are causingunacceptableor unforeseenimpactson the environment.

New subsection(3) will ensurethat an lEE containssufficient informationand
analysisto enablethe Minister to makean informeddeterminationregardingthe
level andextent of likely environmentalimpactsandregardingthe impositionof
conditionsin respectof authorisationfor the proposedactivity.

Section121-1 - Determinationof likely impact of activity basedon initial
environmentalevaluation

New section12H will requirethat, on thebasisof the lEE prepared,the Minister
makea determinationas to the levelof environmentalimpact that a proposed
activity is likely to have. The Ministerwill alsobe requiredto inform theproponent
in writing of the determination. Theobjectof the determinationis to indicate
whether a higher level of assessment(a comprehensiveenvironmentalevaluation)
is necessaryor whetherthe activity maybe authorisedto proceedwithout further
evaluation.

Section 12J - Authorisation of activity likely to haveminor etc. impacton
environment
The intentionof new subsection(1) is to enablethe Minister to authorisethe
undertakingof an activity that heor shehasdeterminedis likely to haveonly a
minor or transitoryimpact on the environment. Such authorisationis to beby
notice in writing.

Subsection(2) providesthat anauthorisationto proceedmay begiven subjectto
specific conditions(aimedat ensuringconsistencywith the basicenvironmental
principlesestablishedin theProtocol). Subsection(3) proposesthat theseconditions
must,as a minimum, include the requirementthat specifiedproceduresto assess,
verify andminimiseenvironmentalimpactsarecompliedwith during the conduct
of the activity. The intentionof the assessmentandverification conditionsis to
ensurethatanticipatedimpactsremainwithin authorisedlevels and that unforeseen
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impactsaredetectedat anearlystage. Minimisationconditionswill beaimedat
reducingthe adverseimpactsof an activity by, for example,limiting the numberof
personnelinvolved in an activity at aparticularlocation or restrictingthe timing of
the activity to avoid biologicallysensitiveperiods.

Subsection(4) providesthat anauthorisationfor an activity to proceedmay also be
subjectto any prescribedenvironmentalprotectionconditionsin regulations.

Section 12K - Comprehensiveenvironmentalevaluation

Subsection(1) providesthat, if the Minister makesa determinationthat anactivity is
likely to havemorethana minoror transitory impact on the environment,the
proponentof the activity will be requiredto arrangepreparationof a draft anda final
CEE in respectof theactivity andprovidetheseto the Minister. Theseassessments
will berequirednotonly to facilitatenational decisionmakingbut also to meet
Australia’s internationalobligationsunder the Protocol,which include the
circulationof suchdocumentsto otherTreaty Partiesfor comment. The final CEE
will berequiredafterthedraft CEEhasbeencirculatedandconsideredaccordingto
the proceduresprovided for underthe regulations.

Newsubsection(2) providesfor certainmattersin relationto a CEE. By paragraphJal
draftand final CEEsareto contain,amongstother things, themattersrequiredunder
theregulations. Paragraphib)will requirethat the documentsincludea
comprehensiveassessmentof the environmentalimpactsof the activity. Paragraph
f~will requirethat the documentsinclude recommendationsas to appropriate
measuresfor assessingandverifying theactualimpactsof the activity.

New subsection(3) providesfor regulationsto bemadein relationto thedetailed
proceduresfor dealingwith draftandfinal CEEs.

Section12L - Authorisationof activity likely to havemorethan minor etc impaitrin
environmerit

New subsection(1) will requirethat theMinister makea decisionon whetheror not
to authorisethe carryingout of a proposedactivity, afterthe final CEEhasbeendealt
with in accordancewith theregulations.

New subsection(2) providesthat the Minister is to authorisean activity to proceedif
heor sheis satisfiedthat the activity, eitheras originally proposedor incorporating
any requiredmodifications,canbe undertakenin a mannerwhich is not contraryto
the basicenvironmentalprinciples (asdefined). In arriving at adecisionon this
matter,the Minister will takeinto accountthe contentsof the final CEEpreparedon
the activity and any otherrelevantconsideration(whichmay includeadditional
commentsor information receivedregardingthe likely environmentalimpacts of
the proposedactivity). An authorisationto proceedwith an activity, eitheras
proposedor modified,mustbein the form of a notice publishedin the Gazette. Such
notification will meetAustralia’sobligationunderthe Protocolthat all decisions
relatingto CEEsbe madepublicly available.

New subsection(3) providesthat an authorisationto proceedmaybe given subjectto
specific conditionsaimed at ensuringconsistencywith the basicenvironmental
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principles(asdefined). Theseconditionswill indudesuchmattersas the
requirementthat procedures(suchas appropriatemonitoring of key environmental
indicators)areput in placeto assessandverify the actualimpactsof theproposed
activity. The intentionof theseprocedureswill be to enableassessmentsto bemade
of the extentto which impactsare consistentwith the Protocolandto provide
information useful for minimising or mitigating impactsand,whereappropriate,
informationon the needfor suspension,cancellationor modificationof the activity.

Subsection(4) providesthatan authorisationfor an activity to proceedmay also be
subject to any prescribedenvironmentalprotectionconditions.

Subsection(5) providesthat the Minister mustnotauthorisethecarrying out of an
activity if heor sheis notsatisfiedthat the activity canbecarriedout in a manner
which is consistentwith thebasicenvironmentalprinciples. The intentionof this
subsectionis to providethe Minister with the powerto preventtheconductof an
activity which is consideredlikely to haveunacceptableimpacts on the
environment.

Subsection(6) proposesthat in thosecasesthat the Minister decidesnotto authorise
an activity, this decisionandthe reasonsbehindit mustbe notified in the Gazette.
Suchnotification will meetAustralia’sobligationunder theProtocol that all
decisionsrelating to CEEsbe madepublidy available.

Section 12M - Noticeof authorisation

Subsection(1) providesthat, to avoid possibleconfusion,any noticeof authorisation
given by the Minister in accordancewith the environmentalimpact assessment
processwill describetheactivity that is authorised.

Subsection(2) providesthata noticeof authorisationmay specifythat the
authorisationextendsto thosewho will carry out theactivity on behalf,or underthe
control,of the proponent.

Section 17N - Variation, suspensionandrevocationof authorisation

New subsection(1) providesfor the Minister to vary anauthorisationif heor sheis
satisfiedthat it is necessaryto do so to actconsistentlywith the basicenvironmental
principles (asdefined). Theintentionof this subsectionis to enablethe Minister, on
his or herown motion, to makevariationsto an authorisationas and when
necessaryto protectthe environment.

New subsection(2) will enablethe Minister to vary anauthorisation,on thebasisof
a written requestto this effect from thepersonauthorisedto carryon the activity. To
vary theauthorisationthe Minister mustbesatisfiedthat the reasonsgiven in the
requestjustify the variationandthat the variationwould not be inconsistentwith
the basicenvironmentalprinciples. The intentionof this subsectionis to facilitate
changesthat may be requiredto anauthorisationsuchas,for example,thetiming of
the activity or the personsauthorisedto undertakethe activity on behalfof the
proponent.

New subsection(3) providesfor the Minister to suspendor revokean authorisation
if he or sheis satisfiedthata conditionof theauthorisationhasnotbeen,or is not
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being,compliedwith, or if it is necessaryto do sofor consistencywith the basic
1 environmentalprinciplesestablishedunderthe Protocol. A suspensionor

revocationwill beeffectedby the Minister giving notice in accordancewith the
regulations.The intentionof this subsectionis to provide the Minister with the
powerto ensurethat environmentalconditionsarecompliedwith andthat activities
with unforeseenandunacceptableimpactscease.

New subsections(4) and(5~}proposethat an authorisationwill remainsuspendedfor
aperiodspecifiedin thenoticeof suspension(up to a maximumof 90 days)unless,
during this period, proceedingshavecommencedfor an offencerelatingto the
carrying outof theproposedactivity. In suchcasesthesuspensionmay continue
until all proceedingsarecompleted. The intentionof thesesubsectionsis to ensure
that activities arenot unreasonablydelayedunlessthereis reasonableevidencethat
an offencehasbeencommitted.

Section12? - Variation etc. of conditions

This sectionwill providefor the Minister to vary or revokeanyconditions,or
imposefurther conditions, in relationto anauthorisationfor an activity. Variations
may berequired,for example,asa resultof operationalcircumstanceswhichmay
affect the timing of anactivity. Revocationof conditionsmay benecessaryin the
light of additional informationreceivedregardingthe likely or observedimpact of
theactivity or wherean offenceis alleged. Any suchchangein the conditions
applying to anauthorisationwill be effectedby theMinister giving notice in
accordancewith the regulations.

Section 120 - Monitoring of activities

This sectionproposesthat the regulationsmay providefor the monitoring of
authorisedactivities to assesstheir environmentalimpactsandto determinetheir
compliancewith authorisations.This sectionwill providefor the making of
regulationssothat information useful for minimising or mitigating impactsand,
whereappropriate,information on the needfor suspension,cancellationor
modification of an activity canbe sought.

A new headingwill beinserted- “Part 4 - Inspectorsi~-howeverno amendmentsare
madeto the sectionsconcerninginspectors.

Clause16-Insertionof new heading

Thisclausewill inserta newheading- “Part5 - Offence?’~

Clause17 - Offencesrelatingto the environment

Subsections19(1) and(2) of the Principal Act prohibit a rangeof activities which are
potentiallyharmful to the Antarctic environment. Subsection19(3) (seebelow) then
excludesthe operationof subsections(1) and(2) in variouscircumstances.

Subclause17(11 which commences6 monthsafter RoyalAssent,will amend
subsection19(1)of thePrincipal Act by:

- induding in paragraph(1)(a) “nativeinvertebratettalong with native
bird andnativemammal,so that noneof theseanimalsmay bekilled,
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taken,injured or otherwiseinterferedwith (without a permit)
(paragraph17(1)(a)).

insertingnew paragraph(ca) to prohibit the bringing into andkeeping
in the Antarctic of non-sterilesoil,polychlorinatedbiphenyls,or
polystyrenebeadsor chipsor anysimilar kind of packagingmaterial
(paragraph17U)(b)). Theseall posedangersto the environment, In the
caseof non-sterilesoil thereis alwaysthe risk of non-indigenous
bacteriaandvirusesbeing introduced. Polychlorinatedbiphenylsare
particularlytoxic substances.Polystyrenechipsandbeadseasilyblow
away in thewind andcanbeingestedby thebirds andanimals.
Paragraph(h) of subdause17(1)proposesto amendsubsection19(3)of
the Principal Act so that theseactivitiesmay notbe authorisedby
permit.

insertingnew paragraph(cb) whichwill prohibit the introductionto, or
keepingof, any pesticidein theAntarctic(paragraph(b)). Nei~
paragraphl9(3)(ba),to beinsertedby paragraph(g), will providethat this
prohibition doesnotapply wherethe pesticideis to beusedfor
scientific, medical or hygienicpurposes.

Amendmentsto subsection19(2) of thePrincipal Act proposedby subclause17(1)
will:

substitute‘use’ for ‘fly’ in paragraph19(2)(a),so that the current
prohibition of flying an aircraftin sucha manneras to disturba
concentrationof birds will beextendedto any useof anaircraft,for
examplelandingor taking off (paragraph17(1)(c)).

replaceparagraphs(2)(b),(c)and(d) with newparagraphs.These
paragraphscurrentlyprescribedistanceswithin which an activity may
nottakeplace,for example,a vehicle may not bedriven within 200
metresof a concentrationof birds (paragraph19(2)(b)). The proposed
amendmentwould removethesedistancesandusethe formula“in a
mannerthat disturbsa concentrationof birds”. This will provide
greaterprotectionto fauna,for exampledistractingactivity in one
locationmay disturbbirds500 metresaway,howeverin another
location,birds muchclosermay notbedisturbed,perhapsbecausethe
activity is hiddenfrom view (paragraphl7(l)(d)).

replaceparagraph(e) with a newparagraph,which would extendthe
currentprohibition of disturbanceof a concentrationof breedingbirds
while on foot to anyconcentrationof birds, or any bird which is
breedingor moulting (paragraph17(1)(d)).

insertnew paragraph(ea)whichwill prohibit thecarryingoutof any
activity which resultsin the significant adversemodification of the
habitatof any speciesof nativemammal,bird, invertebrateor plant,or
any populationof suchanimalsandplants(paragraph‘17(l)(d)). The
phrase“adverselymodifiedto a significantextent” is noteasyto define
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andshouldbe dealtwith on a caseby casebasisin theMinister’s
considerationof the issueof permitsandconditionsto impose,taking
into accountthe resultsof any environmentalimpactassessment,
proposedto beincludedby clause15.

Subsection19(3) of the Principal Act excludestheoperationof subsections19(1) and
(2) in certaincircumstances:in casesof emergency(paragraph(a)); wherecertain
specimens(apartfrom live domesticfowl) areintroducedto theAntarctic for food
only (paragraph(b)); wherecertainactionsarecarriedout in accordancewith a
permitor anauthorityof anotherContractingParty (paragraph(c)); or, in mostcases,
wherethe actionwasreasonablynecessaryfor the establishment,supplyor operation
of astation(paragraph(d)). Thiswill beamendedby subdause17(11 which
commences6 monthsafter RoyalAssent,by:

- replacingparagraph(a) with a newparagraphproviding that the
operationof subsections(1) and(2) will beexcludedwheretheaction
was donein an emergencyto savea personfrom deathor serious
injury, to securethesafetyor ashipor aircraftor the safetyof
equipmentor facilities of high value,or to protectthe environment
(paragraph17(1)(e)). This wording reflectsthe wordingusedin the
Madrid Protocol,

- replacing “domesticfowl” with “bird” in paragraph(b) sothat no live
non-indigenousbird maybetakento the Antarctic(paragraphl7tlXffl.

- insertingnewparagraph(3)(ba).which will provide thatapesticidemay
beimportedinto the Antarctic whereit is only to beusedfor scientific,
medicalor hygienicpurposes(paragraph17(1)(~.

- inserting in paragraph19(3)(c) referencesto newparagraphs19(l)(ca)and
sothat the operationof thoseparagraphs,which prohibit the

importationof certainsubstancesto the Antarctic,so thatapermit may
notbe issuedto allow suchactivities(paragraph17(1)(h)).

Subclause17121 will makeamendmentsto section 19, which is an offenceprovision,
in respectof dogs. Theseamendmentswill:

- introduce~ pa~graphicaa)to subsection19(1), making it an offence
to keepa dogor, if anownerof a dog, to allow it to remainin the
Antarctic(paragraphl7(2)(a)).

- omit paragraph(2)(f) whichmakesit anoffenceto causeor permit adog
to run free (paragraph(lbj). Thisparagraphwill no longerbenecessary
sinceit will bean offenceto introduceor keepadog in the Antarctic.

- inserta referencetoj~yparagraph(caalin paragraph19(3)(c), sothat
thisaction maynotbeauthorisedby permit (paragraph(ci).

- byparagraph17(Z$d)omit thecurrentreferenceto paragraph(2)(f) in
paragraph19(3)(c), to reflect its omissionfrom subsection19(2).
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The amendmentsmadeby subclause17(2)will commenceon 1 April 1994, from
which datethe Protocolprohibits thepresenceof dogsin the Antarctic.

Subclause17(3) will amendparagraph19(3)(c) to reflectthe newdefinition
‘recognisedforeign authority’. This amendmentcommenceswhen the Protocol
enters into force.

Sitbclause 17(4) will amend section19 of the PrincipalAct to reflect the new protected
areas regime as provided for by Annex V. This subclause will not commence until
Annex V becomes effective, thus the present regime will be retaineduntil then.
New paragraphs will be substitutedfor paragraphs (fl(d) to (g) by paragraph (a) of
subclause 17(4). It will bean offence (subject to the exceptions as provided for in
subsection19(3) of thePrincipal Act) to:

- enter, or carry on art activity, in an Antarctic speciallyprotected area
without a permit (n~uparagraph 19(1)(d)).

- carry on an activity in an Antarctic speciallymanagedarea,unlessin
accordance with the plan of management for that area(new paragraph
19(1)(e)).

- cause damage to or in an historic site, or damage, remove or destroy an
historic monument (new paragraphs 19(1)(f) and(g)).

Paragraph (b) of subclause 17(4) will insert a reference to new paragraph (f) in
paragraph 19(3)(c) of the Principal Act, so that paragraph references in paragraph
19(3)(c) will then provide that:

- no offence is committedin respect of new paragraph(d) if a permit has
beenissuedto authorisethe entry to or activities in an Antarctic
speciallyprotectedarea.

- an offence will be committed if a person carrieson any activity in an
Antarcticspeciallymanagedareaotherwisethanasauthorisedby the
managementplan for thearea(paragraph(e). Entry to, andactivities
within, suchareaswill notberestrictedby permitexceptinsofaras they
containAntarctic speciallyprotectedareas.

- a permitmaynot beissuedto allow damageto, or in, an historic site
(paragraph(f).

- a permit may notbeissuedto allow a personto damage,removeor
destroy an historic monument (paragraph (g).

It is not necessary to includeasanoffencein the caseof Antarctic specially protected
areas that a person hascarriedout an activity contraryto the managementplan for
the area because entry to, andactivities in, suchareasare regulatedby permitandthe
Minister may not issuea permitauthorisingan activity contrary to the management
plan. Therefore, if any activities carriedout in-anAntarctic speciallyprotectedarea
havenotbeenauthorisedby permit,which will havebeenformulatedin accordance
with the managementplan,an offencehasbeencommitted.
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Clause 18 - Insertionof section19A, etc
I As previously stated,provisionsof the AntarcticMining Prohibition Act 1991 will be
incorporatedinto the Antarctic Treaty (EnvironmentProtection)Act1960. Clause 18
commenceswhen the Madrid Protocolentersinto force.

New section 19A is in effect section6 of the Antarctic Mining Prohibition Act (but see
below) and provides that personsareprohibitedfrom engagingin a rrtining activity
(as defined in clause 6) in the Australian Antarctic Territory. By virtue of paragraph
22(I)(a) of the ActsInterpretationAct 1901 a person includes a body politic or
corporateas well asan individual. Whilst thereare certainpersons who are
exemptedfrom the operationof the laws in the AustralianAntarctic Territory by
virtue of Article V1I1.1 of the AntarcticTreaty (designatedobserversor scientific
personnelexchangedunderthe provisionsof the AntarcticTreaty) their activities
cannotlegitimatelyextendto mining. UnderArticle VIIL.1 such personsareoutside
Australia’sjurisdiction for the purposeof exercisingtheir Treaty functions. Any
mining activity that wasnotscientific researchin accordancewith theTreaty would
thus bring themwithin the operationof this legislation. The newprovisiondiffers
somewhatfrom the previousone in that the part of the continentalshelf of Heard
Island andMcDonaldIslandswhich extendssouthof 60’ southlatitude is now
included in the prohibition.

The maximumpenaltyfor contraventionof this provisionis $100,000. In the caseof
a body corporatethis amountwould be $500,000dueto the operationof the Crimes
Act 1914. By this clauseit is proposedthat theoffencebe indictablebut provisiOnis
madefor it to be dealtwith summarily,asnotedin proposednew subsection19C(2)
below.

New section ‘19B is inserted. By thisclauseandthe interactionwith the previous
provision, an Australiannational,which by virtue of the definitionin clause6
includesa body corporateeitherincorporatedin Australiaor mainly carryingout its
activities in Australia, is prohibited from mining in the Antarctic. “Antarctic” is
definedin the Principal Act to meanthe areasouthof 60‘south latitude and
accordingly this prohibitsAustraliansfrom mining on land, the continentalshelf or
the high seas.

The maximum penaltyfor contraventionof this provisionis $100,000. By this clause
it is proposedthat the offencebe indictablebutprovision is madefor it to be dealt
with summarily, asnotedin new subsection19C(2) below.

It isproposedby new subsectionl9C(fl that anoffenceagainstsection19A or 19Bbe
indictable. This will allow for operationof the Proceedsof CrimesAct 1987.
However,by new subsection19C(2tprovisionwill be madefor proceedingsin
respectof offericesagainstproposedsections19A and19B to beheardanddetermined
in a court of summaryjurisdiction if it is properto do soandboththe defendantand
prosecutorconsentto this. If thepersonis convictedby acourtof summary
jurisdiction, asprovided for in subsection2, themaximumpenaltythat may be
imposedis 110,000if the personis an individual and$50,000if the defendantis a
body corporate(subsectioit3).
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Cause 19 - Furnishinginformation

Si.thclause 19 (1) proposes to amend section 21 of the PrincipalAct in order to reflect
that a personis not required to incriminatehimself or herself. The provisionas it
standsrequiresa personto give notice to the Minister of certain activitieswhich
havebeenundertaken,regardlessof whethertheyhada permitor not. It is proposed
to amendthis sothat the informationwill only haveto be furnishedwherethe
activity has beenundertakenin accordancewith a permitor the authorityof another
Contracting Party thus avoiding the problemoutlinedabove. The amendmentsto be
made by this clause will also include references to information to be provided in
respect of protected areas. This subclause commences6 monthsafterRoyal Assent.

SiAbclause 19(2) wiU amendsection21 of the Principal Act, asamendedby subclause

19(1), to reflect Annex V after it becomes effective.

Cause 20- Insertion of new section 21A

Clause 20 proposes to insertnew section21A which will providefor offencesrelating

to Part 3, Environmental Impact Assessment.

New subsection21A(1) will define‘activity’ to meanthoseactivities whichare
covered by new Part 3, that is, the environmental impact assessment procedures.

New subsection 2iA(2) will create an offence of knowingly or recklesslycarryingon
an activity in the Antarctic for whichan authorisationis requiredwithin the
meaningof Part 3 without therequiredauthorisation.An offencewill bepunishable
on conviction by a fine not exceeding $100,000.

New subsection21A(3) providesthat an offenceis committedwhere theMinister has
authorisedthe carryingout in theAntarctic of anactivity subjectto a conditionbeing
complied with and a person has knowingly or recklessly carried out theactivity
without complyingwith the condition,and that the offenceis punishableon
convictionby afine notexceeding$100,000.

It is proposedbynew paragraph21A(4)(a)to createasa defencefor prosecutionunder
subsection(2) or (3) that the activity was carriedout in an emergencyto savea person
from deathor seriousinjury, to securethe safetyof aship or aircraftor thesafetyof
equipment or facilities of high value, or to protectthe environment. New paragraj~
21A(4)(b)will providea defencewherea personwasauthorisedto carry out the
activity. This providesa defencefor personswho haveauthorisationsfrom other
Partiesto the Madrid Protocol.

New subsections (5) and (6) provide for the offenceto beindictablebut that it may be
heard and determined in a court of summaryjurisdiction. This is in similar termsto
that of new section 19C (see notes on clause 18).

Cause 21- Repealof section

Clause 21 proposes to repeal section 24, which currently provides that offencesmay
beprosecutedsummarilyor by indictment. Sections4G, 4H and 4J of the CrimesAct
1914 now providefor suchmatters.
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Cause 22- Insertion of heading

Beforesection25 the heading“Part 7 - Miscellaneous”will be inserted,for drafting
reasons.

Cause23-Delegation
By clause 23. the delegationsectionof the Act will berepealedandreplacedwith a
new section 27 to allow for delegationof the Minister’s functionsandpowersto an
officer of, or personemployedin, the Department.The exceptionto this will be
certain powersand functions in relation to comprehensiveenvironmental
evaluationsunderPart3 andthesewill notbeableto bedelegated.

Cause24 - Reviewof decisions

Clause24 amendssection28 of thePrincipalAct so that decisionswhich havebeen
madeunderthe new provisionsrelating to environmentalimpactassessment,that
is, newsections12E, 12F, l2H, l2J, 12L, 12N andI2Pwill be able to be reviewed by the
Administrative AppealsTribunal.

Cause25- Regulations

Section29 empowersthe Governor-Generalto makeregulationson a rangeof
mattersnecessaryor convenientto give effect to the provisionsof the Principal Act,
the Agreed Measuresand the Conventionfor the Conservationof AntarcticSeals
(theSealsConvention). Clause25 will amendthe sectionto providefor some
additionalmattersas well asdeletingreferencesto theAgreedMeasures.

Paragraph(IXa) proposesto adda new paragraphto subsection29(1) allowing the
makingof regulationsto provideproceduresfor dealingwith a comprehensive
environmentalevaluationreceivedfrom a party to the Madrid Protocolin relation
to anactivity proposedto be carriedout by theparty in theAntarctic,or providingfor
the managementanddisposalof wastein the Antarctic,or the removalof waste
from the Antarctic.

Paragraph(1(b) will providefor regulationsto bemadein respectto thesettingof fees
for processingapplicationsfor permitsand environmentalimpactassessmentas well
as the grantingof permitsandauthorisations.

Subsection2 will deletereferencestoAgreedMeasures(paragraph(a)) andprovide
for thenew protectedarearegimeonceAnnexV becomeseffective(paragraph(bD.

Cause26- Headingto schedule

The Scheduleat the endof the Act now consistsonly of the text of the Convention
for the Conservationof AntarcticSeals,which is now the subjectof regulations
underthe Act. Furtherschedulesarerequiredto beadded,soclause26 proposesto
changethe headingto ‘Schedulelit.

Cause27 - Further amendments

The Principal Act will be furtheramendedasprovidedfor in Schedule1.
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Clause28- Addition of schedules

Clause28 will insert new Schedule 2 which relates to amendments to the Seals
Convention in 1988. New Schedule 3 will bethetext of the Madrid Protocol, apart
from Annex IV which hasbeenimplemented by amendments to the Protection of
the Sea (Prevention of Pollution from Ships) Act 1983.

PARTS- AMENDMENT OF THE ANTARCTIC MARINE LIVING RESOURCES
CONSERVATION ACT 1981

Clause29 - Principal Act
The Act to be amendedin this Partis the Antarctic Marine Living Resources
ConservationAct 1981. As providedfor in subclause20) this Partwill commenceon
Royal Assent.

Cause3D - Arrestwithout warrant

Clause30 will amendsection15 of the PrincipalAct by addingnew subsection(4)
which will provide thatnothing in the sectionpreventsthe arrestof a personunder
any other law. The amendmentis requiredto allow other laws in relation to arrest
to apply to the Antarctic Marine Living ResourcesConservationAct 7987. The
amendmentwill makethe arrestwithout warrantprovisionsof theAct consistent
with thoseof the Antarctic Treaty EnvironmentProtection Act 1980.

PART4- REPEALOFANTARCFIC MINING PROHIBITION ACT 1991

Clause31- Repealof Act

Clause31 proposesto repealthe Antarctic Mining Prohibition Act 1991. It is
proposedto incorporatethe provisionsof the Act into the Antarctic Treaty
(EnvironmentProtection)Act 1980,asoutiined,oncethe Madrid Protocolentersinto
force.

SCHEDULE1

This Schedulemakessometechnicalamendmentsto the Act afterthe Madrid
Protocolentersinto force. Subsections7(1), 17(8) and21(1) areamendedto takeinto
accounta newdefinition andsubsection12(1) is amendedto reflect that the Agreed
Measuresare to bereplacedwith theMadrid Protocol.

Section8 is amendedby omittingsubsections(7) and(8), whichcurrently providefor
the designationof specially protectedspecies.This amendmentwill not commence
until the Madrid Protocolcomesinto force, andthe new provisionsproviding for
speciallyprotectedspecieswill also takeeffect then (seenotes on clause 9).

SCHEDULE 2

Schedule2 setsout the newSchedulein relationto theSealsConventionwhich is to
beaddedto the Principal Act.
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The currentSchedule,“Conventionfor theConservationof Antarctic Seals will be
numberedasSchedule1.

New Schedule2 will be a copy of theEnglish text of relevantparagraphsof the
‘Report of the 1988 Meeting of the Representativesof theContractingPartiesto the
Seals Convention’. These paragraphs amendthe Annex to the Conventionfor the
Conservationof Antarctic Seals,acopy of which is at theSchedulenow to beknown
as Schedule1. The effect of theseamendmentsis to alterthe datefrom whena year
shall run andthe dateby which information in relationto sealskilled or captured
shallbeprovided to otherContractingParties. Thereis alsoanadditionto the
Annex to providefor cooperationandexchangeof information with Contracting
Parties to otheragreementswithin theAntarcticTreaty System,for examplea Party
to the Conventionon the Conservationof AntarcticMarineLiving Resources.
Finally, protectionduring thebreedingseasonhasbeenextendedto Weddellseal
pupswhich arelessthan oneyearold. Previously,protectionhadonly beenafforded
to thoseWeddellsealsoneyearold orolder.

New Schedule3 will beacopy of theProtocolon EnvironmentalProtectionto the
AntarcticTreaty (the Madrid Protocol),including AnnexesI, H, Ill andV. AnnexIV,
Prevention of Marine Pollution, hasbeenincluded as a scheduleto the Protection of
the Sea(Preventionof Pollution from Ships) Act 1983, this being the Act that has
implementedobligationsarising from this Annex.
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