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AIR SERVICES BILL 1995

OUTLINE

The purpose of the Bill is to establishAirservicesAustralia(AA) asa government
businessenterpriseto provide Australiasnationalairwayssystem. AA’s functionswill
include:

provisionof facilities to permit safe navigationof aircraft;

provisionof air traffic services,an aeronauticalinformation service,an aviation
rescueand fire-fighting service,an aviation searchand rescueservice,and
aeronauticalcommunications~and

specifiedaviation environmentalactivitiesand regulation.

AirservicesAustraliawill complement theaviation safetyregulation roleofthe Civil
Aviation SafetyAuthority (CASA) which is to beestablishedasa statutory authority
underseparatelegislationby providinga rangeof safety-related-airservices.

In theperformanceof its functions,AA must regard thesafetyof air navigationasits
mostimportantconsideration.Subjectto this requirement,AA mustperformits
functionsin a mannerthat ensuresthat, asfar as is practicable,theenvironmentis
protectedfromthe effectsof aircraft operations.

AA will begovernedby a Board comprisinga Chairperson,DeputyChairperson,Chief
ExecutiveOfficer (CEO)and six other members.The CEO will beappointedby the
Board on such termsand conditionsasit determines.

Staffwill beemployedon terms and conditionsdeterminedby theBoard.

The financeprovisionsin the Bill, includingthoserelatingto the corporateplan, are
consistentwith provisionscontainedin the (‘orn,nonweallh Authorities and Companies
Act1995,which establishescoreaccountabilityand financeprovisionsfor
Commonwealthbodies. The provisionsrelating to Ministerialdirection, theBoard,the
ChiefExecutiveOfficer and miscellaneous mattersare explainedin theNoteson
Clauses.

The Bill providesthat AA will be subjectto the full rangeof Commonwealthtaxes.

TheBill providesfor theBoardto setchargesfor servicesand facilities. These
chargeswill be subjectto thePrices Surveillance Act 1983. AA will beableto impose
penaltiesfor latepaymentof servicechargesand theexistingschemefor statutory liens
is continued.Specified decisionsmadeby AA in relationto charges andstatutoryliens
maybe reviewedby the AdministrativeAppealsTribunal.



AA will be ableto dealin realpropertyand will notbe subjectto theLands
Acquisition Act 1989 in its ordinarydealings.

AA will havethe powertomakeregulationscoveringa rangeof matterssuchasthe
environmentaleffectsof aircraft operations,designationof airspaceand air navigation.

FINANCIAL IMPACT STATEMENT

Thereareno implicationsin the Bill for additionalcostsin thepublic sector. Industry
will continueto fund theservicesand facilities providedby AA exceptfor searchand
rescueservices,thecostsof which will continueto be met from theBudget. Matters
associatedwith the establishmentof CASA andtransitionalarrangementsaredealt
with in theCivil Aviation Legislation AmendmentBill.

I
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NOTES ON CLAUSES

PART!- PRELIMINARY

Clause 1 - Short title

TheBill, whenenacted,will be knownastheAir ServicesAci1995.

Clause2 - Commencement

Subject to subclause(2), the Bill will commenceonProclamation.If theBill is
notproclaimed,it will commence automaticallysix monthsafter theAct
receivestheRoyal Assent.

Subclause(2) providesthat thosesectionsof the Bill that eitherrefer tothe
Commonwealth Authorities and Companies Act 1995 (the“CAC Act” ) or that
implement revisedgovernment businessenterprise(GBE) accountability
arrangementsassociatedwith the CAC Act, will commenceon thesameday as
that Act. Therearetransitionalprovisionsin theCivil Aviation Legislation
AmendmentBill 1995 (theCAL AmendmentBill) for the interim applicationof
relevantprovisionsof the Civil AviationAct 1988 (the“CA Act”) to fill the
void if this Bill commencesbeforetheCAC Act.

Clause3 - Interpretation

Subclause(I) definestermsusedin the Bill. Mostof the termsaredefinedin
the samemannerasthey are in the CA Act. Theacronym“AA” is substituted
for “the Authority” as it appearsin that Act.

Of particularsignificanceare thefollowing:

Theterm“Australian-administeredairspace”is definedfor the first
timeas meaning:

- theairspace overAustralianterritory;

- theairspace overinternational waters allocatedto Australiaby the
InternationalCivil Aviation Organization(ICAO) andforwhich
Australiahasacceptedresponsibility;

- theairspaceadministeredby Australia on a temporarybasisat the
requestof another countryegthis enablesAustraliato enterinto a



contract witha foreign Governmentto provideserviceson its
behalf.

The term Australian-administered airspaceis usedin paragraph8(1)(a)
which specifiesoneof AA’s main functionsas“providing facilities to
permit safenavigationof aircraftwithin Australianairspace”.

The purposeof this definition is to reflect thecurrentsituationwhere
infrastructureis no longerprovidedsolely alongairwaysor airroutes
betweencentres,but acrossthe wholeof theairspaceadministeredby
Australia througha combinationof ground andsatellitebasedfacilities.
The air servicesareprovidedinto oceanic regions andmay in futurebe
providedto assistneighbouring states.

“Commonwealth jurisdiction aircraft” hasthe same meaningas
defined in subsection9AA(l) of the CA Act. It meansany aircraft that
comeswithin thescopeof oneof severalof the relevantheadsof
legislative powerconferredon theCommonwealthby the Constitution,
namely:

(a) aircraftbeingoperated

(i) in the courseof tradeandcommercewith othercountries
oramongthe States;or

(ii) in thecourseof, or for the purposesof, theprovisionof
servicesby a trading corporation(within themeaningof
paragraph51(xx) ofthe Constitution); or

(iii) by a foreign corporation(within themeaningof thesame
paragraphof theConstitution); or

(iv) in a Territory,betweenTerritoriesorbetweena Territory
anda State~ or

(v) in journeysto or from placesthat have been acquiredby
theCommonwealthfor public purposeseg: Federal
airports~or

(b) is in thepossessionor underthecontrol of theCommonwealthor
anauthority of theCommonwealth;or

(c) beingusedwholly or mainly for apurposeof the Commonwealth.

Theterm“Commonwealthjurisdictionaircraft” is usedin paragraphs
8(1)(d),8(1)(e)and 75(2)(f) which deal with AA’s environmental
“charter”. TheBill operateson the basisthat theCommonwealth’s
powersin respectof environmental mattersare limited.
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Clause4 - Act bindsthe Crown

This clause providesthat the Act will bind the Crown in all capacities.

Clause5 - Extension to external Territories

This clauseextendsthe applicationof theproposedAct to all the external
Territories.

Clause6 - Extra-territorial application

Thisclauseextendstheapplicationof the proposedAct outsideAustralian
territory. AA hasfunctions in respectof “Australian-administeredairspace”
which is definedasincludingairspaceoutsideAustralianTerritory.

PART 2- ESTABLISHMENT, FUNCTIONS AND POWERS OF
A~SERVICESAUSTRALIA (AA)

Division 1 - Establishment of AA

Clause7 - Establishment of AA

Thisclauseestablishes AAasa body corporate,which may sueor besuedin its
corporatename,and requiresjudicial noticeto be takenof AA’s sealon any
document.

Division 2 - AA’s functions and powers

Clause 8 - AA’s functions

Subclause(1) setsoutAAs main functions. Theseare:

• providingfacilities, egair navigationinstallationssuchasbeacons,to
permit safenavigationof aircraftwithin “Australian -administered
airspace”;

• providingthe followingservicesto meetAustralia’s obligationsunderthe
Conventionon internationalCivil Aviation, Chicago,1944or otherwise
for promotingthe safety, regularityor efficiency of air navigation:
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- air traffic services(which includesair traffic control, flight
informationand alerting services);

- anaeronauticalinformation service;
- rescueand firefighting services;
- a searchand rescueservice;
- anaeronauticalradio navigationservice;and
- anaeronautical telecommunicationsservice;

• co-operatingwith theBureauof Air SafetyInvestigation(BASI) in
relation to the investigationof aircraft accidentsand incidents;

• carryingout specificactivitiesto protecttheenvironmentfrom the effects
of, and effect associatedwith, theoperationof “Commonwealth
jurisdictionaircraft” (this will include suchmattersas noiseabatement
proceduresand noise monitoring);

• any environmentalfunctionsprescribedby the regulations thatrelateto
any of thematters associatedwith the operationof “Commonwealth
jurisdiction aircraft” (thiswill include suchmattersas investigationsof,
and providing compensationfor, damagecausedby wake vortices);

• any functions conferredon theAA undertheAir NavigationAct1920;

• any otherfunctions,prescribedby the regulations, thatrelateto anyof
the mattersreferredto in thesubclause;

• providingconsultancyand managementservicesrelatingto anyof the
mattersreferredto in the subclause;and

• anyfunctionsincidental to anyof thesefunctions.

Subclause(2) will enableAA to provide its servicesand facilities notonly
within butalso outsideAustralianterritory. Thiswould include providingair
traffic control in oceanicairspaceor training and otherservicesto foreign
governments.

Subclause(3) will enableAA to determinein any particularcase whetheror not
to provideservicesand facilities in accordancewith its functions. In a specific
locationor regionit is necessaryfor discretionto be exercisedoverthe level of
serviceto be provided. AA will haveto weighup the financialandsafety
impactsof all suchdecisions. Thiswould bedonein consultationwith all
affectedbodiesin accordancewith clause10. However, in exercising this
discretionAA mustregard thesafetyof air navigationasthemost important
considerationand,in addition, theMinistermay direct AA to provideparticular
servicesor facilities underclause15.

Subclause(4) enablesAA to provideservicesand facilities undercontract.
Contractualarrangementscould be usedin situationswhereAA considers
servicesandfacilities are notrequiredat particularlocations,having regardto
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the safetyof air navigation,but wherethereis a requestto providethese
servicesor facilities. An exampleis thecurrentprovisionof a control towerat
PortHedlandat the requestof the local Council. TheCA.A did notconsider
this level of servicewasnecessaryon safetygrounds. Contractual
arrangementswill alsofacilitate AA providing servicesto foreign governments.

Clause9 - Manner in which AA must perform its functions

Under subclause(1) AA will be requiredto regard thesafetyofair navigation
asthe most important considerationwhen performingits functionsand
exercisingits powers.

Under subclause(2), AA will be required to exerciseits powersand perform its
functions in anenvironmentallyresponsible mannerbut this is subjectto the
safetyof air navigationbeing its most importantconsideration.

Subclause(3) will requireAA to perform its functionsin a waythat is
consistentwith Australia’sinternationalobligations concerningthe safetyof air
navigation.

Clause10 - AA must consult and cooperate

This clausewill requireAA to consultwhereappropriate, with government,
commercial (particularly the aviation industry), industrial (trade unions),
consumerand other relevant bodiesand organisationsincluding ICAO.

Clause11 - AA’s generalpowers

Subclause(I) empowers AA to doanything necessary or convenientin relation
to the performanceof its functions.

Subclause(2) setsout a numberof specificAA powers which are not intended
to limit the scopeof subclause(1). Subjectto other provisionsof theBill,
theseinclude thepowersto:

• enter into contracts;

• acquire,hold and disposeof all forms of property;

• form or join in the formationofcompanies;

• enterinto partnerships;

• let on hire plant, machinery,equipmentor goods oftheAA that it does
not immediately require;
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• raisemoney;and

• do anythingincidental to any of its powers.

Subclause(3) providesthat AA may provide servicesandfacilities itself, in
co-operationwith anotherpersonor arrangefor anotherpersonto do soon its
behalf (The referenceto ‘anotherperson’includestheCommonwealth.)

Subclause(4) enablesthe AA to appoint one or morebodiesto advise it about
theperformanceof its functions. Suchbodiesmight be advisorygroups,
involving aviation industryor industrialorganisation representatives.

This clauseis in similarterms to section13 of the CA Act.

Clause 12-Delegation of AA’s powers byChief Executive Officer

This clause,which is substantiallysimilar to section94 of the CAAct,
empowersthe CEO to delegateany of AA’s powersunderthe Bill to amember
of AA’s Board or an AA employee. In exercisingpowersunderthedelegation,
thedelegatemust comply with theCEO’s directions.

Division 3 - Miscellaneous

Clause 13-Matters to be consideredin preparation of corporate plan

This clausedealswith the preparationof a corporateplan undersection 17 of
the CAC Act. Underthat provision, the membersof theAA Boardwill be
required to prepare annually a corporate plan for submissionto the responsible
Minister. Theplan is to include certaininformation asa minimumandis a
vehicle for AA, as a GBE, to inform the responsibleMinisteraboutthe
strategicdirectionproposedby AA. Corporateplansarea key elementin the
Governmentsaccountabilityarrangementsapplying to GBEs.

The provisions of the clause complement theCAC Act requirements.In
preparingcorporateplansthe membersmustconsider:

• the needfor high standardsof aviation safety;

• the objectivesand policiesof the CommonwealthGovernmentknown
to theBoard;

• anydirectionsgivenby theMinisterunderclause15;

• anypaymentsmadeby the Commonwealthto AA to fund itssearchand
rescueservices;
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• the needto maintaina reasonablelevel of reserves,havingregardto
estimatedfutureinfrastructurerequirements;

• theneedto earn a reasonablerate ofreturnon AA’s assets(otherthan
assetswholly orprincipally usedin the provisionof searchandrescue
services);

• theexpectationof theCommonwealththat AA will paya reasonable
dividend;

• anyothercommercialconsiderationsthe Boardthinksappropriate.

Thelist of factorsto be consideredincludesthe needfor highstandardsof
aviation safetybut requirestheBoard to consideralsothe Commonwealth’s
expectationsof AA regardingbothcommercialperformanceand
Commonwealthpolicies. Particulardividend and rate ofreturnrequirements
will be setfrom time to timewithin the termsof theclause.

Thisprovisionwill commenceat thesametime asthe CAC Act. If the CAC
Act is not in force on thedatewhenthis Bill comesinto operation,the
provisionsof sections43 to 45 of the CA Act will apply instead,until theCAC
Act commences.(This outcomeis achievedby the savingsprovisionsof the
CAL AmendmentBill.)

Clause14- Minister may direct variation of corporate plan

Thisclauseempowersthe Minister to directthe membersof the AA Board to
vary the corporateplan in respectof financial targetsand performance
indicatorswithin 60 daysof receiving it.

The powertovarycorporateplans inrelationto financial mattersassiststhe
Minister to exercise strategiccontrolover AA as part of his/her responsibility
as its ‘owner’ on behalfof the Commonwealth.

Thisprovisionwill commenceat thesametime astheCAC Act. Ifthe CAC
Act is not in forceon the datewhen this Bill comesinto operation,the
provisionsof section47 of the CAAct will apply instead,until theCAC Act
commences.(This outcomeis achievedby thesavingsprovisionsof theCAL
AmendmentBill.)

Clause15 - Ministerial directions to AA

Subclause(I) will enabletheMinister to give written directionsto AA
concerningthe performanceof its functionsor theexerciseof its powers.

Subclause(2) will requirethe particularsof any directionsgiven by theMinister
in a financialyearto be includedin theAA annualreport for that year.
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Subclause(3) will requireAA to complywith a directiongivenunder subclause
(1) by the Minister.

Subciause(4) will enabletheMinister to reimburseAA for anyfinancial
detrimentincurredas aresultof complyingwith aMinisterial directiongiven
underthe clause. Theamountto bepaid is the sumthat theMinister
determinesin writing to bethe amountof that financialdetriment. The
subclausedefines“financial detriment”asincluding:

• incurring coststhat aregreaterthan would otherwisehavebeen
incurred;and

• foregoingrevenuethatwould otherwise have beenreceived. I
Undersubclause(5) AA will not be entitled to anyreimbursementin respectof
a directionof theMinister requiringAA to carryout environmentalactivities
(seeparagraph8(1 )(d)). This exclusionis basedon theprinciple that the
‘polluter’ should pay for theseactivities.

Subclause(6) doesnot affecttheoperationof theproposedsection28 of the
CAC Act which requiresthedirectorsof AA to comply with ‘generalpolicies’
of Government.Section28 doesnot coverMinisterial directionsas such,but
requirementsto comply with policiesthatthe Governmentwishesto have
applied broadlyacrossthe public sector,eg actions associatedwith a particular
foreignpolicy matter.

The entitlementto reimbursementunder subclause(4) appliesonlyto directions
underthis section. It doesnot, therefore,apply to directionsgivenunder
clauses14 or 45 of the Bill.

In substancethis clausecombinessection 12 (“Directions”) andsection48
(“Reimbursementof cost of complyingwith directions”)of theCA Act.

Clause16 - Ministermay giveAA noticesaboutits strategicdirection etc.

Thisclausewill allow the Minister to notify AA of his or herviewson the
appropriatestrategicdirectionof AA and the mannerin whichit should
performits functions.

Noticesunderthis clausewould assist theMinister to exercise strategiccontrol
over AA without alteringits functionsor powersas providedby the Act.

Noticeswould allow theMinister to put to AA in generaltermsthe
Government’sexpectationsasowneron, for example, theappropriatebalance
betweenits functions,its appropriatestrategic directionat turning pointsin its
history, the standardto which its individual functions shouldbe performedor
the principlesof its operations.
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Noticeswould notaffect AAs responsibility forbusinessstrategiesand
management.

AA is to take accountof noticesin performing its functionsand preparingits
corporateplan. To ensure transparency,AA is to summarisein its annual
report, thenoticesgivenin theyear andtheaction takenduringtheyear
becauseof noticesgiven underthis sectionin any year.

Clause17- Supply of information to Minister’s nominee

This clauseprovidesthattheMinister may directAA to give to hisor her
“ministerial nominee”,on request,documentsor informationrelatingto the
operationsof AA. AA must comply with such adirection.

A “ ministerial nominee”is a personwhoseresponsibilitiesor dutiesinclude
advising.theMinister aboutthe performanceandstrategiesofAA.

Theclauseis intendedto facilitate, forexample,theprovisionof informationto
consultantsemployedby the Minister to review AAs operations.It is also
intendedto provideprotectionfor membersof AA whosefiduciary duty might
otherwisepreventthe provisionof information.

Particularsof directions givenin a financial yearareto be includedin AA’s
annualreport for thatyear.

Clause18- Immunity of AA from Stateand Territoryland use laws

The clause,which is thesamein substanceassection I IA of the CA Act, will
give AA immunity from State landuselawsin certainlimited circumstances.

A Statelanduselaw (as definedin subclause18(4))will not applyto AA or its
propertywhereit is necessaryto performoneof its functionsthat is directly
relatedto the safetyof air navigation, that is, theprovisionof facilitiesor the
provision of air traffic servicesandaeronauticalcommunicationservices. Thus
such landuselaws would not applyin relation to theuseof land to construct
radaror othernavigationalaid facilities butwould applyto buildingsfor
administrativepurposes.The equivalent CAAct provisionhasbeenin force
since 1990.

It is intendedthat this particularprovision will only be usedwhere thematteris
essentialto theperformanceof AA and negotiationswith Stateor local
governmentauthoritieshavenot led to agreementwith the partiesinvolved;
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PART3-BOARDOFAA

The provisionsof this Partclosely follow thoseof Part IV of the CA Act. The
part hasbeenredraftedand reorganisedfor consistencywith theprovisionsof
theCAC Act andfor greaterclarity.

Division 1 - Establishment and functions

Clause 19 - Establishment

Thisclauseestablishesa Boardof AA.

I
Clause20 - Functions

Subclause(I) of the Bill givesthe Board the functionsof:

• decidingtheobjectives,strategiesand policiesto befollowed by AA;

and
• ensuringthat AA performsits functionsin aproper,efficientand

effective manner.

Subclause(2) makesit clearthatanythingthatthe Boarddoesin AA’s nameor
on its behalfis to be takento havebeendoneby AA.

Clause 21 - Membership

Undersubclause(I) theBoard will consistof 9 membersas follows:

• a Chairperson;

• a Deputy Chairperson;

• a Chief ExecutiveOfficer; and

• . 6 othermembers.

SUbclause(2) providesfor members,otherthan theCEO, to beappointedby
theMinister andto hold office on suchtermsandconditionsasare specifiedin
theBill and asaredeterminedin writing by the Minister. (Thetermsand
conditionsprovidedfor by theBill coversuch mattersasremunerationand
allowancesof appointedmembers,constraintson outsideemployment,leaveof
absence,resignationof appointed membersandterminationof their
appointment.)

Thetermsand conditionsof theCEO areprovidedfor in Part4 of the Bill.
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Undersubclauses(3) and (4), theChairpersonmay beappointedon a full-time
or part-timebasisbut the appointedmembers areto beappointedon a part-
timebasis.

Subclause(5) providesthat anemployeeof AA may be appointedas a member
of the AA Board.

Subject to draftingimprovements thisclauseis substantially thesameassection
33 of the CA Act.

Clause22 - Delegationby Board

This clausewill enablethe Board,by resolution,to delegateall or anyof its
powersto a memberor to an employeeof AA and providesthat a delegatewill,
in theexerciseof a delegatedpower,be subjectto the directionsof theBoard.

Subclause(3) providesfor the Boardby resolutionto revokea delegation. A
delegationcontinuesin forcein spiteof a changein the membershipofthe
Board which passed theoriginal resolution.

Undersubclause(4) a certificatesignedby the Chairpersonmaking any
statementin relationto a delegationunderthesectionwill beprimafacie

evidenceof thematter stated.

Undersubclause(5) a documentthat appearsto beacertificateunder
subclause(4) is to betakento have been properlygiven unlessthecontrary is
established.

Thisclauseis, in substance,the sameas section94A of the CA Act.

Division 2 - Meetingsetc.

Clause 23.- Meetings

Thisclausesetsout thebasicrequirementsfor meetingsof theAA Board.

Subclause(1) requiresthe Boardto hold suchmeetingsasarenecessaryfor the

efficient performanceof its functions.
Undersubclause(2) the Chairpersonwill beableto conveneameetingat any
timebut will be requiredto do sowhenrequestedto do soby at least two other
members.

Undersubclause(3) the Ministerwill beableto convenea meetingat any time.

Undersubclause(4), theChairpersonwill berequiredto presideat all meetings
at which heor sheis present. In circumstanceswherethe Chairpersonis not
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presentat a meeting,subclause(5) requiresthe DeputyChairpersonto preside
or, if that personis not present,the memberspresentmust appoint oneof their
numberto preside.

Subclause(6) providesthat a quorumat a meetingis 5 members. Subclause
(7) requiresall questionsarisingat a meetingto bedeterminedby a majorityof
thevotesofthosememberspresentand voting. I
Undersubclause(8), the person presidingat a meetinghasa deliberative vote
and, if necessary,also a castingvote.

This clauseis in identical termsto section39 of the CA Act.

I
Clause 24 - Procedureat meetings

The provisionsof this clausearebasedon thoseof section39Aofthe CAAct.
Subsections(2) and (3) of section 39A of that Act arenow included in section
33B of theActsInlerprela,’ion Act 1901. (Thatsectionallows for meetingsto
beheld by telephone,closedcircuit televisionor any othermeansof
communication.Thesection alsosetsoutcertaincircumstancesin which a
memberis to beregardedasbeingpresentat a meeting.)

Subclause(2) will enablethe Boardto invite a personto attenda meetingto
adviseor inform it on anymatter,

Clause25 - Board resolutionswithout meetings

This clausesetsouta procedurewhich will enable theBoardto take
resolutionswithoutmeeting.

Similar provisionsare incorporatedin legislationestablishingotherGBEs.
Theyare intendedto give flexibility to enableurgentmattersto be resolvedby
membersof the Boardwithout the necessityof physicallyattendinga face-to-
facemeeting.

Subjectto drafting improvementsthis clauseis substantially thesameas section
39B of the CA Act. .

Division 3 — Administrativeprovisiom~s

Clause 26- Period of appointment of appointed members

Subjectto theother provisionsin Part 3, anappointedmemberholdsoffice for
a period specifiedin the instrumentof his or herappointment. Thatperiod
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mustnotbe longer than5 years. An appointedmemberis eligible for
reappointment(subclause(2)).

Subject to drafting improvementsthis clauseis substantially thesameas section
34 of the CAAct.

Clause27 - Remuneration and allowancesof appointedmembers

Thisclauseprovidesthat all members appointedby theMinister(ie, the
Chairperson,DeputyChairpersonand othermembersapart fromtheCEO) are
to be paid the remunerationthat is determinedby theRemunerationTribunal.
Whereno suchdeterminationis in force, the remunerationmay besetby
regulation.

Appointedmemberswill be paid allowances thatareprescribedby the
regulations.

Subclause(3) statesthat clause27 is subjectto theRemunerationTribunalAct
1973. Undersubsection7(11) of that Act, anemployeeof AA who is an
appointedmemberof the AA Board would notbe eligible to bepaid any
remunerationforperformingthedutiesof anappointedmember,unless
regulationswere madeprovidingfor such remuneration.

Subject to draftingimprovements,this clauseis substantially thesameas
section35 of the CA Act.

Clause 28 - Outside employment

Subclause(1) will prohibit a full-time Chairpersonfrom engagingin paid
employmentoutsidethedutiesof theoffice exceptwith theMinister’s
approval.

Subclause(2) will prohibit a part-timememberfrom engagingin any paid
employmentthat in theMinister’s opinion conflicts with theproper
performanceof the membersduty.

Subject to drafting improvementsthis clauseis substantially thesameas section
36 of the CA Act.
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Clause29- Leaveof absence

Subclause(I) makesprovision for the recreation leaveentitlements of a full-
time Chairperson.

Subclause(2) setsout the Minister’s powertogranta full-time Chairperson
leave of absence,other thanrecreationleave, on termsand conditions
determinedby the Minister in writing. Similarly, undersubclause(3), the
Ministermay grant leaveto a part-time Chairpersonto be absentfrom a
meetingormeetingsof theBoard.

Subclause(4) will enable theChairpersonto grantleaveto anothermemberto
be absentfrom ameetingof the Board.

Subject to drafting improvementsthis clauseis substantially thesameas section
37 ofthe CA Act.

Clause30 - Resignation of appointed members

This clausewill enableanappointed memberto resignfrom theBoardby
giving theMinistera written resignation.

Subject to drafting improvementsthis clauseis substantially thesameas section
41 ofthe CA Act. It is a standard provision concerning membersappointed to
statutoryboards.

Clause31 - Termination of appointment of appointed members

Subclauses(1) and (2) set out all the circumstancesin which theMinisterwill
be able to terminate the employmentof an appointed member. Theseinclude:

• for misbehaviouror physical ormental incapacity;

• if the memberbecomesbankrupt,or takes otheraction of a related
kind; o.r

• if the member(otherthan a full-time Chairperson)engagesin paid
employmentthat theMinister thinks conflictswith the proper
performanceofthe membersduties,or is absent,excepton leaveof
absencethat is grantedunderclause29, from threeconsecutive
meetingsof the Board; or

• unsatisfactoryperformancefor a significant period oftime; or

• failure, without reasonable excuse,to comply with the requirementsof
section21 of theCAC Act. Theseoblige membersofboardsof
Commonwealthauthoritiesto discloseany pecuniaryinteresttheymay
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havein a matterto beconsideredat a Boardmeeting. UnlesstheBoard
or theMinister decidesotherwise,the membermustnotbe present
whenthe Boarddeliberateson the matter. Further,the membermust
not takepart in any decisionof theBoardon thematter. (Section40 of
the CA Act is in similar termsto section21 of theCAC Act.)

Subclause(3) will enabletheMinister to terminatethe appointmentof a full-
time Chairpersonin one or otherof two situations,namely:

• if theChairpersonengagesin paid outsideemploymentwithout
Ministerialapproval;or

• isabsentfrom duty, excepton leaveof absence, fora specified period.

Subclauses(4) and (5) set out all the circumstancesin which theMinister will be
ableto terminatethe appointmentof all appointedmembers,or anyofthem. The
Ministerwill beable to do so if heor she is of the opinionthat:

• theperformanceof the membersor of theAA itself hasbeen
unsatisfactoryfor a significant periodof time;

• therehasbeena failure to comply with clause17 (supplyof information
to Minister’s nominee)or specifiedsectionsoftheCAC Act (preparing
interimfinancial statementsand supplying themto the Minister; notif~’ing
theMinister of significant eventsand keepingtheMinister informed).

Subjectto draftingimprovements thisclauseis similar to section42 of the
CA Act and other legislationestablishingstatutoryauthoritieswhich are GBEs.

Clause32 - Acting appointments

Subclauses(1) and (3) will allow the Minister to appoint members(otherthan
theCEO or an employee)to act asChairpersonor DeputyChairperson.

Subclause(2) dealswith acting appointmentsto the position of Chairpersonif
the Chairpersonis a part-timemember.

Subclause(4) will allow theMinister to appoint a personto act asan
“ordinary member”of the AA.

Subclause(5) ensuresthat certainspecifiedcircumstancesdo not invalidate
thingsdoneby thoseholding actingappointmentsundertheclause.

Thisclauseis substantially thesameas section38 of the CA Act, exceptthat it
doesnot includea limitation of 12 monthson actingappointments.(That
provisionis now included in section33Aof theAc/sInterpretationAct 1901.)
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PART4- CHIEF EXECUTIVE OFFICER, EMPLOYEES AND
CONSULTANTS

Division 1 - ChiefExecutiveOfficer

The provisionsin this Division are similar to thosein Part VII sections84-90of
the CA Act. However, thereareseveralsignificantdifferenceswhich are
referredto in the specific explanatorynotes onclausesbelow.

Theheadingsof clausesalso differ somewhatfrom theheadingsin the CA Act.

Clause 33 — Appointment

Subclause(1) establishesthe position of CEO and providesfor appointmentto
be by the Board,in writing. This mannerof appointmentdiffers from section
84 of theCA Act underwhich theCEO of the CAA is appointedby the
Minister afterreceiving a recommendationfrom theBoard.

The changehasbeenmadeto accordwith generalGovernmentpolicy in
relation to the appointmentof theCEO of a GBE. Asthe Boardis responsible
for thebusinessstrategiesand managementof theGBE it shouldhavethe right
to appoint theCEO.

Undersubclause(2) the CEO will beeligible for reappointment.

Subclause(3) providesthat theCEO holdsoffice on such termsand conditions
asare specifiedin the Bill and,if appropriate,asare determinedby theBoardin
writing (egarrangementscoveringtheearlyterminationof the appointment).

Clause34 - Duties

The CEO is responsible,undertheBoard, for managingtheAA sothat
anythingdonein thenameof theAA by the CEO is takento have beendoneby
theAA.

Theseprovisionsare thesameasthoseofsection84A of the CA Act.

Clause35 - Remunerationandallowances

TheCEO is to be paid such remunerationand allowancesas aredeterminedby
the Board- asis the casewith the CEO of the CAA (see section86 oftheCA
Act).
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Clause36 - Outside employment

This clausepreventsthe CEO from engagingin outsidework except
Board’sapproval. Thisprovisionreflects section85 of the CA Act a

with the
nd is

consistentwith Governmentpolicy in respectof GBEs.

Clause37 - Leaveof absence

This clauseenablestheBoardto grantleaveof absenceto theCEO under
termsand conditionsdeterminedby theBoardin writing (thisclauseis the
sameassection87 of the CA Act).

Clause38 - Resignation

This provisionis identical to section88 of the CA Act. It allows theCEO to
resignby writing to the Board.

Clause39-Termination of appointment

Underclause39 the Boardmay, at any time, terminatetheappointmentofthe
CEO. (Arrangementscoveringan earlyterminationof a CEO’s employment
canbe included in terms and conditionsof his or her appointmentthat are
determinedby the Board- see clause33.) This is thesamein substanceas
section89 of the CA Act.

Clause40 - Acting Chief Executive Officer

Subclause(I) will enablethe Board to appoint a personto act asCEO during a
vacancyor absenceof the appointedCEO. The limitation of 12 monthson
such anappointmentin subsection90(l) of the CA Act hasbeenomitted
becauseit is now containedin section33A oftheActslnterpretationAct1901.
Unlike subsection90(2)of the CA Act, a person,other thanan employee,who
actsas CEO is to be paid suchremunerationandallowancesthatthe Board
determinesratherthanthesameremunerationand allowancesasare payableto
the CEO. This will enabletheBoardto remuneratetheActing CEO
appropriately,taking accountof all the circumstances.

Subclause(3) providesfor an employeeactingastheCEO to continue to be
paid the remunerationandallowancespayableto him or herasanemployeebut
alsoto be paid suchadditional remunerationand allowancesastheBoard
determiñes.
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Subclause(4) ensures thatcertain spec!fiedcircumstancesdo not invalidate
thingsdoneby a person actingastheCEO

Theprovisionsof this clausearesimilar to, but more flexiblethan,thoseof
section90 of the CA Act.

Division 2 - Employeesamid consultants

Theseprovisionsarein similar termsto thosein sections91 and 92 of the CA
Act.

Clauses41 and 42 - EmployeesandConsultants

Theseclauseswill provide for the staffofthe AA to be personsemployedby
the AA on termsandconditionsdeterminedby the Boardin writing. The
transitionalprovisions containedin the CAL AmendmentBill will initially
preservetheexisting terms and conditionsof employees. Theprovisionsenable
AA to engagesuchconsultantsas it thinks necessary.

Theseprovisionswill enable AA tosecondstafffrom CASA or anotheragency
to work asstaffofthe AA for a specifiedterm.

PART5- FINANCE

This Part is similar to Part5 of the CA Act. However, manyof theprovisions
have beenredraftedandreorganisedfor consistencywith the CAC Act and for
greaterclarity.

Division I - General

Clause43 - AA’s capital

Subclauses(1) and (2)provide for the initial capitalof AA to be the capitalof
theCAA immediatelybeforethe Act comesinto force less anyamount
determinedby theMinister and theMinister for Financeasrepresentingthe net
valueof assets transtèrredto CASA undersection9 of theCAL Amendment
Bill.

Undersubclause(3) interestwill not be payable tothe Commonwealthon the
capital of AA, but that capitalwill be repayableto theCommonwealthat the
times and inthe amountsthat theMinister determinesin writing. Provisionis
madefor theAA Boardto advise theMinisteron its financialaffairsbeforethe
Minister makesa determination.
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Clause44- Revaluation ofassets

The Board will be requiredto ensurethat,at leastevery5 years,AAs assets
arerevaluedin a mannerit considersappropriate,but whichaccordswith
prevailingcommercial practice.However, if theMinister andtheMinister for
Finance disagree withthis methodrevaluations wouldbe carriedout in the
manneragreedbetweenthe Ministers. The revaluationsareintendedto ensure
that AA’s assetsarevaluedin anappropriatemannerat regular intervals.

This clauseis the same as section 54Aot’the CA Act.

Clause45 - Paymentsof dividends by AA to the Commonwealth

Undersubclause(1) theBoard mustrecommendto the Ministerwithin 4
monthsof theend of eachfinancial yearthat AA will (or will not) paya
dividendof a specifiedamount for that financialyear.

Subclause(2) requiresthe Board, when making such arecommendation,to
haveregardto certainmatters,including AAs financial resultsfor that financial
yearandpreviousfinancial years,and previousdividendpayments.

Undersubclause(3) theMinister must respondin writing tothe Board’s
recommendationwithin 30 days,either acceptingthe recommendationor
directingAA to pay a different dividend

Subclause(4) sets out thematterswhich theMinister must haveregardto
when acting undersubclause(3).

Undersubclauses(5) and (6), a dividendapprovedor directedto be paidby the
Minister mustbe paidby AA to the Commonwealthwithin 8 monthsafterthe
endof thatyear andpaymentmay be made outof AAs profits for thefinancial
yearto which thepaymentrelatesor AAs profits for any earlierfinancialyear
or amixtureof both.

The clauseis in similar termsto thoseofsection 56 of theCA Act.

Clause46 - Interim dividends

Theclauseprovides forAA to pay interim dividendsby 15 Junein the financial
year to which thedividend relates.Theinterim dividendproceduremirrors, as
far as practicable,the procedurein clause45 for thepaymentof dividends.
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Clause 47 - Borrowing by AA from the Commonwealth

This clausewill enable theMinister for Finance,on behalfofthe
Commonwealth,to lend money to AA ontermsandconditions determinedby
theMinister for Finance.

I
Clause48 - AA may give security over its assets

TheseprovisionsenableAA to give securityover all or part of its assets.

Theclauseis basedon section60 of the CA Act.

Clause 49 - Hedging through currency contracts etc.

Subject to certain requirementsthis clauseenablesAA to enterinto anddeal
with approvedcontractsfor hedgingpurposesin relation to suchmattersas:

• moneyraisedby AA

• investmentof moneyby AA

• commoditypurchasesby AA

• a transactionin foreign currency.

Subclauses(2) and (3)provideconstraintson theexerciseof this powerby AA,
requiringthat it comply with guidelinesgivento it by the Minister. The
purposeof thesecontrols is to ensurethat these constraintsare usedto manage
financial risk and do not becomespeculative.

The terms“approvedcontract” and “hedging purposes” are defined in
subclause(4).

The clauseis asimplified versionof section62A of the CA Act and is
consistentwith similar provisionsin otherlegislationestablishingGBEs.

Clause 50 - Extra matters to be included in annual report

The clausecomplementssection9 and Schedule1 of theCAC Act, which
providea core of commonannual reportingrequirementsfor Commonwealth
authorities. As well astheCAC requirements,the members areto includein
the annualreportan assessmentof the adverseeffect (if any)on profitability of
meetingthe non-commercialcommitmentsimposedon AA.
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Annual reportsundertheCAC Act are to begivento theresponsibleMinister
by the 15th dayof the 5th monthaftertheend of the financialyearandthen
tabledin the Parliament. Theyare to include a reportof operationsand
financial statements(both preparedin accordancewith FinanceMinister’s
Orders)and anAuditor-General’sreporton the financial statements.

Thisprovisionis intendedto commenceat the sametimeastheCAC Act.
However, if the CAC Act is not in forceon the datewhenthis Bill comesinto
operationthe provisionsof section48 of the CAAct will apply insteaduntil the
CAC Act commences.(This outcomeis achievedby the savingsprovisionsof
Part 3 of the CAL AmendmentBill.)

Division 2 - Taxation matters

Clause 51 - Liability to taxes etc.

Under this clause AAwill he liable to payall Commonwealthtaxes. Itwill not,
however, be liable to pay tax,other thanpayroll tax, underanyStateor
Territory law.

The clauseis basedin substanceon section55 of the CAAct.

Division 3 - Serviceschargesfor AA servicesand facilities

ThisDivision setsout the procedure underwhich AA can charge theaviation
industry for its services.

Clause 52 - Board cansetchargesfor servicesamid facilities

Subclause(I) providesfor theBoardto make awritten determinationthat sets
servicechargesand penaltiesfor hatepayment.

Subclause(2) will allow for thedeterminationto either fixtheamount of the
servicecharge and/orpenaltyor setout a methodunder whichtheamountof
the servicechargeand/orpenalty may becalculated.

Subclause(3) requiresthat a servicechargebereasonablyrelatedto thecosts
of theservicesprovided.

Subclause(4) specifiesinformation to be includedin thedetermination.

Subclause(5) requires thatthe determinationbe made public.(Thecharges
determinationwill be subject totheLeg/s/aliveInstrumentsAct 1995.)
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Subclause(6) providesthat thesectiondoesnot apply to servicesandfacilities
providedundercontract,

Clause53 - Minister’s role in setting servicechargesand late payment penalties

Underthis clausetheMinisterwill be requiredto approvedeterminationsof
service chargesandlate paymentpenalties.

Subclause(I) requiresthe Boardto give the Ministerwritten noticeof a
proposeddeterminationthatwill introducea newservicechargeor penalty, or
vary anexistingservicechargeor penalty. The notice mustspecifythereason
for the newservicechargeor penaltyor the intendedvariationof the earlier
determinationand the dateon which thedeterminationwill comeinto force.

Subclause(2) will enabletheMinister to eitherapproveor disapprovethe
proposeddeterminationwithin 30 days, afterhavingregardto AA’s dutiesand
responsibilitiesundertheproposedAct.

Subclause(3) specifiesthat theBoardcannotmakea determination unless the
Minister hasapprovedit or the 30 dayperiod has elapsedwithout the Minister
giving noticeof approvalor otherwise.

Clause 54 — Procedureif PricesSurveillanceAct al)plieS

This clausemodifiesthe Ministerial approval mechanismcontainedin clause53
where thePricesSurveillanceAuthority (or its proposed successorbody the
CompetitionCommission)proposesto conductan inquiry into the supplyof
servicesby AA.

Subclause(I) providesthat theBoard’s powerto setservicechargeshaseffect
subjectto thePrices,S’,,rr’eil/anceAct1983. This will enablethe Prices
SurveillanceAuthority (or its proposedsuccessorbody, the Competition
Commission)to overseeAA’s servicecharges.

Subclause(2) will requireAA to give theMinister a copyof anynoticeit
receivesunderthe [‘rices SurveiliwiceAc! 1983 relating to aproposed
determinationof a servicecharge(or the withdrawalof such a notice).

Subclause(3) will requireAA to give to theMinister acopyofany reportAA
receivesmadeundertheI’rices SurveillanceAct 1983on an inquiryheld in
relationto the supplyof servicesby AA.

Undersubclause(4) the 30 daytime periodreferredto in subclause53(2)does
notbeginuntil the Minister receivesa noticetinder thePricesSurveillanceAct
1983 ora copyof thereportunder subclause(3).
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Subclause(5) setsout circumstancesin whichthe Minister may disapprovea
proposeddeterminationandsubstitutea freshone.

Undersubclause(6), the Minister’sdeterminationhaseffect asif it hadbeen
madeby theBoard.

These provisionsareintendedto enhancetheeffectivenessof theMinister’s
powerto approveor disapprovechargesby providing theMinister with the
opportunityto consideranyreportof thePricesSurveillanceAuthority (or its
successorbody theCompetitionCommission)beforemaking his or her
decisionand by enablingthe Minister to set chargesto replacethosewhich are
unacceptable.

Clause55 - Penalty for late l)~1Y1flClltof servicecharge

Subclause(I) providesthat, if a servicechargeis not paidby theduedate,the
personliable for the chargeis also liable to paypenaltyinterest. The rateof
penalty interestis set by the Boardand includedin the determination.

Subclause(2) limits the penalty tothe equivalentof 1.5% of the unpaid amount
of thechargefor each month orpartof a monthduringwhichit is unpaid.

Subclause(3) makesit clear thatthe penaltyneed not becalculatedon a
monthly basis.

Clause 56-Recovery of service chargeand late paymentpenalty

This clauseprovidesthat any unpaid servicechargeor latepaymentpenalty
may be recoveredasa debt in acourt.

Clause 57 - Remissionof service chargeand late payment penalty

This clausemakesprovision for theBoardor anauthorisedemployeeto remit
thewholeor part of a servicechargeor latepaymentpenalty.

Division 4- Statutorylien for unpaidservicechargesetc.

Becauseof the natureof’AA’s servicesand facilities and theiressentiality for
the maintenanceof a safesystemof air navigation,it is verydifficult for these
servicesto be withdrawnselectively whenservicechargeshavenotbeenpaid.
In orderto minimise the impact of baddebtson charges totheaviation industry
asa whole, a schemeof statutoryliens hasbeenin placefor manyyearswith



the generalacceptanceof the industry ThisDivision enables AAto continue
thesystemof statutoryliens

Provisionsin this Division aresubstantially thesameasthosefoundin Division
2 of PartVI of the CA Act.

Regulationswill bemadeunderthis Bill basedon regulationsin theCivil
Aviation Regulations.

SubdivisionA - Impositionofstatutorylien

Clause 58 - Imposition of statutorylien

Wherea servicechargeor late payment penaltyon thechargeremains unpaid
after the duedate, subclause(I) enablesan entryto be madein theRegisterof
StatutoryLiens, the etlèctof which is to vest astatutorylien in respectof the
aircraftin AA (subclause2). The lien coverstheservice charge,penaltiesand
any furtheroutstandingamountsin respectof the aircraft (subclause3).

Clause 59- Effect of statutory lien

This clauseelaborateson theeffect of astatutorylien.

The keyprovisionsaresubclauses(2) and (3). Undersubclause(2) the
provisionsof theclauseapply in spiteof anyencumbranceor saleof the
aircraft

Subclause(3) sets outthestatusof astatutorylien in relationto priorities
amongstcreditorsand thepurposesof the distribution of the proceedsof asale
made underclause 66of the Bill. A statutorylien haseffect as asecurity
interestin respeciof theaircraft, rankingin priority:

• afterany securityinterest(otherthan afloatingcharge)concerningthe
aircraft created beforethe time of the registrationof thestatutory lien
wherethat securityinterest coversa debt thatis incurredbeforethat
time; and

• beforeany other security interest.

Clause 60 — Limitationson scopeof statutorylien

Undersubclauses60(1) and (2),provision is madefor a personprescribedby
theregulationsto makea written requestfor a certificate underthe section.
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If requested,anauthorisedemployeemust issuea certificatestatingwhethera
statutorylien applies and providingdetailsof any servicechargeor late
paymentpenaltythat is payableand unpaid in respectof the aircraft. The
certificatemust state,in respectof any suchchargeor penalty,theamountof it
andthe dateon which it became payable.

Subclause(3) providesthatwherea certificatehasbeenissued,astatutorylien
on the aircraft doesnot cover any unpaid servicenot setout in thecertificate.
Similarly, the lien doesnotapply to any latepaymentpenalty thatis not
specifiedin thecertificate.

This clauseis a modificationof section76 of the CA Act. Among otherthings,
it includesa requirementthat additional information is to be includedin a
certificate.

Clause61 — Cessationof statutory lien

Thisclausesetsout the circumstancesin whicha statutorylien ceasesto have
effect.

Whena lien ceasesto haveeffect, the Registrarmust makeanentry in the
Registerasrequiredby the regulations,,

Clause62 - Notice relating to statutory lien

Subclause(1) will requiretheRegistrarto publishin the Gazettea notice
containingprescribedparticularsofa statutorylien enteredin the Registerand
to takereasonablestepsto servecopiesof thenoticeon suchpersons
prescribedin the regulations. The regulationswill prescribethe following
particulars:

• the numberofthe lien;

• the date (andtime)thelien wascreated;

• the descriptionandregistrationmark of theaircraft;

• the nameand addressof the personby whom the chargeis payable.

Subclause(2) providesthat a failure to publishsucha notice doesnotaffect the
operationof clause58 (“imposition of statutorylien”) or clause61 (“cessation
of statutomylien”).
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Clause63 - Register of statutory liens

This clausewill requireAA to keepa Registerof StatutoryLiens to be
maintained andopento public inspectionin themannerprescribedby the
regulations.

SubdivisionB - Seizure and saleof aircraft

Clause64 - Seizure ofaircraft

Subclauses(I) and (2) will empoweraiithorised employeesofAA to seizeand
retain possessionof an aircraftwheredebtscoveredby thestatutory lien are
unpaidafter 9 months.

Subclause(3) requires reasonablesteps to betakento give noticeof theseizure
to specified persons,namely:

• those who,in theauthorisedemployee’sopinion, haveasecurityinterest
in theaircraft;

• eachpersonwho is anowner,operator,lessee,hirer, chartereror pilot in

commandof theaircraft; and

• any otherpersonsprescribedby theregulations.

Subclause(4) specifiesinformationthat mustbecontainedin any noticegiven
undersubclause(3).

Subclause(5) is a safeguardprovision whichpreventsanauthorisedemployee
from seizing anaircraft underthe clauseif theemployeefails, on requestby the
owner,operatoror pilot in commandof theaircraft, to produceproofof
authorisation.

Clause65 — AA mnust insure seizedaircraft

This clausewill requireAA to insurean aircraftthat is to be seizedand
providesfor the insurer’spremiumto be anextradebtpayableto AA, although
not a debtcapableofbeingsecuredby the lien.

The insurancemust befor thebenefitof the personorpersonsprescribedby
the regulations. Theregulationswill prescribethefollowing persons:

• theAuthority;

• a person,who in theopinion of anauthorisedperson,hasa security
interestin theaircraft; and
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• the ownerof the aircraft.

Clause66 - Sale of aircraft -
This clauseempowersAA to sell theaircraft whetheror not ithasbeenseized,
wheredebtscoveredby the statutolylien areunpaid after9 months.

Subclause(3) requiresAA, before selling theaircraft, to takereasonablesteps
to give reasonablenoticeof thesale to thepersonsreferredto in clause64
(Seizure of aircraft).

Clause67 - Application of proceedsof sale -

The proceedsola saleunderclause66 must be dealtwith in accordancewith
the regulations. The regulationswill requireAA, as soonaspracticableafter
the sale,to publishin a newspaperin eachStateand Territory,a noticeinviting
personsthat claim to havea securityinterestin theaircraft to makeaclaim in
respectof that interest. TheAA canthen approve(in fill or in part) orreject
theclaim. If theclaim is rejected,thedecisionmaybe reviewedby the
AdministrativeAppealsTribunal.

Clause 68 - Order of application of paymnents of outstanding amounts

This clauseprovidesthat any amounts receivedby AA in dischargeof
outstandingamounts coveredby a statutorylien aretakento be applied
successivelyin the dischargeof thoseamountsin theorderin which they
becamepayable.

Subdivision C- Imiterference with aircraft under statutory lien

Thissubdivisioncontainsoflèncesin relation toaircraft subject tostatutory
liens.

Clause 69 - Removal from Australian territory of aircraft under statutory lien

Subclause(I) prohibitsa personwho knowsthat a statutorylien is in effectin
respectof an aircraftfrom removing theaircraft from Australianterritory
without theprior approvalof anauthorisedemployee. A maximumof 3 years
imprisonmentappliesto theoffence.

Subclause(2) providesthat a personis takento haveknown thata statutory
lien wasin effect in respectof an aircraft if the personought reasonableto have
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known thatfact, having regardto that person’sabilities,experience,
qualificationsand other attributesand all the circumstancessurroundingthe
allegedcontravention.

Proposedclause69 will replacethe substantiallysimilar offencecontainedin
section78A of the (‘ii’ilAviationAci 1988whichprohibitsapersonwho
knows,or hasreasonablegroundsto believe,that astatutory lien is in effect in I
respectof an aircraft from removingtheaircraft from Australianterritory
without prior approval. Theexistingprovisionclearly attachescriminal liability
to negligentacts. The newprovisionwasdraftedwith the expressintentionof
removing merenegligencefrom the scopeof this offence.

Although the testfor liability may beobjectivein part (oughtreasonablyto
haveknown)it is subjectivelybased(whetherthe personhavingregardto his
or herindividual traits, etc, shouldhaveknown). Thusthe proposedclauseis
directedat creatingan offence,the mensreaof which coversboth actual
knowledgeand recklessnessand takesinto accountthe characteristicsof the
defendantandall thesurrounding circumstances.

Clause70 — Dismnantlimig etc. aircraft under statutory lien

Subclause(I) prohibitsa personwho knowsthata statutorylien is in effect on
an aircraft from detachingany part or equipmentfrom theaircraft without
authority. A maximum of 2 yearsimprisonmentapplies tothe offence.

Subclause(2) providesthat apersonis takento haveknown thata statutory
lien was in effect in respectof an aircraft if the personought reasonableto have
known thatfact, having regardto thatperson’sabilities, experience,
qualificationsandotherattributesand all the circumstancessurroundingthe
alleged contravention.

Proposedclause70 will replacethesubstantiallysimilar offencecontainedin
section78 of theC/v//Avial/onAct 1988which prohibitsa personwho knows,
or hasreasonablegroundsto believe, that a statutorylien is in effectin respect
of an aircraftfrom detachingany part orequipmentfrom the aircraftwithout
prior approval. Theexistingprovisionclearly attachescriminal liability to
negligentacts. The newprovisionwasdraftedwith theexpressintentionof
removing merenegligencefrom the scopeof this offence.

Althoughthe testfor liability may beobjectivein part (ought reasonablyto
haveknown) it is subjectivelybased(whetherthe personhaving regardto his
or herindividual traits, etc, shouldhaveknown). Thus theproposedclauseis
directedat creatingan offence, themensreaofwhich coversbothactual
knowledgeand recklessnessand takesinto accountthecharacteristicsof the
defendantandall the surrounding circumstances.
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SubdivisionD - Miscellaneous

Clause71 - Protection of AA etc. from legal actions

Under this clause, neitherAA nor apersonactingfor it is liable for any lossor
damageto anaircraft occasionedin the courseof dutiesassociatedwith the
seizureand possessionof anaircraft exceptwherethe lossor damagewas
wilifilly or negligentlycausedby AA or suchpersons.

Clause72 - Reviewof decisions

This clausewill confera right on personsaffectedby decisionsunderclause57
(remission of servicechargeor penalty), subclause58(1)(imposition of
statutory lien), paragraph6l(l)(c) (cessationof statutory lien), subclause
64(2) (seizureof aircraft) or 66(2)(saleof aircraft) to havethe decisions
reconsidered,initially by AA as an internalreviewandsubsequentlyby the
AdmirtistrativeAppealsTribunal.

The notification of reviewrights is not requiredin this provisionassection
27A of theAr/niinistra/ive Appeals7)ihu,,alAcl 1975 requiresthis.

PART 6- MISCELLANEOUS

Clause73 - Lands Acquisition Act

TheLandsAcquisitionAct1989 does notapply in relationto or preventa
rangeof dealingsin land by AA including acquisitionby agreement,grantingof
aleaseor grantingof a licence tooccupyor disposeof land ownedby AA.
TheLand.sAcquisitionAct lt~9will continueto applyin respectof any
compulsoryacquisitionof land by AA.

This provisionis to removethelegislativeconstraintthatwould preventAA
exercisingits power todeal in real propertyunderclauseII.

Theclauseis basedon section97 of theCA Act.

Clause74 — Conductby directors,servamitsandagents

Thisclauseprovidesguidanceto a court in prosecutionsfor an offence against
theBill against a bodycorporate. Subclause(I) providesthat it is sufficientto
showthat theconductwas engagedin by a Director, or a servantor agentof
thebody corporatewithin the scopeof that person’sactualor apparent
authorityand that the director,servantor agenthad the stateof mind.

Undersubclause(2) anyconduct engagedin on behalfof abody corporateby a
director, servantor agent within thescopeof his or herauthority is takenfor
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the purposesof a prosecutionto have beenengagedin, also,by thebody
corporateunlessit provesthat it took reasonable precautions andexerciseddue
diligenceto avoid theconduct.

Subclause(3) providesthat in proceedingsfor an offenceunder theBill where
it is necessaryto establishthestateof mind of an individualconcerning
particularconduct,it is enoughto showthatthe conduct wasengagedin by a
servantor agentof the individual within the scopeof his or herauthorityand
that theservantor agenthad the stateof mind.

Subclause(4) makesit clearthatany conduct engagedin on behalfofan
individual by a servantor agentin thescopeof hisor herauthority is taken,for
the purposesof aprosecutionfor anoffenceundertheBill, to have been
engagedin alsoby theindividual - unlesstheindividual provesthathe or she
took reasonableprecautionsand usedduediligenceto avoidthe conduct.

Subclause(5). If an individual is convictedof anoffenceand he or shewould
not have beenconvictedexceptfor theeffect of subclauses(3) and(4) of the
clause,he or she is not liable to beii’nprisonedfor theoffence.

Subclause(6) definestheterms~‘ director”, “engagein conduct”, “offence
against this Act” and “stateof mind” , The definition of” stateof mind” in
relation to a person, includes:

(a) theperson’sknowledge,intention, opinion,beliefor purpose;and

(b) theperson’sreasonsfor the intention, opinion,beliefor purpose.

This clauseis in similar termsto section 97Aof theCA Act.

Clause75 - Power to make regulatiomis

This clause enablesregulationsto be made forthepurposesof the Act.

In particular, regulationscan be made:

• in relation to thevariousservices providedby AA and, in particular,
specifyingthepowersexercisableby AA or its employeesin respectof
thoseservices.

• regulatingthe environmental effectsof theoperationof
“Commonwealthjurisdiction aircraft”. This will enableAA to perform
anaviationenvironmentalregulation function;

• or thepurposesof the statutoryliensprovisionsof the Act; and

imposing penaltiesfor acontraventionof the regulations.
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