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AUSTRALIAN SPORTSDRUG AGENCY AMENDMENT BILL 1995

GENERAL OUTLINE

The purposeof thisBill isto ensurethattheAustralianSportsDrugAgencycan
continueto undertakeits responsibilitieseffectivelyandto provideleadershipin
the internationalfight againsttheuseof prohibiteddrugsin sport up to and
beyondtheSydney2000 OlympicGames.

The aimof thisBill is to

• simplify thelegislationandmakeit easierto understandandto implement;

• ensurethe Agency is able to comply with requirementsof International
SportingFederations;

• require substantial,rather than strict compliancein appropriateareasto
reducetheriskof legalchallengeon technicalgrounds;

• protecttherightsof the athletes;

• recognisethe rightsof sportingorganisations;and

• refine theobjectsandfunctionsof theAgency.

The amendmentssimplify theAct by consolidatingtheinformationon testing
proceduresinto onesection. In addition,the definitionof acompetitorhasbeen
redraftedto clarify the focusof theAgency’s testingactivities.

The samplecollectionproceduresof most InternationalSportingFederations
vary in a numberof smallways. Thereis no uniforminternationalprocedurefor
samplecollectionandtesting. The Agencywill be expectedto undertakean
increasingnumberof testson behalfof InternationalSportingFederationsin the
lead-upto theyear2000 OlympicGames.The amendmentswill enablethe
Agencyto complywith requestsfrom all InternationalSportingFederations.

The amendmentswill allow the Agency to conductits testingproceduresunder
therule of substantialcompliance.Thiswill enableASDA to recognisetest
resultsevenif thereareminor irregularities,providedthattheirregularitiesdo
not castdoubton thevalidity of thetestresult. Proceduresthatmustbe strictly
compliedwith arespecifiedin theamendingAct.

Provisionshavebeenincludedto protectthe interestsof underagedcompetitors
andthosewith anintellectualdisabilityby allowingthe Agencyto notify the
resultsof drugteststo apersonwhohaslongtermparentalresponsibilityor is a
guardianof the competitor.

Other amendmentsrecognise the role of national sporting organisationsin
deterringdrug usein sport.The amendmentswill allow the Agency to notify a
nationalsportingorganisationof a possiblepositive test result, but not at that
stage,to divulge theidentify of the competitor. The Agencywill alsobe ableto
providea competitor’s submission(if the competitorconsents)to the national
sportingorganisationto assistin its hearingprocess.
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The amendmentswill allow the Agencyto passinformation to anational
sportingorganisationregardinga thirdpersonwho interfereswith thesample
collectionandtestingprocedures.Thiswill allow thenationalsporting
orgamsationto investigatethematterandtakeanyappropriateaction

Sinceits establishmentin 1991 theactivitiesof theAgencyhavebeenregularly
reviewedin thelight of nationalandinternationaldevelopments.Amendments
to theobjectivesandfunctionswill betterreflect thecurrentrole of the Agency
andits strategicdirection.

FINANCIAL IMPACT STATEMENT

Therewill beno additionalfinancialobligationsimposedon theCommonwealth
by thisBill. The inclusionof substantial,ratherthanstrict compliancein
appropriateareaswill reducetherisk of legalchallengeon technicalgrounds.
Thisreducedscopefor legal challengeort technicalitiescouldresultin savings.
The predictedincreasein testingconductedon behalfof InternationalSporting
Federationswill havelimited costimplicationsfor theAgency. This additional
testingwill be conductedon a costrecoverybasis.
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NOTES ON CLAUSES

Clause1 - Short Title

1. Thisclauseprovidesfor this Act to be cited as the AustralianSportsDrug

AgencyAmendmentAct 1995.
Clause2- Commencement

2. ThisclauseprovidesthatSections1 and2 of the Act shallcommenceon the
dayit receivesRoyalAssent.

3. Clause2(2) providesfor theScheduleto commenceon a dayto be fixed by
Proclamation. Alternatively, clause2(3) allows a 6 month period for the
Scheduleto commencebeginningon the daythat the Act receivesthe Royal
Assent.

Clause3 - Amendments

4. This clause provides for the amendmentto the Australian Sports Drug
Agency Act 1990 as set out in the Schedule. Item 23 in the Schedulehas
effect accordingto its terms.

SCHEDULE

Item 1 - Definitions

5. This item insertsa numberof new definitions into the Principal Act, which
arerequiredto assistin the interpretationof the new provisionsaddedby
thisBill.

6. Definitions of “applicable procedures”,‘assessed”,“contract” and “drug
testingprogram”areprovided.

7. A definition of “foreign sporting organisation” is provided to support
provisionsin theBill thatwill enablethe Agency to increaseits involvement
with foreign sportingorganisationsfor the provisionof testing servicesand
to recognisetheactivitiesof overseasagencies.

8. Definitions of “national sportingorganisation”,“relevant nationalsporting
organisation”, “relevant International Sporting Federation”, “relevant
sporting organisation”, “sporting organisation” and “foreign national
sportingorganisation”areprovidedto supportthe interpretationof the Bill.
These definitions clarify the sporting organisationsthat the Agency will
work with and the hierarchicalrelationshipbetweenthe competitor and
theseorganisations.

9. Definitionsof “non-Australian”and“temporarilyresidentnonAustralian”are
addedto distinguishthe Agency’spowerswheretestingundera requestor
undera contractwith anAustraliannationalsportingorganisation. In most
casesan Australiannational sportingorganisationwill haveno jurisdiction
to sanctionanon-Australiancompetitorfollowing apositivetest result. It is
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importantthe Agency is able to notify the relevantInternationalSporting
Federation to ensure action can be taken against the non-Australian
competitor. Howeverthereare limited circumstances,in particularin the
professionalsportingleagueswhich mayhavea nonAustraliancompetitor

- ~for a particular season, in which the Australian national sporting
organisationwill be the appropriateorganisationto take action against a
non-Australiancompetitor.This isimportantin ensuringthe Agency’s drug
testingactivitiesareeffective.

10. A definition of “organisation” is includedto ensurethat agenciessuch as
StateInstitutesand Academy’sof Sport are includedin the definition of
sporting organisation. This will allow the Agency to notify these
organisationsif they are providing direct or indirect support to any
competitorwho is enteredon the Register

11. - A definition of “reviewable decision” is addedto state the two types of
decisionsmade by the Agency which a competitor can appeal to the
Administrative AppealsTribunalfpr a review of the decision. These are
decisionsthat there is no reasonablecausefor failing to comply with a
requestanddecisionsthatapositivetestresultis valid.

12. Definitions of “sportingcompetition”and “sportingevent” are providedas
thisis the basisof sportandthe definition of competitor.

13. Definition of “support”is providedto assistin the interpretationof the new
provisionsaddedby thisBill.

Tt~m7. - Definitions of “applicableproceduralrequirements”,“at competition”and
“Charter”

14. This item omits definitions of “applicable proceduralrequirements”, “at
competition” and “Charter” from the Principal Act. The term “applicable
procedural requirement” is replaced with the definition “applicable
procedures”.The term “Charter” is deletedas it refers to the International
Olympic Committee(IOC) CharteragainstDoping in Sport which is no
longerin use.

Item 3 - Definition of “competitor”

15~:This item repeals the definition of competitor to account for the new
definitioneffectedunderItem 5 (below)

Item 4 - Definition of “at competition”

16 This item repeals the definition of “at competition” The term “at
competition” isno longerreferredto in the amendedAct.

Item 5 - Competitors

17 This item insertsa new definition of “competitor” to replacethe definition
repealedin Item 3 New subsections2A(1), (2) and (3) are provided New
subsection(1) definesthelevelof competitorthat the Agency’s drug testing
activitiesare aimedat. It allowsthe Agency to testnationalor international

5



levelAustralianstrainingor competinginsideor outsideAustralia. It also
allows international level non-Australians training or competing in
Australia, nationalor internationallevel Australiansand nonAustralians
trainingor competinginsideor outsideAustralia (if the Agency is requested
to undertake a testingprogram) and athletescompetingin professional
sportsleagues. Personsreceivingsupportfrom the Commonwealthand
athleteswho’s names are listed on the Registerare also considereda
competitorfor thepurposesof the amendedAct.

18 New subsection(2) ensuresthat theAgencycan testcompetitorsat sporting
events and out-of-competition Out-of-competitiontesting may occur at
training or at anyotherreasonabletime The natureof druguseto enhance
performanceis such that it may be used at an event to gain a slight
competitiveedge,or in the monthsleadingup to an eventto allow the
athleteto recoverfaster,performbetter at training, becomestronger,etc.
Thereforeto ensurean effectiveout of competitiontestingprogramcanbe
achievedcompetitorswhohavetrainedto competeor competedin sporting
competitionwithin thelast 12 monthsareconsideredto be acompetitorfor
the purposesof theamendedAct.

19 New subsection(3) statesthat if the competitorhasretired from sporting
competition he or she is not, for the purposesof the amendedAct,
considereda competitor The competitor must havenotified his or her
relevant national sporting organisation of their retirement from
competition. The national sporting organisationwill then notify the
Agency.

Item 6 - Peoplereceivingsupport

20. This item repealssection3 of the Principal Act and replacesit with new
subsections3(1) and(2). This sectionhasbeenbroadenedto includedirector
indirect support receivedfrom State or Territory Governments,including
StateInstitutesand Academy’sof Sport. Thesebodiesprovidesupportfor
competitorsas definedin this Bill and it is imperativethat theyarenotified
of an entryon the Registerfor anycompetitorto whomtheyareproviding
support. This will ensureeffective deterrencethrough withdrawal of
fundingsupport.Newsubsection(1) definespersonswho arecompetingor
training to competein sporting competition, who will be deemedto be
receiving Commonwealthand/or State or Territory support for the
purposesof theamendedAct.

21. New subsection3(2) defines “government”and “goveinment agency” for

thepurposesof this section.

Item 7- Objects

22. This item amendssection8 of thePrincipalAct tobetter reflect the Agency’s
currentrole andstrategicdirectionandto moreclearlyexpressthe activities
of the Agencyin output terms. Theobjectivesof the Agencyare:

to detertheuseof scheduleddrugsor dopingmethodsin sport,and
• to encouragethe developmentof programsto educatethe sporting
communityaboutmattersrelatingto drugsin sport;and
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• to advocatethe internationaladoption of consistentand effective anti-
dopingprograms;and
• to co-ordinatethe developmentof a consistentand effective national
responseto mattersrelatingto drugsin sport.

Item 8 - Functions

23. Changesto thefunctionsare requiredto reflect the strategicapproachbeing
followed by the Agency. This item repealsparagraphs9(1)(c) to (q) of the
Principal Act andsubstitutesnew paragraphs(c) to (I). The modifications
better reflect the strategiesemployed by the Agency to achieve its
objectives. Paragraphs(c) to (1) provides for the Agency to have the
following functions:

• to developandimplementdrug testingprograms;

• to advocate the international developmentand implementation of
consistentandeffectiveanti-dopingprograms;

• to encourageAustralian national sporting organisations,State and
Territory sportingorganisationsandprofessionalsportingorganisationsto
develop and implement comprehensive and consistent anti-doping
initiatives (including initiatives relatingto testing for the use of drugs and
educationaboutmattersrelatingto drugs in sport), andto usethe services
of theAgencyandaccreditedlaboratories;

• to develop and implement initiatives that increase the skills and
knowledgeof peopleinvolved in sporting activities aboutmattersrelating
to drugsin sport;

• to advocateandsupportresearchin andoutsideAustraliaaboutdrugsin

sport;

• to implementanti-dopingarrangements;

• to encouragethe establishmentof means for the carrying out by
governmentDepartmentsand authoritiesof the Statesand Territories of
initiativesrelatingto drugsin sport;

• to co-operatewith those Departmentsand authoritiesandwith non-

Governmentsportingorganisationsto implementthoseinitiatives;

• anyotherfunctionsconferredon the AgencyunderthisAct;

• to advise the Minister on matters falling within any of the above
mentionedfunctionsandrelatedmatters.

Item 9 - Functions

24. This item amendssubsection9(2) to link the collection of samplesby the

Agencyto thefunctionsas statedin Item 8.
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Item 10-Functions

25. This item repealssubsection9(3) of the PrincipalAct and replacesit with
new subsections(3) and (3A). New subsection(3) allows the Agency to
keepa list of peoplewhom it knowsto be competitors.This list mayonly
bekeptfor the purposesof performingthe Agency’sfunctions.

26. New subsection(3A) lists the particulars that the Agency may collect in

relationto eachcompetitor.

Item 11 - Headingto Part3

27. Thisitemamendsthe headingof Part3 to betterreflect the compositionof
thisPart. The headingis changedfrom the “Registerof NotifiableEvents” to
“Requesting,CollectingandTestingof Samplesby Agency”.

Item 12

Division 1- Application of the Part

28. New section 1OA defineswhen Part 3 is applicable. This Part will be
applicablefor all testing other than testing conductedby the Agency on
behalfof aforeignsportingorganisation.

Item 13

Division 2 - Register of Notifiable Events

29. This itemrepealssections12 to 17C andreplacesthesewith new sections12
to I7ZB. Thenew sectionssimplify andprovidegreaterclarity in thesample
collection,testingandnotifkationprocess.

Division 3 - Requestto provide sample

30. Newsubsection12(1) allowsthe Agencyto requesta competitorto provide
asample.

31. New subsection12(2) providesfor the Regulationsto includedetailsof the
proceduresto beusedby the Agencyin requestinga competitorto provide
asample.

32. Under the previouslegislation strict compliance was required with all
aspectsof the sample collection, testing and notification process. This
createdan environmentconducive to legal challengeon minor technical
matterswhich did not effect thevalidity of thecollectionandtestingprocess.
Newsubsection12(3)providesfor theRegulationsto specifythatsubstantial
compliancewith the Regulationsdetailinghow the requestis to bernade~is
sufficient. This will ensurethat competitorscannotintentionally avoid a
drug test by preventing the Agency from completing the notification
processrequiredprior to adrugtest. This isparticularlyrelevantwhereit is
necessaryto advisethe competitorby phoneof their selectionto undertake
a drugtest.
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33. New subsection13(1) providesfor the Regulationsto includeprovisionfor
the competitor to have a representativeof his or her choice presentto
overseethe samplecollection process. This subsectionno longer includes
provisionfor thecompetitor’srepresentativeto be presentduring the actual
passingof thesample. However,~exceptionhasbeenmadefor competitors
with a disability who mayrequire assistanceto collect the sample,to have
their representativepresent. For examplean amputeeor blind athlete. It
also providesfor the competitor to be madeawareof the proceduresfor
collectionandtestingof thesample,his or herrights underthe provisionsof
the Regulationsandthe amendedAct, the possibleconsequencesof failing
to comply with a requestto provide a sampleor returning a positive test
result, the classesof persons,organisationsandbodiesthat are requiredto
be notified of an entry on the Register,or a negativetestresult andhis or
herright to makeasubmission.

34. New sub section 13(2) provides for the Regulations to specify that
substantialcompliance,with the Regulationswhich outline the details the
athletemustbenotified of, is sufficient. Thiswill ensurethat the Agency can
completethe test without the likelihood that a minor irregularity in the
notification proceduresmay effect ~hevalidity of the collection,testing and
notification process. I

35. New section14 providesfor the Agency to haveadditional powersto use
national sportingorganisationto reducethe numberof competitorswho
are enteredon the Registerthrough failure to comply with a requestto
provide a sample. The provisionsallow the Agency to notify a national
sportingorganisationof a competitorwho is likely to fail to comply with a
request. Thisprovidesthe organisationwith an opportunityto attempt to
persuadethecompetitorto provide the sample. It further providesfor the
Agencyto confirmwith therelevantnationalsportingorganisationwhether
acompetitorhasretired from sportingcompetitionif the competitor claims
to haveretired at the time theAgency requeststhe competitorto providea
sample.

Division 4 - Failure to providesample

SubdivisionA - General

36. New section 15 providesthat, for the purposesof this Part, a competitor
fails to providea sampleonly if the requestwasmadein accordancewith
the Regulations. In addition, if the competitorfails to providea sample,or
fails to completeor sign any form requiredor, after providing the sample
the competitorfails to do anythingin relationto the samplethat is required,
the competitoris deemedto havefailedto providea sample.

Subdivision B - Failure by Australian citizen, permanent resident or
temporarilyresidentnon-Australiantoprovide sample

37. Newsection16 specifiesthatSubdivisionB only appliesto acompetitorwho
is an Australiancitizen, permanentresidentor a temporarilyresidentnon-
Australianwho hasfailedto complywith a requestto provideasample.

38. Newsubsection17(1) requirestheAgency to providewritten notification, to
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a competitorwho hasfailed to comply with a requestto providea sample,
that the competitorfailed to comply. The written notification must also
includeadvice of the competitorsentitlementto makea submission,or have
a submissionmadeon his or her behalf, to the Agencyto the effect thathe
or shehadreasonablecausefor failing to comply. The notification should
also include advice of the competitorsright to waive the making of a
submission.It furtherprovidesthat the Agencymustincludein its written
noticeto the competitorthe Agency’s obligationsto enterthe nameof the
competitor on the Register of Notifiable Events, the notification of
prescribedpersonsandorganisationsof the entryon the Registerandof the
Minister’sability torequestinformationcontainedon the Register.

39. New subsection17(2) allows the Agency to shorten the length of the
submissionperiod statedin the written notification given by the Agency
undersubsection17(1) if the Agency considersthe competitoris likely to
competein an international sporting competition. This subsectionhas
includedanadditionalcircumstance(takingpart in trials to selectAustralian
representatives)which can be taken into accountby the Agency when
determiningthe lengthof thesubmissionperiod.

40. Newsubsection17A(1) requiresthe Agency to decidewhethera competitor
had reasonablecausefor failing to comply with a requestto provide a
sample.

41. New subsection 17A(2) prevents the Agency from deciding that a
competitor did not havereasonablecausefor failing to comply with a
requestto provide a sample before the time fixed in subsection17A(3)
(below) or without consideringany written submissionmadeby or on
behalfof the competitor.

42. New subsection17A(3) providesthat the Agency cannot decide that the
competitor did not have reasonablecausefor failing to comply with a
requestto providea samplebeforethe end of the timestatedin the notice
provided to the competitor. An exceptionto this is where the Agency
receivesa written noticeby or on behalf of the competitorwaiving his or
her right to makea submissionor receivesa written submissionby or on
behalfof the competitor.The Agencycan beginits decisionmakingprocess
whenthesubmissionisreceived.

43. New subsection17B(1) specifiesthe provisionsin this sectionwhich apply
whenthe Agencyhasdecidedwhethera competitorhad reasonablecause
for failing to complywith arequestto provideasample.

44. New subsection17B(2) requiresthe Agency to give written notification, as
soonas practicable,to the competitoradvisingof its decisionas to whether
he or shehad reasonablegroundsfor failing to complywith a requestto
provide a sample. This provisionis the sameas that containedin repealed
subsection13(3).

45. New subsection17B(3) provides a new provision relating to national
sporting organisationswho were notified under section 14(a) of a likely
failure to comply with a request to provide a sample. The provision
requiresthe Agency to advisethe nationalsportingorganisation,in writing,
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if it decidesthat thecompetitorhadreasonablecausefor failing to comply.

46. Newsubsection17B(4) -if the Agencydecidesthatthe competitorhasfailed
to comply with a requestto provide a samplewithout reasonablecaused,
written noticemustinclude the reasonsfor the decisionandadvicethat the
competitormayappealto theAdministrativeAppealsTribunalif dissatisfied
with the Agency’s decision. Thisprovisionis the sameas that containedin
repealedsubsection13(4).

47. New subsection17B(5) providesthat the validity of the decisionmadeby
the Agencyisnot affectedby non-compliancewith subsections(3) or (4).

SubdivisionC - Failure by non-Australianother thana temporarily resident
non-Australianto providesample

48. Newsection17C specifiesthatSubdivisionC appliesto a competitorwho is
a non-Australianotherthana temporarilyresidentnon-Australianandhas
failed to complywith arequestto providea sample.

49. New subsection 170(1) requires the Agency to notify the relevant
InternationalSportingFederationof the failure to comply with a requestto
provideasample.

50. Newsubsection17D(2)allows theAgency,if requestedby the International
SportingFederation,to takefurtheractionsofar as it is capableof doing so.

Division 5 - How sampleis to be dealtwith

51. New section17E ensuresthata competitorssampleis dealtwith according
to the ‘applicable procedures’ set out in section 17F, but notes that
substantialcompliancewith someproceduresmaybesufficient.

52. New subsection 17F(1) provides for the Regulations to establish the
applicableproceduresto be followed by the Agency in dealing with a
sample.

53. New subsection17F(2) providesthat the Regulationscan be sufficiently
flexible to ensurethe Agency can meetsits requirementsin a variety of
differentsportingenvironmentsby being of generalor specialapplication
andaccordingto differentcircumstances.

54. New subsection 171F(3) provides an example of seven types of
requirementsfor proceduresthatcan beprescribedin the Regulations,such
as collectionandtestingof samples.

55. New subsection17G(1) provides for the Regulationsto specify where
substantialcompliancewith proceduresin relation to a sample will be
sufficient.This will allow theAgency to conductits testingproceduresunder
therule of substantialcomplianceand to recognisetest resultsevenif there
areminor irregularities,providedthatthe irregularitiesdo not castdoubt on
the validity of the test result. This is intended to reduce the technical
groundsusedin the pastby athletesto challengethevalidity of atest.
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56. New subsection17G(2) lists tho~eprocedureswhich must be strictly.
compliedwith andareessentialfor ensuringthe integrity andaccuracyof
the test result. The six listed procedureswill override the substantial
complianceproceduresin subsection17G(1). These proceduresinclude
using an accreditedlaboratoryfor testing, ensuringthat a sample is not
tampered,ensuring that a sample’s container is securely sealed and
identified,the entering,on formsrelatingto the provision of a samplefor
testing,of numbersof containersor numberof sealsof containersholding
thesampleandthesigningof thoseformsby peoplerequiredto do so

Division6 - Return of negativetestresult

57 Newsubsection17H(1) providesthat Section171H appliesif eithertheinitial
or final testing of a sampleprovidedby a competitorreturns a negative
result.

58. Newsubsection17H(2)liststhe personsandorganisationswho the Agency
maynotify of a negativetest result of a competitorwho is an Australian
citizen, permanentresidentof Australia or a temporarily residentnon-
Australian.

59. Newsubsection17H(3)liststhe per~onsandorganisationswho the Agency
maynotify of a negativetestresultof a competitorwho is a nonAustralian
otherthan a temporarily residentnon-Australian. There is an additional
requirementwhich seeksto protectthe interestsof competitorsunder.the
age of 18 years and thosewith an intellectualdisability by allowing the
Agency to notify a personwhohaslong term parentalresponsibilityfor, or
is a guardianof, thecompetitor,of theresults.
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Division 7 Return of positive test result by Australian citizen, permanent
resident or temporarily resident non-A~istralian

60: Newsection17JprovidesthatDivision 7 onlyappliesin relationto a sample
providedby a competitorwho is an Australiancitizen, permanentresident
of Australiaor atemporarilyresidentnon-Australian.

61. Newsubsection17K(1) providesfor the sectionto apply only if the initial
testingof acompetitor’ssamplereturnsa positivetestresult, A competitors
sampleis divided into two parts(called the A andB Sample)andthe initial
testingrefersto theanalysisof the A Sample.

62. Newsubsection17K(2) providesthatthe competitoris entitled to be present
at,or representedat,theunsealingandfinal testingof thesample.

63. New subsection17K(3) requiresthe Agency to providewritten notification
to a competitorwhohasreturnedan initial positive test result stating that
the initial testing of the samplehasreturned a positive test result, the
competitorsright tobepresentor representedat the unsealingand final
testing of the sample, the possible consequencesof the final testing
returninga positivetest result and the classesof personsor bodies that
wouldberequiredto be notified of anentry on the Registerrelatingto that
competitor.

64. New subsection17K(4) provides for the Agency to give information
regardinga positive initial test result to a competitor’srelevantnational
sporting organisation. It also prevents the Agency from giving any
information to the national sporting organisationthat may disclose the
identityof the competitor.

65. New subsection17L(1) providesfor the sectionto apply only if the final
testingof the samplereturnsapositivetestresult. Thefinal testing refersto
the analysisof theB Sample.

66. New subsection17L(2) requiresthe Agency to provide written notification
to a competitorwho returnsa positivefinal test resultstatingthat the final
testing of the sample has returned a positive test result. The written
notificationmustalsoincludeadviceof thecompetitorsentitlementto make
a submission,or have a submissionmadeon his or her behalf, to the
Agencysettingout informationor evidencethat mayaffect the validity of
the results. The notification shouldalso include advice of the competitors
right to waive the making of a submission. It further provides that the
Agencymust include in its written notice to the competitorthe Agency’s
obligationsto enterthe nameof the competitoron the Registerof Notifiable
Events,the notificationof prescribedpersonsandorganisationsof the entry
on the Register and of the Minister’s ability to request information
containedon theRegister.

67. New subsection17L(3) allows the Agency to shortenthe length of the
submissionperiod (7 days)statedin the written notification given by the
Agencyundersubsection17L(2) if the Agency considersthe competitoris
likely to competein an internationalsportingcompetitionor takepart in
trials to select Australian representativesto compete in international
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sportingcompetition.

68. New subsection17M(1) requiresthe Agency to decide whethera positive

testresult from thefinal testingof a sampleis valid

69. Newsubsection17M(2) preventsthe Agency from decidingthat a positive
test result is valid before the time fixed in subsection17M(3) (below) or
without consideringanywritten submissionmadeby or on behalfof the
competitor

70. New subsection17M(3) providesthat the Agency cannot decide that the
positivetest resultis valid before the end of the time statedin the notice
providedto the competitorunlessthe Agencyreceivesa written notice by
or on behalf of the corrtpetitor waiving his or her right to make a
submissionor receives a written submissionby or on behalf of the
competitor If such a submissionis received the Agency can begin its
decisionmakingprocesswhenthe submissionis received The mechanism
setup in this subsectionseeksto clanfywhena decisioncanbe madeandis
for thebenefitof both the Agencyandthe competitor.

71. New subsection17M(4) enablesthe Agency to determinethat a test is
invalid only whenthreeproceduralvariationsoccur. The only procedural
variations which maycastdoubt on thevalidity of the testarethoserelating
to the sealingof anycontainerholdingthe sample,whetherthe samplewas
testedby an accreditedlaboratoryand whether a samplewas tampered
with by unauthorisedpersons

72. Newsubsection17N(1) requiresthe Agency to provide written notification
to the competitor, as soon as practicable,advisingof its decision as to
whetherthe positivetestresultwasvalid

73 New subsection17N(2)requiresthe Agency to give the competitorreasons
for the decision and advise of their appealrights and is similar to the
omittedsection16(4)

74. New subsection17N(3)providesthat the validity of a decisionmadeby the
Agencyis not affectedby failure to givereasonsor reviewrights

Division 8 - Return of positive test result by non-Australianother than a
temporarilyresidentnon-Australian

75 New section 17P providesfor Division 8 to apply only in relation to a
sampleprovided by a competitor who is a non-Australianother than a
temporarilyresidentnon Australian

76. New subsection 17Q(1) requires the Agency to notify the relevant
InternationalSportingFederation,as soonaspracticable,of a positiveresult
fiom theinitial testingof a sampleprovidedby a competitorwho is a non-
Australianotherthana temporarilyresidentAustralian

77. Newsubsection17Q(2)allows theAgency to takefurtheractionasfar asit is
capableof doing so, if the InternationalSportingFederationrequeststhe
Agencyto takefurtheraction.
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Division 9- Entry of competitor’s nameon Register

78 Newsection17R requiresthe Agencyto enteran Australiancompetitoron
the Registerif theyfail to complywith a requestto provide a sampleand
the Agency decidedthey did not to have reasonablecausefor failing to
providea sample

79. New section17S requiresthe Agencyto enteran Australiancompetitoron
the Registerif theyreturneda positive testresult from the final testingof a
sampleandthe Agencydecidesthatthepositivetest resultisvalid.

80. New subsection17T(1) provides for the section to apply when a
competitor’snameandotherparticularsareenteredon the Register.

81. Newsubsection17T(2) lists the personsandorganisationswho the Agency
must advise of an entry on the Register. There are two additional
requirements.The first seeksto protectthe interestsof competitorsunder
the ageof 18 yearsand thosewith an intellectualdisability by allowing the
Agencyto notify a personwhohaslong term parentalresponsibilityfor, or
is aguardianof, the competitor,of results. The secondrequiresnotification
of a State or Territory body where the body providessupport for the
competitor.

82 New subsection17T(3)requiresthe Agency to include in its notification of
an entry on the Registerthe other personsand organisationsthat the
Agencyhasor intendsto notify of the entry.

83. New subsection17T(4) allows the Agency to give to a national sporting
organisationastatementof theAgency’sreasonsfor the decisionregarding
the validity of a positive test result or that the competitor did not have
reasonablecausefor failing to complywith arequestto provideasample. It
furtherprovidesfor the Agency to give the national sportingorganisation,
if thecompetitorconsents,a copy of anysubmissionmadeby or on behalf
of the competitorto the Agencyundersection17 or 17L.

84. New subsection17T(5) provides that the validity of an entry of a
competitor’snameandparticularson the Registeris not affectedby with
subsections(2), (3) or (4).

85. Newsection17Urequiresthe Agency to removea competitorsnamefrom
the Registeronce the period of any sanction imposed by a sporting
organisationor the Commission,which everis longer, haselapsed,if the
competitorwasunder 18 yearsof age at the time of the eventcausingthe
competitorsnameto be enteredon the Register. Subsection(1) defines
whichcompetitorsnamescanbe removedfrom the Register.

86. New subsection(2) requiresthe Agency to removethe competitorsname
andotherparticularsfrom theRegister,subject to subsection(3) (below),as
soonas practicableafter the suspensionperiod imposedby a sporting
organisationhaselapsed.

87. New subsection(3) defines the implications of disqualification by the
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Commissionaftertheir nameis enteredon the Register. It further requires
thatif the disqualificationperiodimposedby the Commissionis longerthan
the suspensionperiod imposedby the sporting organisation, that the
Agency must as soon as practicableafter the end of the disqualification
period remove the competitors name and other particulars from the
Register.

Division 10-Reviewof decisions

88. New section 17V allows a competitor to apply to the Administrative
AppealsTribunalfor reviewandSection3 clarifies anddefinesa reviewable
decisionmadeby the Agency.

89. New subsection17W(1) requiresthe Agency to removethe competitor’s
namefrom the Registerafteranadversefinding of theTribunal.

90. Newsubsection17W(2)requiresthe Agencyto notify all personsandbodies
of changesto the Registerafteran adversefinding or orderby the Tribunal.

Part3A - Requesting, Collecting andTestingof Sampleson behalfof or by a

Foreign Sporting Organisation

Division 1 - Testing on behalf of a foreign sporting organisation

91. New subsection17X(1) will allow the Agency to enterinto contractswith
foreignsportingorganisationsto arrangefor the collection and testing of
samplesfor the purposeof detectingscheduleddrug or doping methods
andthenotificationof the resultsof the testing. Suchcontractsareexpected
to increasewith the lead-upto the Olympicsandcould alsothencoverout-
ofcompetition testing. Previoussection 66B of the Act which allowed
flexible adoption of overseasproceduresis to be repealedin favour of a
moreconsistentapproachto testingasoutlinedin Part3A.

92. New subsection17X(2) allows the Agency to do anything required,
permittedby the contractor necessaryto be done to give effect to the
contract.

93. New section17Y allowsfor the Agencyto requesta competitorto providea
samplefor testing,eitherto give effect to a contractwith or requestfrom a
foreignsportingorganisationorwheretheAgencyis requiredor permitted
underan anti-dopingarrangementto requestthat competitor.

94. New section17Zallows the Agency to vary its usualtestingproceduresand
either to negotiateand formalise the proceduresto be followed with the
foreign sporting organisationor use the proceduresstatedin the anti-
dopingarrangement.

95. New subsection17ZA(1) allows the Agency to notify the relevantforeign
sporting organisationof any mattersarising out of the making of the
request to the competitor under a contract with a foreign sporting
organisation.Thesectionfurtherclarifiesandprovidesexamplesof matters
that can be notified includingadditional provisionsrelating to interference
with the collection process,impersonationof a competitorand failure, by
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the competitor,to complywith testingrequirements.

96: Newsubsection17ZA(2) lists personsandorganisationsthe Agencyintends
t~notify of theresultsof testingconductedon behalfon a foreign sporting
organisation,subjectto the agreementof the foreign sportingorganisation.
This replacesprovisionscontainedin previoussection66B andexpandsthe
list of personsand organisationsthe Agency proposesto notify. The
provisionsnow include the national sporting organisation,personswith
longterm parentalresponsibilityfor the competitorandState or Territory

- bodiesWhich providesupportto a competitor.

97. New subsection17ZA(3) preventsthe Agency from notifying the persons
andorganisationslistedin subsection(2) if the foreignsportingorganisation
directsthe Agencynot to do so.

Division 2 - Testingby a foreign sporting organisation

98. NewsubsectionI7ZB(1) allowstheAgency to discloseinformation received
from an approvedanti-dopingbody regardingthe outcomeof a requestto
providea samplemadeby theforeignsportingorganisationto acompetitor
who is anAustraliancitizen or permanentresidentof Australia to the same
personsand organisationsthat would be notified of an entry on the
Register. -

- 99. New subsection17ZB(2) providesthat if the anti-doping body was not
approved(i.e. its procedureshad not beenassessedand approvedby the
Agency) whentherequestto providea samplewasmade, the Agencymust
approvethe anti-dopingbody pursuantto section66C of the Act before the
Agency candisclosethe information to the samepersonsandorganisations
thatwould benotified of anentryon the Register.

Item 14 - MinistermayrequestnotifiCatiOn

100. Thisitem insertsnew subsection18(2B), which enablesthe Minister to
requestthe Agency to give written advice to the Minister regarding the
outcomeof the Agency’srequestto a competitorto provide a sample. This
advice can be requestedfor outcome of testing conducted under an

• agreementwith a foreign sporting organisation or for non-Australian
- • competitorstestedunderPart 3.

Item 15 - StrategicPlans -

101. This item repealssub sections47(2) and (3) of the Principal Act and
replacesthemwith new subsections47(2) and(3). Newsubsection(2) aligns
the Agency’s strategic plan with the financial year as opposed to the
calendaryear to allow the Agency to better link strategicplanning with
financial planning.

102. New subsection(3) allows for variation of the-period of strategicplans
- from 3 years to up -to 5 years.- This is to allow alignment, where

appropriate,with the 4 yearOlympic cycle andto providethe Agencywith
- - moreflexibility in its planning. -
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Item 16 - Employees

103. New subsection56(2) of the Principal Act is amendedto updatethe
Agency’s termsand condition of employmentdue to the introduction of
work placebargainingagreementswithin thePublic Service.

Item 17 - Investmentof Money

104. Section64 of thePrincipalAct is repealedandreplacedwith new sections
64(1) and(2). Newsections64(1) and(2) link theapprovedinvestmentswith
recentamendmentsapprovedunderFinanceRegulations.

Item IS - Agencymay contractwith overseassportingorganisationsto collect
andtestsamples

105 Thisitemrepealssection66B To simplify theAct andto keepall sections
relatingto testing for foreign sportingorganisationstogether,this section
hasbeenmovedto Part 3A.

Item 19 - Agencymayapproveanti-dopingbodies

106. This item amendssubsection66C(1) in the Principal Act by deleting
referenceto the IOC Charterwhich is no longerin use.

Item 20 - Agency may requestapprovedanti-dopingbody to testan Australian
competitor

107. This iteminsertsa new subsection66D(2), which allows the Agency to
recognisethe proceduresof foreign anti-doping bodies when the Agency
requestssucha body to testan Australiancompetitor. This will allow the
Agency to satisfyitself that theproceduresaresatisfactoryandbe ableto act
on theresultsof suchtesting.

Item21 - Disclosureof confidentialinformation

108. New subsection67(4A) allows the Agency to fulfil its notification
requirementswhentestingfor foreign sportingorganisations.Most foreign
anti-dopingbodiesrequire the resultsof testing conductedon its behalf to
be sent directly from the Australian Sports Drug Testing Laboratory
(ASDTL) to the body. This notification procedureis imperative for the
Agency to be able to enter into testing agreementswith these foreign
bodies. It will also allow the ASDTL to fulfil its commitmentsas an IOC
accredited laboratory. The ASDTL is required to provide a quarterly
statistical summary of its testing activities to the IOC and relevant
InternationalSportingFederations.

Item 22 - Provisionsrelating to giving of notices

109. This iteminserts a new section67A and 67B. New section67A outlines
how written noticesmaybe given to competitorsand allows the mannerto
be further prescribedby regulations. It allows the Agency to deliver a
noticepersonally,by post,courier, facsimile, or by giving the notice to the
competitorssportingorganisationto give to thecompetitor.

18



110. New section 67B allows the Agency to notify the-relevant national
sporting organisation of circumstances surrounding- any apparent
interference in the sample collection procedures, such as a person
impersonatingacompetitorduringthe provisionof a sample,or interfering
with the sealingof the sampleetc. This will allow the national sporting
organisationto be awareof suchincidents.It can theninvestigateandtake
appropriateaction. -

Item 23 - Savingsandtransitionalprovisions

111. This item insertsseveralsavingsand transitionalprovisionsnumbered
(1) to (6). Paragraph(1) defines“Principal Act” and “the Agency” for the
purposesof thisitem

112. Paragraph(2) statesthat anyrequestto provide a samplemadeby the
Agency to a competitorbeforecommencementof this Bill mustcontinueto
bedealtwith as outlinedin thePnncipalAct

113. Paragraph(3) allows the Agency to keepit’s currentlist of competitors,
despite the amendmentto subsection9(3) upon commencementof this
Schedule.

114. Paragraph(4) ensuresthe continuation of any contract entered into
undersection66B of thePrincipalAct upon commencementof this Schedule.

115. Paragraph(5) ensuresthe continuedapprovalof anyforeign antidoping
body approved under section 66C(1) of the Principal Act upon
commencementof thisSchedule

116 Paragraph(6) ensuresthat the current Australian SportsDrug Agency
Regulationscontinueto applyuntil theyareamended.
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