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AUSTRALIAN WINE ANT) BRANDY CORPORATION
AMENDMENT BILL 1992

OUTLINE 4
Thepurposeof this Bill is to amendthe Atrctmlinn WineandBrandyCorporation
ActJ9SOto removeuncertaintiesabout theenforcementof laws concerningtruth in
labelling of wine.

2. TheWine LabelIntegrity Programwas implementedin 1990following 4
amendmentsin 1989to the AlIctr2liat, WineandBrandy CorporationAct 1980.
Theprogramrequiresmanufacturersto keeprecordsto supportlabelling claimsof
the vintage,variety and regionof origin of wine andto makethoserecordsand the
stocksto which they relateavailablefor audit upon requestby the AustralianWine
andBrandyCorporation. Thepurposeof auditingis toensuretruthin labelling,
therebyincreasingconsumerconfidencein thereliability of wine label claims and
enhancingthereputationof Australianwine in domesticandexportmarkets.

3. However, practicein using the legislation,underwhich over200 auditshave
beenconducted,hashighlightedtechnicaldifficulties which arelikely to impair the
enforcementof the legislation. Thelegislationrequiresmanufacturersto keepLabel
Integrity Programrecordsbut thereis no requirementthat theserecordsbeaccurate
andcomplete. The legislationalso requiresthat a manufacturermustprovide
records,if theCorporationrequeststhem, evenif they areself-incriminating,but
themanufactureris then protectedfrom prosecutionshouldtherecordsdisclosefalse
labelling.

4. This Bill aimsto rectify thesedeficienciesby makingit an offenceto
knowinglyor recklesslyfail to makeor keepsuchrecords,or to makeorkeep
inaccurateor incompleterecords. TheBill alsoprovidesthat a personmay, with
reasonableexcuse,refusea requestfrom the Corporationto provideLabel Integrity
Programrecords.The Bill providesthat it is a reasonableexcusefor a personto
refuseto provide suchrecordswherethey areself-incriminating. Wherea person
chooses,with reasonableexcuse,not to provideLabel Integrity Programrecords,
theCorporationmaystill exerciseits inspectionpowerstoobtain the recordsand
will be ableto use thoserecordsto initiatea prosecution.

5. The final changein theBill honoursa commitmentmadeby theGovernment
in 1989 to theSenateStandingCommitteefor the Scrutinyof Bills. The first of the
two amendmentsinvolved will enablea personto copyevidenceseizedby a label
integrity inspector. Thesecondreducesthemaximumperiodof validity of an
offencewarrantfrom onemonthto sevendays.

FINANCIAL IMPACT STATEMENT

6. Theproposalsput forwardin theBill will not affectCommonwealth
expenditureandwill haveno staffing implicationsfor theDepartmentof Primary
Industriesand Energyas the Corporationis fundedprimarily from industry levies.
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NOTESON INDIVIDUAL CLAIISFS

ClauseI Shorttide

7. The Act will be calledtheAustralianWine and BrandyCorporation
AmendmentAct 1992.

Clause2: Commencement

8. Clause2 providescommencementon thedayon which the Act receives
RoyalAssent. Clause4 commences28 daysafter theAct receivesRoyal assent.

Clause3

9. In this clauseseveraladditional sectionsareaddedaftersection39Z of the
Principal Act.

Corporationmayrequirerecords

10. The first of these,section39ZAA, gives the AustralianWine andBrandy
Corporationthepowerto request,in writing, a recordrequiredunderthe1~abel
Integrity Programfrom apersonwhom it hasreasonto believeholdsor controls
sucha record.

Failureto complywith section39ZAA notice

11. Undersection39ZAB apersonmustprovide the requestedrecordwithin the
periodspecifiedin the requestunlessthepersonhas a reasonableexcusefor not
doingso. This sectionprovidesthat it is a reasonableexcusefor a personto refuse
to provideLabelIntegrity Programrecordswheretheyareself-incriminating.

Corporationmayretain records

12. Section39ZAC providesthat the Corporationmaykeepa recordfor 60 days
or, if a prosecutionfor a label offenceis initiatedwithin the 60 days,until
proceedingsand appealsareconcluded. Personswho would beentitledto inspect
therecordif it were not in the Corporation’spossessionmustbegiven reasonable
accessto inspector copy that recordif theywish to do so.

13. Theaim of the amendmentsin clause3 is to correcttechnicaldeficienciesin
theLabel Integrity Programwhich arelikely to impair the enforcementof the
currentlegislation. The AustralianWineandBrandy CorporationAct 1981) requires
manufacturersto keepLabel Integrity Programrecords,but thereis no requirement
that the recordsbeaccurateandcomplete. Further,undertheexistinglegislation,
wherethe Corporationrequestsa manufacturerto provideLabel Integrity Program
recordsthe manufacturermustprovidetheserecordsevenif theyare self-
incriminating,but the manufactureris then protectedfrom prosecutionshouldthe
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recordsdisclosefalselabelling. Thusthepresentprovisionsareineffectivein
enablingany prosecutionfor falselabelling.

14. Theamendmentsin clause3 will enablethe Corporationto instigatea
prosecutionwhereLabelIntegrityProgramrecordsprovidedat the Corporation’s
requestdisclosefalse labelling (seeclause4), while retainingthe right of aperson
with reasonableexcuseto refuseto providesuchrecords. TheBill providesthat it
is a reasonableexcuseto refuseto providethe recordswheretheyareself-
incriminating. Wherea personchooses,with reasonableexcuse,not to provide the
recordstheCorporationmay still exerciseits inspectionpowersto obtain Label
Integrity Programrecordsand will beableto usethoserecordsto initiatea
prosecution.Thus theoriginal intentionof the legislationwill beachieved.

Clause4

15. Underthis clause~inadditionalsectionis insertedbeforesection39ZAA.

Offencesin relationto record-keeping

16. WhereLabel Integrity Programrecordsarerequired tobe keptunderthe
PrincipalAct this sectionmakesit anoffenceto knowinglyor recklesslyfail to
makeor keepa LabelIntegrity Programrecord,or to keepan incorrector
incompleterecord.This sectionremediesa deficiencyin theexistingAct which
requiresa personto keepLabel Integrity Programrecordsbutwhich doesnot make
it an offenceto makeor keeprecordswhich arefalseor misleading.

Clause5 : Discoveryof evidence

17. ThisclauseamendsthePrincipal Act toallow a persontocopy Label
Integrity Programevidencewhereii is a book, record,or documentwhich hasbeen
seizedby an AustralianWine and Brandy Corporationinspectorwho had entered
their premisesundera warrantregardingthe possiblecommissionof a labeloffence.

Clause6 : Corporationmay requireinformation

18. Thisclauseamendssection42 of the Principal Act to removethe Label
Integrity Programprovisionsfrom theambitof section42. At present,section42
enablestheCorporationto requirea personto provide information,including Label
Integrity Programrecords,to the Corporationon request.

19. In the 1989 amendmentsto thePrincipal Act tocreatethe Label Integrity
Program,section42 wasamendedto includeLabelIntegrity Programrecordsin the
rangeof information which couldberequestedundersection42. Becausethe range
of information apersonmustprovideundersection42 is so wide,thesection
protectsa personfrom prosecutionsarising from the informationprovided. A
winerywhich undersection42 givesLabelIntegrity Programrecordsto the
Corporationwhich disclosefalselabelling is indemnifiedfrom prosecution,thereby
defeatingthe purposeof the legislation. In retrospect,it is clear that section42 was
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neveran appropriatevehicleto use to call for Label Integrity Programrecords.
Clauses3 and4 of this Bill remedythis situation. Underclause3 theCorporation
may requirea personto provideLabel Integrity Programrecords,buta personmay
with reasonableexcuserefuseto provide therecords. Any Label Integrity Program
information providedto the Corporationwill then beregardedas havingbeen
providedvoluntarilyand will beadmissiblein prosecutions. Clause4 makesit an
offenceto knowinglyor recklesslyfall to makeor keepa Label Integrity Program
recordor to keepan incorrector falserecord.

20. Section42 would remainunchangedwith regardto othertypesof
information, so that theCorporationwill continueto beableto call for other
information,with theobligation that it betruthfully provided. However, the
Corporationwill notbeableto usesuch information in prosecutions.This is
consistentwith the currentseparationof Commonwealthand State/Territory
responsibilitiesfor policingof wine labelling. Policing of wine contentand
labelling, other thanLabel Integrity Programprovisions,remainsa State/Territory
responsibility.

Clause7: Furtheramendments

21. Underthis clausea numberof minoramendmentsaremadetothePrincipal
Act. Firstly, thePrincipalAct is amendedto removea numberof individual
penaltiesregardingtheprovisionof LabelIntegrity Programrecordsto the
Corporation. Theseindividualpenaltieswill bereplacedby the samepenaltyunder
clause4 of this Bill.

22. Secondly,the maximumperiodof validity of anoffencewarrantis reduced
from one month to sevendays. Thepurposeof this amendmentis toprotect
privacy.

23. Thefinal amendmentseeksto remedya drafting errorin thePrincipalAct
which, if it had beendraftedcorrectly, would haveenabledan inspectorto seize
otherevidencewhich affordedevidenceof a labeloffence.
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