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BANKING (STATEBANK OFSOUTHAUSTRALIA AND OTHERMAflERS) BILL 1994

I
GENERALOUTLINE

Thepurposeof this Bill is to enactCommonwealthlegislationtofacilitatecompliancewith the
conditionsof theCommonwealthsspecialassistancepackageprovidedto SouthAustraliathatrelate
to theStateBankof SouthAustralia(SBSA).

On 17 February1993,thePrimeMinisterissuedapressreleasestatingthat theCommonwealth

I Governmentwaspreparedtoprovidespecialassistanceto SouthAustraliawitha netpresentvalueof $600million, in orderto help theStatereduceits debtburden. In recognitionof this assistance,
SouthAustraliaundertooktomeetcertainconditions. Theconditionsrelatingto theSBSAwere
that:

theSBSA besoldasquickly aspracticableconsistentwith achievingafair marketprice;

theSBSA bebroughtinto theCommonwealth’stax netfree of tax lossesfrom 1 July 1994;and

the SBSA bebroughtundertheprudentialsupervisionof theReserveBankof Australiano
later than1 July 1994by legislation.

Theprocessof preparingfor thesaleof theSBSA involvesthecreationof anewcorporatisedentity
from 1 July 1994,tobenamedtheBankof SouthAustraliaLimited (BSAL), andthetransferof
variousassetsof theSBSA tothe newbank.ThepreviousCommonwealthTreasurerundertookto
facilitateSouthAustralia’scompliancewith theaboveconditionsthroughCommonwealthlegislation
wherenecessaryor justifIed. In ordertocarry outthis undertaking,theBill:

amendstheBankingAct 1959to accommodatethereferralof bankingpowersovertheState
Bank to theCommonwealth;and

• amendsthe IncomeTaxAssessmentAct .1936 to facilitatetheprocessof subjectingthebankto
Commonwealthtaxes.

TheBill alsocontainsa numberof otherminoramendmentsto variousActs which areintendedto
streamlinethetransferof assetsfromtheSBSAto thenewcorporatisedbank. Theseinclude
amendmentsto:

• theCorporationsLaw - to allow bulk notification to theAustralianSecuritiesCommission
(ASC) of thechangeofchargeeof a groupof registeredcompanychargesandto enablethe
ASC to deregistersubsidiariesof SBSA which havebeendissolvedunderSouthAustralian
legislation;

thePrivacyAct 1988- toproviderelief from theprovisionsof thePrivacyAct in relationto
thepassingof customerinformationfrom theSBSA to BSAL; and

theIncomeTaxAssessmentAct 1936,theFringeBenefitsAssessmentAct 1986and the
TaxationLawsAmendmentAct (No2)1992 - dealingwith transitionalissuesassociatedwith‘ thetransferof assetsfrom theSBSA to thenewbankandthe impositionof Commonwealth
taxes,includingto enableSBSA customers’tax file numbersto betransferredto BSAL.

The amendmentsto theIncomeTax AssessmentAct 1936includeprovisionsto denydeductionsto
BSAL for superannuationcontributionsoreligible terminationpaymentsin respectof unfunded
liabilities accumulatedasat 30 June1994.
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TheBill alsoincludesa numberof minoramendmentstotheBankingAct 1959andtheReserve
BankAct1959to streamlinetheir administration.

TheamendmentstotheBankingAct 1959will:

requirebranchesof foreignbanksto notify theTreasurerof anyproposedarrangements. I
agreementsor reconstructionsof a foreignbank. If theTreasurerandtheGovernor-General
aresatisfIedthat thesearrangementswould notbein thenational interest,thisamendment
givestheGovernor-Generalin Councilpowerto revoketheforeignbank’slicence;and

removetheneedfor theTreasurer,undersection701 to formally agreeto the institutionof
proceedingsagainstanoffenceundertheAct 4

Theamendmentsto theReserveBankAct1959,passtheresponsibilityfor grantingleaveof absence
from ReserveBankBoardmeetingsfromtheTreasurerto theReserveBankBoardandsetout the
rule thatmembersmustnot takepartin a decisionof theBoardgranting,orrefusingto grant,leave
to thatmember. If themembersbreakthis rule their appointmentshallbeterminated.

FINANCIAL IMPACTSTATEMENT

With theproposedtax amendments,Commonwealthrevenuewould behigher. Theamendmentsfor
unfundedsuperannuationliabilities denydeductionsworth about$45 million to ensurethatthese
expenses,which arecurrentlynon-deductibleto SBSA ora tax exemptsubsidiaryof SBSA,will
remainnon-deductibleto BSAL. Comparedwith thecurrentsituation,therevenueimpactwould be
neutral. Theremainingtax provisionswill nothavea significantimpacton revenue.

ABBREVIATIONS

Thefollowing abbreviationsareusedin thismemorandum:

SBSA StateBankof SouthAustralia

BSAL Bankof SouthAustraliaLimited

JTAA IncomeTax AssessmentAct 1936

ASC AustralianSecuritiesCommission

TFN Tax File Number

I

I
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NOTES ON CLAUSES

kCHAPTER1- PRELIMINARY

Clause1 - Short‘Title

Thisclauseprovidesfor theAct to becitedastheBanking(StateBankofSouthAustraliaandOther
Matters)Act 1994.

~iause 2 - Conunencement

Theprovisionsof thislegislationwill commenceon receiptof RoyalAssentexceptfor:

Part2.1 (otherthansub-clauses5(2)and6(2)which referto transitionalarrangementsbringing
BSAL undermostof theprovisionsof theBankingAct 1959,oncecomplementarylegislation
hasbeenpassedby theSouthAustralianParliament. Theprovisionswill comeinto effectby
Proclamation.Thedateof Proclamationwill notprecedecommencementof therelevantState
legislationandwill notexceedsixmonthsaftercommencementof theStateAct

sub-clauses5(2)and6(2) whichwill bringBSAL underall remainingprovisionsof the
BankingAct1959,including Division I of PartII. OncetheReserveBankof Australiahas

processedtheBSAL’s formalapplicationfor a bankingauthorityandall prudential
requirementshavebeenmet,clearingthewayfor BSAL to receiveanauthorityunderthe
BankingAct 1959,theseprovisionswill comeinto effectby Proclamation.Notwithstanding
theseprocesses,BSAL is subjectto ReserveBankprudentialsupervision.

CHAFfER 2- PROVISIONSTO FACILITATE THERESTRUCTURINGOFTHE STATE
BANK OFSOUTHAUSTRALIA

PART2.1 - AMENDMENT OFTHE BANKING ACT 1959

Clause3- Objectof Part

Theobjectof this partis to facilitatetherestructuringof theSBSA by subjectingits successor,
BSAL, to regulationundertheBankingAct 1959.

Clause4 - Principal Act

Thisclauseisself-explanatory.

kaauses- Interpretation
9Thisclauseamendsthedefinitionof “bank” in thePrincipalAct to include“Bank of SouthAustralia

Limited” until BSAL receivesanauthorityundersection9 of thePrincipalAct At that time,the
definitionof “bank” will againbeamendedtoexcludeBSAL,

Clause6 - Applicationof Act

~Sub-clause6(1)amendssection6 of thePrincipalAct by insertinganew subsection(lB) which
providesthatPartU (otherthan Division 1), PartV, andsections61,62,64,65,68 and69 of the
Act apply to BSAL. The subsectionis tocomeinto force assetoutin subclause2(2). Thenew
subsection6(1B) is sodraftedbecausetheCommonwealthwill haveno legislativepowerto apply
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Division 1 of PartII of theAct to BSAL for solong assubsection21(2) of theproposedStateAct
referringStatebankingpowersto the Commonwealthremainsin force.

Subclause6(2) amendssubsection6(1B) of theAct to providethat all of PartII andsection63 of
theAct areto apply to BSAL. Thissubsectionis expressedto comeinto force(seesubclause2(4))
on adayto befixed by Proclamation.The subsectionmaynotcomeinto forcebeforesubsection
21 (2)(a)of theproposedStateAct ceasesto haveeffect. As theproposedStateAct hasnotyet
beenenacted,it isnotpossiblein subclause2(4) torelatetheProclamationdateto thedateon which
subsection2 1(2) of theproposedStateAct will ceaseto haveeffect. 1
PART2.2 - AMENDMENT OFTHE CORPORA11ONSLAW

Part2.2containsamendmentsto theCorporationsLawto facilitatethesaleof SBSA by:

modifying theapplicationof therequirementsin subsection268(1)of theCorporationsLaw
concerningtheregistrationof charges;and

empoweringtheASC to cancelthe registrationof certaincompanieswhicharesubsidiariesof
theStateBankof SouthAustralia,uponreceiptof notification that thesecompanieshavebeen
declaredtobe dissolvedunderrelevantprovisionsof the StateBank(Corporatisation)Act
1994(referredto in thefollowing paragraphsas“the SouthAustralianAct”).

Division 1 - CornorationsLaw

Clause7 - CorporationsLaw

Clause7 providesthat for thepurposesof Part2.2of theAct, “CorporationsLaw” meansthe
CorporationsLawsetout in section82 of theCorporationsAct1989.

Division 2 - Modification of rule.srelatingto the assignmentof charges

Clause8 - Objectof Division

Clause8 providesthat theobjectof the Divisionis to facilitatetherestructuringof theSESAby
modifying therulesrelatingto thenotificationof theassignmentof registrablecharges.

Clause9 - Insertionof newsection

Subsection268(1)of theCorporationsLaw providesthat, wherea personotherthantheoriginal
chargeebecomestheholderof aregisteredcharge,heor shemustnotify theASC within 45 daysof
becomingtheholderof thechargeandgive thecompanya copyof that notice. Theeffectof this
provisionis thatapersonbecomingtheholderof multiple chargesmustledgeseparatenoticesin the4
prescribedform (Form 311 of the CorporationsRegulations)in respectof eachcharge.Regulation
42 of the Corporations(Fees)Regulationsprovidesfor thepaymentof afeein respectof eachnotice
lodgedundersubsection268(1).

Giventhesignificantnumberof chargeswhichwould needto benotified to theASC,it is considered
appropriatethat therequirementsof section268 berelaxedin respectof theSBSA to enable“bulk” 4
notificationof relevantcharges,ratherthanrequiringa separatenotice to belodgedwith theASCin
respectof eachcharge.
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Clause9 providesfor theinsertionof proposedsection268A followingsection268. Proposed
section268A providesfor therelaxationof therequirementsof section268 in relationtothe
operationsof theStateBank.

Proposedsection268A - assignmentof chargesundertheStateDank(Corvoratisation)Act 1994 of
SouthAustralia

Subsection268A(1)providesfor theproposedsectionto applywheretheSBSA or theBSAL‘ becometheholdersof registrablechargesonpropertyas aresult of sections7 or 23 of theSouth
AustralianAct, or a correspondinglaw of anotherStateor Territory.

Theeffectof proposedsubsection268A(2)is that theSBSA or theBSAL (“the person”)maylodge
a noticestatingthat it hasbecometheholderof thecharges.

Proposedsubsection268A(3)providesthat thenoticemustbein a form approvedby theASC.
Proposedsubsection268A(4) providesthatthenoticemustbelodgedwithin six monthsof the
commencementof theSouthAustralianAct (“theinitial period”) orsuchlongerperiedastheASC
allows. Underproposedsubsection268A(5), theASC mayonly allow a longerperiodfor lodgement
if anapplicationis madefor suchanextensionwithin the initial period,andtheASC is satisfiedthat
havingregardtothenatureof thechargesit wouldnotbepracticablefor thenotice to belodged
within the initial period.

Proposedsubsection268A(6) providesthata person(theSBSAor theBSAL) who lodgesa notice
underproposedsubsection268A(2)in respectof a numberof charges,is taken,for thepurposesof
theCorporationsLaw andtheCorporations(Fees)Regulationsto havelodgeda separatenoticein
respectof eachchargeinaccordancewith subsection268(1),andto havegivena copyof eachof
thosenoticesto the companyin accordancewith thatsubsection.

Proposedsubsection268A(7) providesthat if a chargeisconstitutedby adebentureordebentures,
andthereis a trusteefor debentureholders,a referencein proposedsection268A to thechargeeis a
referenceto that trustee.

Division 3 - Derecistrationof defunctcompaniesdissolvedundertheStateBank
(Corvoratisation)Act1994of SouthAustralia

Cause10- Objectof Division

Clause10providesthat theobjectof theDivision is to facilitatetherestructuringof theSBSAby
modifying therulesaboutthederegistrationof companies.

Wherethenoticeproceduresin subsection572(2)or (3) or subsection573(5)of theCorporations
Law havebeencompliedwith, subsection574(1)of theCorporationsLaw enablestheASC to
deregistera defunctcompanyby publishinga noticein theGazette.Subsection574(1) alsoprovides
thata companyderegisteredby theASCis takento havebeendissolvedfrom thattime, butthatthe
dissolutionof thecompanydoesnot affectthe liability of officersandmembersof thecompanyand
alsodoesnotaffectthepowerof a Courtto wind up thecompany.

TheSouthAustralianAct providesfor the transferof theassetsandliabilitiesof thesubsidiariesof
the SBSA to theSBSAarid for theGovernorof SouthAustralia,by proclamation,to dissolvecertain
of thesesubsidiariesvestingall of theassetsandliabilities of suchsubsidiariesin theSBSA. These
provisionsin theSouthAustralianAct providingfor thetransferof all of theassetsof the
subsidiariesof the SBSAto theSBSAandfor themaking of a Proclamationdeclaringthat those
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subsidiariesaredissolvedwill providepublicnoticeof theintendeddissolutionof thosecompanies,
suchthatanexemptionwouldbewarrantedfromtheusualnoticeproceduresin sections572-574of
theCorporationsLaw. ThisDivision providesamechanismtoensurethat thosedissolved 1
subsidiariesareeffectivelytakenoff theASC’scompanyregister,andto dealwith assetswhich may
nothavebeentransferredeffectively by theSouthAustralianAct (suchas thoseoutsidethat
jurisdiction).

Clause11 - Insertionof newsection

Cause11 providesthataftersection574of the CorporationsLaw isinsertedproposedsection 1
574A.

Proposedsection574A - Dereuislrationof companiesdissolvedundertheStateBank
(Corporatisation)Act 1994 of SouthAustralia

Proposedsubsection574A(l) providesthat thesectionapplieswheretheMinisterof theCrownof
SouthAustraliaresponsiblefor theadministrationof the SouthAustralianAct notifies theASC in
writing thatacompanyhasbeendissolvedundersection23 of thatAct

Proposedsubsection574A(2) providesthattheASCmust,by noticepublishedin theGazette,cancel
theregistrationof thecompany,subjectto thesafeguardsthat theliability (if any)of everyofficer
andmembersof thecompanycontinues,andthecontinuationof thecourt’sability to wind up the
company.

Proposedsubsection574A(3) providesthat theCorporationsLaw haseffectasthougha notice
underproposedsubsection574A(2) wereanoticeundersubsection574(1).

Proposedsubsection574A(4) providesthatsubsection576(1)of theCorporationsLawonly
operatestovestpropertyof thedissolvedcompanyin theASCto theextent(if any) towhich the
propertyis notvestedin the SBSAundersubsection23(2)of theSouthAustralianAct

PART2.3 - MODIFICATIONS OFTHE PRiVACY ACT 1988 RELATINGTO THE
RESTRUCFUIRINGOFTHE STATE BANK OF SOUTHAUSTRALIA

Division 1 - Preliminary

Cause12- Objectof Part

Thisclauseprovidesthat theobjectof this Partisto modify theoperationof thePrivacyAct 1988to
facilitatethe restructuringof theSBSA.

Cause13 - Interpretation

Thisclauseprovidesthatanexpressionusedin this Partandin thePrivacyAct 1988 has thesame
meaningin this Partasit hasin thatAct

Clause14- Definitions

Thisclausecontainsdefinitionsof thefollowingterms:account;appointedday;borrowendesignated
subsidiaryof the SBSA;eligible customer;re-transferprovision;and,transferprovision. These
termsareusedin theoperativeprovisionsof Part2.3.
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Cause15 - Statebankinu

Thisclauseis a constitutionalprovision. It ensuresthattheBill doesnotpurporttoregulateintra
Statebankingor insuranceactivitiesexceptwherespecificprovisionis made.

Division 2 - Transfersof loans- transfereebankdeemedto haveprovidedcredit

Cause16- Transfersto Bankof SouthAustraliaLimited

Thisclauseprovidesthat upontransferof a loan or prospectiveloan from theSBSA,or a designated
subsidiaryof theSBSA,to BSAL, BSAL will becomethecreditproviderfor thepurposesof the
PrivacyAct asif it weretheoriginal creditprovider. Theprovisionwill ensurethat atransferred
loanthat was“credit” providedby theSBSA or a designatedsubsidiarywill be“credit” providedby
BSAL.

Clause17 - Re-transferstotheStateBankof SouthAustraliaor adesignatedsubsidiaryof the State
Bank of SouthAustralia

Thisclauseprovidesthat uponre-transferof a loanor prospectiveloanfrom BSAL to the SBSA or
a designatedsubsidiary,theSBSA or thedesignatedsubsidiarywill becomethecreditproviderfor
thepurposesof thePrivacyAct as if theyweretheoriginalcreditprovider. There-transferprovision
isrequiredincaseswhereanaccount,for onereasonor another,hasbeenmistakenlytransferredto
BSAL. Forthepurposesof sub-clause17(1)(b)of the Bill, in mostcasesit would beexpectedthat a
loanorprospectiveloan will becreditprovidedby BSAL becauseof theoperationof subclause
16(2)of theBill.

Division 3 - Disclosureof reports

SubdivisionA - Transfersto BankofSouthAustraliaLimited

Cause18 - Disclosureof informationabouttransferredeligible customers

Thisclauseprovidesthat theSBSA or adesignatedsubsidiaryor anagentof either,maydisclosea
report,or personalinformation derivedfrom a report,to BSAL, oranagentof BSAL, without
breachingthePrivacyAct or Codeof Conductissuedpursuantto thatAct.

Sub-clausesl8(l)(a), (b), (c) and(d) setdowntheconditionsfor thedisclosureof information. In
essence,thedisclosurewill notbreachsection18N of thePrivacyAct whereit is facilitating the
transferof on-goingbusinessfromSBSAor a designatedsubsidiary,to BSAL. Theseconditions,of
themselves,do notplacelimits onthesubsequentuseof the information by BSAL. Thisis because
section18N andclause18 dealonly with the actof disclosureby the SBSA or adesignated
subsidiary. It is anticipatedthatBSAL will usetheinformationin itson-goingbusiness.

SubdivisionB Re-transferstothe StateBankofSouthAustraliaor to a designatedsubsidiaryof
theStateBankof South Australia

Clause19 - Disclosureof informationwhereaccountisre-transferredto theStateBank of South
Australia or to adesignatedsubsidiaryof theStateBankof SouthAustralia.

Whereit is necessarytore-transferanaccountto theSBSAora designatedsubsidiary,this clause
providesthat BSAL, or anagentof BSAL, maydisclosea report,or personalinformationderived
from a report, to theSESA or a designatedsubsidiary,or an agentof either,withoutbreachingthe
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PrivacyAct or Codeof Conductissuedpursuantto thatAct As with clause18,this provisionwill
provideconditionsfor thedisclosure.Theseconditionsapply onlyto disclosureof theinformation
and,of themselves,do not limit subsequentuse.

SubdivisionC - ManagementofaccountsbyBankofSouthAustraliaLimited

Clause20 - Disclosureof information whereBankof SouthAustraliaLimited managestheaccount
of aneligible customerof theStateBank of SouthAustraliaor a designatedsubsidiaryof theState
Bankof SouthAustralia. 1
Thisclausedealswith thesituationwhereBSAL managestheaccountof aneligible customerof the
SBSA,or a designatedsubsidiary,asagentof thatBankor subsidiary. In suchcases,disclosureof a
reportorpersonalinformationderivedfrom areport,by theSBSA, adesignatedsubsidiary,or an
agentof either,to BSAL, will notamountto a breachof thePrivacyAct or Codeof Conductissued
pursuantto that Act.

SubdivisionD - DissolutionofdesignatedsubsidiariesoftheStateBankofSouthAustralia

Clause21 - Disclosureof information whereadesignatedsubsidiaryof the StateBankof South
Australiais aboutto bedissolved.

Paragraph18N(1)(d)of thePrivacyAct allows for thedisclosureof a reportor informationby a
creditproviderthatisa corporation,to arelatedcorporation.Thisclauseprovidesthatthe SBSA is
deemedto bea relatedcorporationof a designatedsubsidiarywherethedesignatedsubsidiaryis
aboutto bedissolvedin accordancewith section23 of theSouthAustralianStateBank
(Corporatisation)Act 1994.

Division 4 - Authoritiesandnotifications

SubdivisionA - Transfersto BankofSouthAustraliaLimited

Clause22 - Authoritiesrelatingto theStateBank of SouthAustraliaor a desienatedsubsidiaryof
theStateBank of SouthAustraliadeemedto relatetoBankof SouthAustraliaLimited

Thisclausedealswith thesituationwhereaneligible customerof theSBSA,or adesignated
subsidiary,hasgivenan authorityto disclose,useor receivea creditreportorother informationin
relationto their affairs. In suchcases,this clausedeemsthat uponthe transferof anaccountfrom
theSBSA, or a designatedsubsidiary,to BSAL, theauthoritywill betakento havebeengiven to the
BSAL. This will allow theBSAL to acton that authoritywithoutcausingunduedisruptionto the
provisionof services.Examplesof provisionsunderwhich authoritiesaregivenincludesubsection
l8L(4) andparagraphsl8K(l)(b) and 18N(l)(b) of thePrivacyAct.

Clause23 - Notificationsgivenby theStateBankof SouthAustraliaor a designatedsubsidiaryof
the StateBankof SouthAustraliadeemedto havebeengivenby theBankof SouthAustralia
Limited

Thisclauseprovidesthatuponthetransferof an accountfromtheSBSAor adesignatedsubsidiary 4
to BSAL, anynotificationgiven by theSBSA or a designatedsubsidiary,to aneligible customer,will
be deemedto havebeengivenby BSAL. Where,forexample,theSBSA ha.sinformedeligible
customersthat disclosureof certaininformationto a personmaytakeplace,that notification will
allow theBSAL to continueto discloseinformation in this manner. Examplesof provisionsunder
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which notificationsaregiven includeparagraphlSE(8)(c)andsub-subparagraph18N(I)(bg)(ii)(C)
of thePrivacyAct.

SubdivisionB - Re-transfersto theStateBankofSouthAustraliaor topdesignatedsubsidiaryof
theStateBankofSouthAustralia

Clause24 - Authorities relatingto Bankof SouthAustraliaLimited deemedto relateto theState
Bankof SouthAustraliaor thedesignatedsubsidiaryconcerned

Thisclausedealswith thesituationwhereaneligible customerof BSAL hasgivenanauthority to
BSAL to disclose,useor receivea creditreportor otherinformationin relationto their affairs,
(includingwheretheauthorityis takento havebeengiven to BSAL underclause22). In suchcases,
thisclausedeemsthatuponthe re-transferof anaccountfrom BSAL, to the SBSA or adesignated
subsidiary,the authoritywill hetakento havebeengivento theSBSA or thedesignatedsubsidiary.
Thiswill allow the SBSA or designatedsubsidiaryto acton thatauthoritywithoutcausingundue
disruptionto theprovisionof services.

Clause25 - Notificationsgiven by theBankof SouthAustraliaLimited deemedto havebeengiven
by theStateBankof SouthAustraliaor thedesignatedsubsidiaryconcerned

Thisclauseprovidesthatuponthere-transferof anaccountfrom BSAL to theSBSAor a
designatedsubsidiary,anynotificationgiven by BSAL toaneligible customer,(includingwherethe
notification istakento havebeengiven by BSALunderclause23),will bedeemedtohavebeen
given by theSBSA or thedesignatedsubsidiary, Where,forexample,BSAL hasinformedeligible
customersthatdisclosureof certaininformationto apersonmaytakeplace,that notificationwill
allow theSBSAtocontinuetodiscloseinformationin thesamemanner.

Division S - Deletionof informationfrom creditinformationfile~

SubdivisionA - TransferstoBankofSouthAustraliaLimited

Clause26 - Credit reportingagenciesthathavebeengiven information aboutoverduepayments

Subsectionl8F(3) of thePrivacyAct placesanobligationon a creditproviderin certain
circumstancesto notifya creditreportingagencyof certainmattersrelatingto overduepayments.
Upon thetransfertoBSAL of anaccountto which subsection18P(3)applies,this clausewill operate
to placethereportingobligationson BSAL.

Clause27 - Credit reoortinaagenciesthathavepreviouslybeeninformedaboutcurrentcredit
providerstatus

Subsection18F(S)of thePrivacyAct placesanobligationona creditproviderto notify, in certain
circumstances,a creditreportingagencywhenif ceasestobea currentcreditproviderin relationto
anindividual. Uponthetransferof anaccounttoBSAL, this clausewill deemthat therelevant
creditreportingagencyhadbeeninformedthatBSAL werethecurrentcreditproviderin relationto
theindividual. BSALwill thereforeassumethereportingobligationspursuantto subsection18F(5).

Cause28 - Creditproviderceasingtobecurrentcreditprovider

Thisclauseprovidesthat thetransferof accountsfrom theSBSA or adesignatedsubsidiary,to
BSAL, suchthattheSBSAora designatedsubsidiaryceasesto bethecurrentcreditprovider,will
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notoperateto invokethereportingobligationundersubsection18F(S)of thePrivacyAct. Under
clause27,BSAL assumesanobligationundersubsection18F(5)in relationto transferredaccounts.

SubdivisionB - Re-transfersto theStateBankofSouthAustraliaor toadesignatedsubsidiaryof
theStateBankofSouthAustralia

Clause29 - Creditreportingagenciesthathavebeengiven informationaboutoverduepayments

Subsection18F(3)of thePrivacyAct placesanobligationon acreditproviderin certain
circumstancesto notify a creditreportingagencyof certainmattersrelatingto overduepayments.
Uponthere-transferto SBSA or a designatedsubsidiaryof anaccounttowhich subsection18F(3)
applies,this clausewill operateto placethereportingobligationson the SBSA or thedesignated
subsidiary.

Clause30 - Creditreportingagenciesthathavepreviouslybeeninformedaboutcurrentcredit
providerstatus

Subsection18P(5)of thePrivacyAct placesanobligationon acreditproviderto notify, incertain
circumstances,acreditreportingagencywhenit ceasesto bea currentcreditproviderin relationto
an individual. Uponthere-transferof anaccountto the SBSAor a designatedsubsidiary,this clause
will deemthat therelevantcreditreportingagencyhadbeeninformedthat theSBSA orthe
designatedsubsidiarywasthecurrentcreditproviderin relation to theindividual. The SBSA or the
designatedsubsidiarywill thereforeassumethereportingobligationspursuantto subsection18F(S).

Clause31 - Creditproviderceasingto hecurrentcreditprovider

Thisclauseprovidesthat there-transferof accountsfrom BSAL tothe SBSA or a designated
subsidiary,suchthatOSAL ceasesto bethe currentcreditprovider,will notoperateto invokethe
reportingobligationundersubsection18F(5) of thePrivacyAct. Underclause30,SBSA or the
designatedsubsidiaryassumesanobligationundersubsectionl8F(5) in relationto transferred
accounts.

Division 6 - Banksto publish informationabouttheoverationof thisPart

Clause32 - Publicationofinformation abouttheoperationof thisPart

This clauseplacesan obligationoneitherthe SBSA or BSAL to inform customersof thegeneral
effect of themodificationsto thePrivacyAct affectingthetransferof accountsfromSBSAor a
designatedsubsidiary,to BSAL. Notification will includea referenceto thetypesof information
disclosedandauthoritiesandnotificationsto betransferred.

Subclause32(4)providesthatfailure to complywith theobligationimposedunderclause32 will be
takento bea creditreportinginfringementby SBSA andBSAL, andthereforebesubjectto
investigationby thePrivacyCommissionerunderDivision 1 of PartV of thePrivacyAct.

I
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Division 7 - ThisPart to bedisregardedin determiningthemeaningthataprovisionofIke
PrivacyAct 1988hasapartfromthis Part.

Clause33 - ThisPartto bedisregardedin determiningthemeaningthat a provisionof thePrivacy
Act 1988 hasapartfromthis Part

Thisclauseprovidesthat modificationsto the operationof thePrivacyAct designedto facilitatethe
corporatisationof theSBSAwill nothaveanybearingon theinterpretationof anysectionsof the
PrivacyAct exceptwhereprovidedby thisPartoftheBill.

PART 2.4 - MODIFICATIONS OFTHE INCOME TAX LAW RELATING TOTHE
RESTRUCTURINGOFTUE STATE BANK OFSOUTHAUSTRALJA

Thepurposeof Part2.4 is to modifytheapplicationof the1TAA tofacilitatethecorporatisationof
theBSAL in accordancewith theconditionsfor the financialassistancepackageprovidedby the
Commonwealthto SouthAustralia.

Backgroundto theLegislation

Depreciation

Section55 of theITAA, substitutedby theTaxationLawsAmenthnentAct (No.2)1992,determines
thediminishingvaluedepreciationrateapplicableto aunit acquiredorconstructedafter26February
1992. Consideringthemoreconcessionalnatureof thenew section55,subsections66(3)to (5) of
theTaxationLawsAmendmentAct(No.2) 1992wereinsertedtopreventa taxpayerfrom
convertingpre-27February1992propertytopost-26February1992propertyby,for example,
transferringpre-27February1992propertyto an associate.

Priorto BSAL beingfully privatised,thoseprovisionswill apply to deemBSAL to beanassociateof
theSBSA or a subsidiaryof SBSAandBSAL will notbeableto usethenew section55 depreciation
ratestopropertytransferredfrom SBSA or a subsidiaryof SBSA.

Nevertheless,it isintendedthat thefinancialrelationshipsandtransactionsbetweenthe SBSA group
andBSAL will beconductedon anarm’slengthcommercialbasisandit wouldbeconsistentwith
that intentionto allow BSAL to usethenewdepreciationrates.

Thenewprovisionwill allow BSAL todepreciatepropertytransferredfromSBSA or a subsidiaryof
SBSA accordingto thepost-26February1992depreciationregimeasif thepropertyhadbeen
acquiredfrom anunrelatedparty.

Developmentallowanceandgeneralinvestmentallowance

A developmentallowancein theform of a taxdeduction,in additionto depreciation,isavailable
underSubdivisionB of Division 3 of Partifi of theITAA. Thedeductionis availablewherea
taxpayerincurscapitalexpenditureon orafter27 February1992inconnectionwith theacquisition
orconstructionof a new unitof eligibleproperty.

A generalinvestmentallowance,alsoin theform of a tax deduction,inadditionto depreciation,is
availableunderSubdivisionBA of Division 3 of PartJRof theITAA. Thedeductionis available
whereataxpayerincurscapitalexpenditureon or after9 February1993 andbefore1 July 1994on
theacquisitionor constructionof newplantcostingatleast$3,000.
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SectionS2AD of the ITAA allowsa leasingcompany,by declarationinwriting, to transferto the
lesseethebenefitof thewholeor a partof thedeductionthat thecompanywould havebeenentitled
to underSubdivisionB or SubdivisionBA. I
However,a taxpayermaybedisqualifiedfrom thedevelopmentallowancein certaincircumstances.
Forexample,sectionS2AGof theITAA providesthatSubdivisionsB and BA do notapplyandshall
bedeemednevertohaveappliedwherethepropertyisdisposedofwithin 12 monthsafter the
propertywasfirst used,or installedreadyfor use,by thetaxpayer. ConsequentLy,adeductionthat
would havebeenallowableto a lesseeundersection82ADwill bedeniedunlessthepropertywas
disposedof to thelessee.

Thetransferof propertyto BSAL will constitutea disposalin thecontextof section82A0.
Consequently,a deductionfor developmentallowanceor generalinvestmentallowancewill notbe
allowedin relationtorelevantpropertytransferredtoBSAL within 12 monthsafterthepropertywas
first usedor installedreadyfor use.

Thenewprovisionwill treatBSAL astheoriginaltaxpayeror originalleasingcompanyin placeof
SBSA or an SBSA subsidiaryfor thepurposesof SubdivisionB andSubdivisionBA of Division 3 of
PartHI of the1TAA.

Accordingly,a lesseewho becameentitled to adeductionbecauseof a declarationmadeby SBSAor
a subsidiaryof SBSApursuanttosectionS2AD will continueto bealloweda deduction
notwithstandingthe transfer. Moreover,BSAL will beallowedthedeductioninplaceof SBSAor a
subsidiaryof SBSA wherea unitof eligible propertyacquired,constructedorcommencedto be
constructedby SBSA ora subsidiaryof SBSAis transferredoverandeventuallyinstalledreadyfor
use.

Customertaxfile numbers

Section8WB of theTaxationAdministrationAct1953(TAA) makesit anoffenceto recordor
divulgea person’sTFN to athird personexceptto theextentrequiredorpermittedby orreasonably
necessaryto complywith a taxationlaw or a law of theCommonwealthasspecifiedin section202 of
theITAA. Also, paragraph2 of theTaxFile NumberGuidelines1992issuedundersection17 of the
PrivacyAct /988prohibitsTFF4recipientsfrom usingor disclosingTFN informationexceptfor a
purposeauthorisedundertaxationorassistanceagencylaw.

As partof the restructuringplan,SBSAcustomerswill betransferredto BSAL. As aresult,it will
benecessaryfor thosecustomersto quotetheft TFNto BSAL. Failureto quotea TFN meansthat
BSAL mustwithhold anamounton accountof tax from anyincomeit payswhichit becomesliable
to payin connectionwith theinvestment[subsection221YHZC(lA)I. Theamountof tax is
calculatedasthemaximumpersonalmarginaltax rateplusMedicarelevy irrespectiveof whenthe
investmentwasmade.

Similarly, wherea customerisexemptedfromquoting their TFN, nevertheless,it will benecessary
for thatcustomerto provide therequiredinformationtoBSAL.

In thecircumstances,it would beunreasonableto requirecustomerswhoseaccountsaretransferred
to BSAL to quotetheir TFNor, in thecaseof customerswho areexemptedfrom quotingtheir
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TFNs,to providethe requiredinformationto BSAL(notwithstandingthat theTFNs or the
information haspreviouslybeenprovidedto SBSA).

Thenewprovisionwill enableSBSAora subsidiaryof SBSA to transferthecustomerTFN
informationto BSAL, providedcustomersaregivenanopportunityto objectto thetransferof this
information. Thiswill relievecustomersfromhavingto quotetheir TFNor provide therequired
informationto BSAL if they havealreadyprovidedthat informationto SBSA or asubsidiaryof
SBSA.

Superannuationpayments

Section82AAC of theITAA allowsanemployera deductionfor superannuationcontributions.
Further,aneligible terminationpaymentmadeby anemployerispotentiallydeductibleundereither
subsection51(1)or subsection78(11)of theITAA.

BSAL will assumeresponsibilityfor the unfundedsuperannuationliability in relationto employees
transferredfromSBSAor a subsidiaryof SBSA. It isexpectedthatBSAL will eitherundertaketo
fund the liability by makingcontributionsoverandabovewhatis requiredto fundits current
superannuationliability in respectof thoseemployees,or alternatively,makeeligible termination
paymentsto retiring employeesin relation to theunfundedliability.

Oneof theconditionsfor thefinancialassistancepackageprovidedby theCommonwealthto South
Australiais thattheSBSAbebroughtinto theCommonwealth’stax net freeof tax losses.

Consistentwith thatcondition,the newprovisionwill reducea deductionthatwouldhavebeen
availabletoBSAL fora superannuationcontributionoreligible terminationpaymentto theextent
that thepaymentis attributabletotheunfundedliability assumedby BSAL.

Division 1- Preliminary

Clause34- Objectof Part

Thisclauseprovidesthat theobjectof this Partisto facilitate therestructuringof the SBSAby

modifying theeffectof certainprovisionsofthe incometa.x law.
Clause35 - Interpretation

Thisclauseprovidesthat an expressionusedin this Parthasthesamemeaningasin theITAA.

Clause36 - Definitions

Thisclausedefines“designatedsubsidiaryof theSBSA” to meana companythat isanSBSA
subsidiarywithin themeaningof theStateBank(Corporatisation)Act 1994of SouthAustraliaand
also defines“transferprovision” to meaneithersection7 of theStateBank(Corporatisation)Act‘ 1994of SouthAustraliaor a correspondingprovisionof alaw of anotherStateor of aTerritory.

Division 2 - Bankof SouthAustraliaLimited to benefitfrom thepq~t-26February1992
depreciationre2ime

Clause37 - Amendmentsto allow Bankof SouthAustraliaLimited to benefitfrom the
post-25February1992depreciationrenime
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ThisclausedeemsBSALandSBSA or a subsidiaryof SBSAnotto be andneverto havebeen
associatesfor thepurposesof section66 of theTaxationLawsArnendinentAct(No.2)1992. This
will allow BSAL to depreciatepropertytransferredfromSBSAor a subsidiaryof SBSA according
to thepost-26February1992depreciationregime.

Division 3 - Developmentallowanceandgeneralinvestmentallowance

ClauseIS - Developmentallowanceandgeneralinvestmentallowatice

Subclause38(1) limits theoperationof thenew sectionto a unitof propertyacquired,constructedor
commencedto beconstructedby SBSA or a subsidiaryof SBSA that is transferredto BSAL aspart
of thecorporatisationexercise.

Subclause38(2) deemsSubdivisionsB andBA of Division3 of PartIll of the1TAA to applyandto
havealwaysappliedasif eachof therequiredconditionsfor a deductionundertheSubdivisionsis
met by BSAL insteadof SBSA or its subsidiary. Specifically:

propertyacquired,constructedor commencedto beconstructedby SBSA or its subsidiaryis
deemedto havebeenacquired,constructedor commencedto be constructedby BSAL;

the amountof capitalexpenditureincurredby SBSA or its subsidiaryisdeemedto havebeen
incurredby BSAL;

whereSBSA or its subsidiaryhadacquiredtheproperty,BSAL is deemedto haveacquiredthe
propertyat the timethepropertywasacquiredby SBSA or its subsidiary;and

whereSBSA or its subsidiaryhadconstructedor commencedconstructionon theproperty,
BSAL isdeemedto haveconstructedor commencedconstructionat the time thepropertywas
constructedor commencedto beconstructedby SBSA or its subsidiary.

Thisprovisionwill treatBSAL asif it is andhasalwaysbeentheoriginaltaxpayeror leasing
companyin placeof SBSA or a subsidiaryof SBSA for thepurposesof allowing a development
allowanceor a generalinvestmentallowance.

Division 4 - Transferof tax file numberinformation

SubdivisionA - Tran,~fersto BankofSouthAustraliaLimited

Clause39 - WhenSubdivisionapplies

Clause39 limits theoperationof SubdivisionA to the transferof TFN informationquotedor deemed4
to havebeenquotedfor thepurposesof the TFN provisionsof theITAA inconnectionwith an
accountor a deposittransferredto BSAL from SBSA or its subsidiary.

This Subdivisionalso applieswherean accountor a depositis proposedto betransferred,sothat the
requirementsof the Subdivisionmaybemetbeforetheactualtransferof theaccountor deposit
Thiswill enableboththeaccountor depositandthecorrespondingTFN informationto be
u~ansfenedat thesametime. This will ensurethat BSAL is notrequiredto withhold anamounton
accountof tax from anyincomeit becomesliable to payon anaccountor a deposittransferredover
beforetheTFN information.

Clause40 - Elicibie tax file numberinformation
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Cause40 specifiesthekind of TFN informationthatmaybetransferredfor thepurposesof
Division 4. Suchinformation,referredto as‘eligible TENinformation’, isdefinedasfollows:

if an investoractuallyquoteda TFNto theSBSAor its subsidiaryas requiredundertheTFN
provisionsin theITAA - thatTFN andinformationconnectingthatnumbertotheinvestor;

if section202DDAof theITAA deemsaninvestorto havequotedaTFN toSBSAor its
subsidiarybecauseaninterposedentityhadquotedaninvestmentbodyremitternumberto, SBSA or itssubsidiaryasrequired- theinvestmentbodyremitternumberandtheinformation
connectingthatnumberwith the investor;

if section2O2DDBof theITAA deemsaninvestorto havequoteda TFNto SBSAor its
subsidiaryasrequiredbecausetheinvestoris aninterposedentitynotrequiredtoquotea TEN
to a secondaryinvestmentbody - theTEN of theprimaryinvestorinvolvedandtheinformation
connectingthatnumberwith theprimary investor;

if section202EBof theITAA deemsaninvestortohavequotedaTEN to SBSAor its
subsidiaryasrequiredbecausethe investorisapensionrecipient- theinformationprovidedby
theinvestorasrequiredundersection202EB;and

if section202ECof theITAA deemsaninvestorto havequoteda TEN to SBSAor its
subsidiaryasrequiredbecausetheinvestorisa body corporateoran unincorporated
associationnotrequiredto lodgea tax return- the informationprovidedby theinvestoras
requiredundersection202EC.

Clause41 - Eligible tax file numberinformation may bedisclosedto Banknf South AnstrnlisI irnted

Clause41 is the operativeprovisionof SubdivisionA. It allowsSBSAor a designatedsubsidiaryto
discloseeligibleTENinformation (asdefined)to ESAL providedthatit publishesnoticesand
providedalsothat the investordoesnotobject to thedisclosure.

Clause42 - Noticestelling investorsaboutnroposedtransferof eligibletax file number infnnnarinn

and inviting objections

Clause42 providesthatSBSA ora subsidiaryof SBSA may notify investorsabouttheproposalto
discloseeligibleTFN informationto BSAL by publishinga noticebothin anewspapercirculating
generallythroughoutAustraliaandin anewspapercirculatinggenerallythroughoutSouthAustralia.
It also stipulatestheinformationthat is to beincludedin thatnotice.

Clause43 - Consequencesof disclosureof eligible tax file numberinformation to Bank of South

AustraliaLimited

Subclause43(1)explainstheconsequencesof disclosureby SBSA or its subsidiaryof eligibleTEN
informationto BSAL. Wheretheeligible TENinformationis disclosed,theinvestorisdeemedto
havequotedto BSAL hisor herTEN underDivision4of PartVA of theITAA in connectionwith
the investmentat thestipulatedtime.

Subclause43(2)preventsaninvestorwho hadactuallyquoteda TEN to SBSAor its subsidiaryfrom
beingconsideredan “exemptperson”accordingto thedefinitionof thetermundersubsection
202D0(2A)of theITAA for thepurposesof subsection2021)0(2)of the1TAA. Withoutsucha
provision,theeffectof thetransferof eligible TENinformation to BSAL underSubdivisionA will be
thatall transferredinvestorswould be“taken to havequotedhisor her tax file number”under
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subclause43(1)of thisBill. Accordingly,all investorswould beexemptpersonsfor thepurposesof
section2021)0of theITAA.

Cl~,i.~e44 - Mnclil9catinn of subsection202EC(41of theIncomeTax AssessmentAct 1936

Clause44 appliesto an investorwho is deemedto havequotedaTFN undersection202ECof the
ITAA becausetheinvestor is abodycorporateor anunincorporatedassociationnotrequiredto
lodge a taxreturn. Subsection202EC(4)of theITAA makesit anoffenceif:

theentity is still aninvestorin relationtheinvestmentat theendof a yearof income; I
theentity becomesobligedto furnishanreturn(undersection161 of theLTAA) in respectof
that yearof income;and

the entity fails to inform theinvestmentbodyof itsTEN or of its obligationto lodgeareturn
within 2 monthsafter the endof theyearof income.

Wherean accountis transferredfrom SBSAor its subsidiarybefore1 July 1994,this clausemakesit
an offenceif theentity fails to informBSAL of itsTEN or its obligationto lodgewhenit becomes
liabletolodge a tax returnin respectof theyearending30 June1994.

Whereanaccountis transferredafter30 June1994,this clausemakesit anoffenceif theentity fails
to inform SBSA or the relevantSBSA subsidiaryof itsTEN or of its obligationto lodgea returnin
respectof theyear of incomeending30 June1994. If theentityremainsan investorwith BSAL as
at theendof thefollowing yearof incomeandtheotherconditionsof subsection202EC(4)aremet,
it will berequiredto inform BSAL of its TENor of its obligationto lodgeareturn,notwithstanding
that theentity would haveprovidedthe informationto SBSA or its subsidiaryin relationto theyear
of incomeended30 June1994.

SubdivisionB - Re-tran.tersto theStateBankofSouthAustralia

Clause45 - WhenSubdivisionapplies

Clause45 limits theoperationof SubdivisionB to thetransferof TENinformationfrom BSAL to
SBSA deemedto havebeenquotedfor thepurposesof theTENprovisionsof theITAA in
connectionwith an accountora depositthat istransferredbackto SBSA undera re-transfer
provision.

Cirnice46 - Eligible tax file numberinformation maybedisclosedto theStateBankof South
Australia

Clause46 is theoperativeprovisionof SubdivisionB. It allowsBSAL to discloseeligible TEN
information(asdefined)to SBSA providedthat BSAL publishesnoticesandprovidedalso thatthe
investordoesnotobjectto thedisclosure.

I’buice 47 - Noticectelling investorsaboutproposedtransferof eligible tax file numberinformation

andinviting objections

Clause47 providesthatBSAL maynotify investorsabouttheproposalto discloseeligible TEN
informationto SBSAby publishinga noticebothin anewspapercirculatinggenerallythroughout
Australiaand in a newspapercirculatinggenerallythroughoutSouthAustralia. It alsostipulatesthe
informationthat isto beincludedin that notice.
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Clause48 - Consequencesof disclosureof eligibletax file numberinformation to theStateBankof
SouthAuitralia

Subclause48(1)explainstheconsequencesof disclosureby BSAL of eligible TEN informationto
SBSA. Wheretheeligible TEN informationis disclosed,the investoris deemedto havequotedto
SBSA hisor herTENunderDivision4 of PartVA of theITAA in connectionwith theinvestmentat
thestipulatedtime.

, Subclause48(2)preventsart investorwhohadactuallyquoteda TEN to SBSA or its subsidiaryfrom
being consideredan “exemptperson”accordingto thedefinitionof theterm undersubsection
202DC1(2A)of the ITAA for the purposesof subsection202DC1(2)of the1TAA. Withoutsucha
provision,theeffectof theretransferof eligible TEN informationfrom BSAL to SBSAunder
SubdivisionB will bethat retransferredinvestorswould be“taken to havequotedhisor hertax file
number”undersubclause48(1)of this Bill. Accordingly,all investorswould beexemptpersonsfor
thepurposesof section202DGof theITAA.

Clause49 - Modification of subsection202EC(4)of theincomeTaxAssessmentAct 1936

Clause49 appliesto aninvestorwhois deemedto havequoteda TEN undersection202ECof the
ITAA becausethe investoris a bodycorporateor anunincorporatedassociationnotrequiredto
lodge atax return. Subsection202EC(4)of theITAA makesit anoffenceif:

theentity is still an investorin relationtheinvestmentat theendof a yearof income;

theentitybecomesobliged to furnishanreturn(undersection161 of theFl’AA) in respectof
that year of income;and

theentity fails to inform the investmentbodyof itsTFN or of its obligationto lodgea return
within 2 monthsafter theendof theyearof income.

Thisclausemakesit anoffenceif theentity fails to inform SBSA of its TEN or of its obligationto
lodgea tax returnasrequiredundersubsection202EC(4)of the1TAA.

SubdivisionC - Commonprovisions

Clause50 - Division deemedto bea taxationlaw for thepurposesof section8WB of theTaxation
AdministrationAct 1953

Clause50 deemsDivision4 tobea taxationlawfor thepurposesof section 8WBof theTAA. This
meansthatdisclosureof eligibleTFN informationunderthis Division will notbean offenceunder
section8WB of theTAA.

Clause51 - Disclosureof tax file numberinformationunderthisDivision takennotto beinbreachof
guidelinesunderthePrivacyAct 1988

Clause51 will ensurethatanydisclosuresof a TEN,or TEN information (asdefinedunderthe
PrivacyAct) inaccordancewith Division 4 of Part2.4of theBill, will notbeconsideredto breach
theTax File NumberGuidelinesissuedundersection17 of thePrivacyAct.

Division 5 - Reductionof deductionsallowableto Bankof SouthAustraliaLimited.and
associatesof Bankof SouthAustraliaLimited. in respectof certainsuperannuation
contributions and eli&ble lermiuntion payments
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Cause52 - Rednetionof deductionsallowable to Bankof South Australia Limited. andassociatesof
flank of SmithAustralia Limited. in respectof certainsuperannuationcontributionsandeligible
terminationpayments

Subclause52(1)providesfor thereductionof deductionsin respectof certainsuperannuation
contributionsandeligible terminationpaymentsthatwould ordinarilybeallowableto BSAL or its
associate(s)but for thisclause. Thedeductionsthatarereducibledeductionsfor thepurposesof this

are:

superannuationcontributionsmadein respectof ex-employeesof SBSA or atax-exempt
subsidiarythatwouldhavebeendeductibleto BSAL or its associateundersectionS2AACof
theITAA, and

eligible terminationpayments(apartfrombonafide redundancypaymentsandapprovedearly
retirementschemepayments)madein respectof ex-employeesof SBSA or atax-exempt
subsidiarythatwouldhavebeendeductibleto BSAL or its associateundertheordinary
provisionsof theITAA.

Thisclauseonly coverssuperannuationcontributions andeligible terminationpaymentsmadebefore
adatespecifiedby Proclamation.Thisis in recognitionof thefact thatatsomepoint in thefuture
thisprovisionmaybecomeobsoletewhenthe liabilities thataccruedprior to thetransferof stafffrom
theSBSA or a tax-exemptsubsidiaryhavebeenextinguished.

Subclause52(2) providestheformulato beusedin determiningtheextentto whicheachrelevant
deductionwill bereduced.The following arethecomponentsof theformula:

“Pre-transferamountfor theyear” isdefinedto meansomuchof theaggregateof thereducible
deductionsallowableto BSAL anditsassociate(s)thatrelateto thecurrentactuarialvalueof
liabilitiesthataccruedtothe SBSAor its tax-exemptsubsidiaryon thedaybeforestaffwere
transfenedto BSAL or its associate(s).In determiningthecurrentactuarialvalue,reliance
maybeplacedon the latesttriennialactuarialvaluationreportwherean authorisedactuaryis
of theopinionthatthereportis areasonablereflectionof thecurrentactuarialvalue.

“Total reducibledeductionsfor theyear’ is definedto meantheaggregateof thereducible
deductionsthat would have beenallowableto BSAL anditsassociate(s)for theyearof income
but for this provision.

Subelause52(3)providesthat no deduction will beallowableto BSAL or itsassociatefor anypart
of areducibledeductionunlessBSAL or its associate,asthecaserequires,obtainsacertificatefrom
anauthorisedactuaryreflecting the“pre-transferamountfor theyear”usedin the taxpayer’s
calculationof theextenttowhichareducibledeductionisreduced.

Subclause52(4)explainsthemeaningof certaintermsusedin theclause. The termshavethe
following meaning:

“approvedearlyretirementschemepayment”and“bonafide redundancypayment”aredefined
ashavingthesamemeaningsasin thesuperannuationprovisionsof theITAA;

“associate”is definedin verybroadterms. It hasthesamemeaningasin section26AAB of the
rrAA;
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“authorisedactuary”is definedasmeaninga Fellowor anAccreditedMemberof theInstitute
of Actuariesof Australia. Thisis to ensurethat,whererequired,theactuary’scertificateis
obtainedfrom an independent,professionallyrecognisedactuary;

“designatedliT?’ is definedmorenarrowly than the term“eligible terminationpayment”in the
superannuationprovisionsof theITAA. A designatedLiP is confinedto aneligible
terminationpaymentmadeby anemployer(in contrastto sucha paymentmadeby a
superannuationfund);

‘ “employment”is definedto includetheholdingof anoffice. Thiswill ensurethat aneligible
terminationpaymentora superannuationcontributionmadein respectof anoffice holderis
coveredby theseprovisions;

• “ex-employee”is definedto meana personwho is or hasbeentransferredfrom SBSA or its
subsidiaryaspartof the corporatisationexerciseinaccordancewith theprovisionsof theState
Bank(Corporatisation)Act 1994of SouthAustralia;

• “in consequenceof the terminationof employment”isdefinedashavingthesamemeaningasin
thesuperannuationprovisionsin theITAA. Althoughthis termisnotdefinedin theJTAA,
thereis amplecaselaw dealingwith its definition. Thosecasesarealsotobeappliedin the
contextof this clause;

“Proclaimedday” isdefinedto meanthe day on which thisclausewill ceasetoapply to ESAL
andits associate(s).Fromthisday,BSAL andits associate(s)will beentitled to a full
deductionfora superannuationcontributionor aneligibleterminationpaymentof thekind
coveredby this clause;and

“tax exemptdesignatedsubsidiaryof theSBSA” is defmedto meana subsidiaryof theSBSA
that is exemptfrom tax.

PART2.5 .- MODIFICATIONS OFTHE FRINGEBENEFITSTAX ASSESSMENTACT 1986
RELATING TO THE RESTRUCTURINGOFTHE STATEBANK OF SOUTHAUSTRALIA

Thepurposeof this partisto modifytheapplicationof theFringeBenefitsTax AssessmentAct 1986
(FBTAA) relating to car fringebenefitsto facilitatetherestructuringof theBSAL inaccordance
with the conditionsfor thefinancialassistancepackageprovidedby theCommonwealthto South
Australia.

Background to the Legislation

‘ Ordinarily, if ataxpayeracquiresacarandprovidesit to anemployee,fringebenefitstax will be
basedon theamounttheemployerpaidfor thecar. However,section9 of theFBTAA containsa
safeguardto preventanartificial reductionin thebasevalue(and hencethe taxable value). The
sectionprovidesthat theoriginal costor marketvalue, asthecasemay be, isdeterminedat thetime
whenthecarwasfirst heldby theemployeroranassociateof theemployerwhoeverheld it earlier.

‘ Priorto ESAL beingfully privatised,BSAL will beanassociateof SBSAor a subsidiaryof SBSA
for thepurposesof section9 of theFBTAA. Thiswill meanthatwhereBSAL acquiresacar from
SBSA or a subsidiaryandprovidesit to an employee,fringebenefitstax will bebasedon theoriginal
costor marketvalueof thecar,nottoBSAL, but to SBSA or therelevantsubsidiaryof SBSA.
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Nevertheless,becausethe transactionsbetweentheSBSA groupandBSAL will beconductedon an
aimslength commercialbasisit isproposedtomodify theeffectof section9.

Thenewprovisionwill allow BSAL, in relation toa cartransferredfrom SBSA ora subsidiaryof 4
SBSA, to calculatethetaxablevalueof a car fringebenefitprovidedto anemployeeasif thecarhad
beenacquiredfrom an unrelatedparty.

Clause53- Objectof Part

Theobjectof this clauseisto modify theapplicationof theFBTAA relatingto carfringebenefitsto 4
facilitatetherestructuringof theESAL in accordancewith theconditionsfor thefinancialassistance
packageprovided by the Commonwealth to South Australia.

Clause53 providesthat the objectof this Partis to facilitatetherestructuringof the SBSA by
modifyingtheeffectof provisionsof thefringebenefitstax lawrelatingto carfringebenefits.

Clause54- Carbenefits

Clause54 deemsBSAL andSOSAor a subsidiaryof SBSAnotto beandneverto havebeen
associatesfor thepurposesof section9 of theFBTAA. ThismeansthatwhereBSAL acquiresa car
from SBSA or a subsidiaryandprovidesit to anemployeeof BSAL, thisprovisionwill allowBSAL
to calculatethetaxablevalueof a carfringebenefiton thebasisof thecostof thecarto USAL.

CHAPTER3-OTHERMAflERS

PART 3.1 - AMENDMENT OFTHE BANKING ACT 1959

Division 1 -Princlual Act

Clause55 - PrincipalAct

Thisclauseis self-explanatory.

Division 2 - Amendmentsrelatingto therestructurinaof forcian banks

Clause56- Objoctsof Division

Theobjectsof thisDivision are:

to give theGovernor-Generalthepowerto revokeabankingauthoritygrantedto a foreign
bankif beis satisfiedthata restructuringof thebankis contraryto thenational interest; and

to requirea foreignbankto give theTreasurerreasonablenoticeof aproposalto restructure 4
thebank.

Clause57 - Authority to carryonbankinebusiness

Section9 of thePrincipalAct is amendedby insertinga newsub-section,(8C),giving theGovernor-
General,on therecommendationof theTreasurer,powerto revokeanauthoritygrantedto a foreign 4
bank. Thissectionwould beinvoked if a foreignbankentersinto anarrangement,agreementor
reconstructionof its businesssuchthattheGovernor-Generalis satisfiedthat it would becontraryto
thenational interestfor thatforeignbankto continueto carry on bankingbusinessin Australia.
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Clause58 - Restructuringof banks

‘ Section63 of the PrincipalAct is amendedby providingthatsubsections(1) - (3) do notapply to a
foreignbank,andaddingsubsection(4) which requiresa foreignbankto give theTreasurer
reasonablewritten noticeof a proposalto enterinto anarrangement,agreementor reconstructionof
the bank.

Division 3 - Amendment relating to prosecutionof nffenees

Clause59 - Objectof Divisinn

The object of this division isto abolish the rule requiringtheTreasurer’sconsentfor theprosecution
of offencesagainstthePrincipalAct.

Clause60 - Repealof section70

Thisclauseis self-explanatory.

PART3.2 - AMENDMENT OPTHE RESERVEBANK ACT 1959

Clause61 - ObjectofPart

The objectof this partis to allow theReserveBankBoardto grantaleaveof absenceto a member

of theBoard,ratherthan requiretheTreasurerto grantsuchapplications.

Clause62 - PrincipalAct

Thisclauseis selfexplanatory.

Clause63 - Terminationof appoin~ent

ThisclauseamendsthePrincipalAct toensurethat the responsibility for grantingleaveof absenceto
membersof the ReserveBankBoard from ReserveBankBoardmeetingspassesfrom theTreasurer
to theReserveBankBoard.

Clause64 - Insertionof newsectinn

Thisclauseinsertsa new sectionwhich is intendedto establishtheBoard’spowerto grantleaveof
absenceconferredby sectionISA andby settingout therule thatmembersnot takepartin a decision
of the Boardgranting,orrefusingto grant,leaveto thatmember. Thatis, Boardmemberswill not
beallowedto voteon a motion aboutgrantingthemselvesa leaveof absence.If themembersbreak
this rule their appointmentwould beterminated.

Clause65 - Application

This clausestatesthattheamendmentsapply in relationto meetingsof the Boardheldafterthe

commencementof this section.
)Clause66 - Transitional- pre-commencementgrantnf leave nf ahcence

Thisclauseexplainsthat if theTreasurergrantsleaveof absenceto aReserveBankBoardmember
beforecommencementof this section,thedecisionhastheeffect asif it wereadecisionof theBoard.
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