
1994

THE PARLIAMENT OFTHE COMMONWEALTH OF AUSTRALIA

SENATE

BANKING(STATE BANKOFSOUTHAUSTRALIAAND

OTHERMATTERS)BILL 1994

SUPPLEMENTARYEXPLANATORY MEMORANDUM

(Amendments,newclausesandnew Partsto bemovedon behalfof theGovernment)

(Circulatedby authorityof theTreasurer,the1-lonourableRalphWillis, MIP)

~~~I~I1li
53991 Cat. No.94 4433 2 9 783~44300391



2

BANKING (STATE BANK OF SOUTH AUSTRALIA AND OTHER MAflERS) BILL 1994

(Amendments,newclausesandnew Partsto be movedon behalfof theGovernment)

GENERAL OUTLiNE

Theproposedamendmentsto theBanking(StateBankof SouthAustraliaandOtherMatters)Bill
1994clarify provisionsin theBill relatingtothe transferof customertaxfile number(TFN)
informationandrecordsof accountsbetweentheStateBankof SouthAustralia(SBSA) andits
subsidiariesandtheBankof SouthAustraliaLimited (BSAL). Theproposedamendmentsalsoput
beyonddoubtthatthedepreciation,developmentallowanceandgeneralinvestmentallowance 4
provisionsof theBill will operateasintended.

TheproposedamendmentstotheTFNre-transferprovisionsof theBill will allow TFN information
to betransferredbackto SBSA subsidiariesandchangethemethodof communicationwith investors
forpurposesof theproposedre-transfers.In particular,theamendmentswill requirethat noticesof
theproposedtransferbeprovideddirectly to affectedinvestorsratherthanthroughtheuseof
newspaperadvertisements.Thiswill providefor amoreefficientandeffectivemeansof notifying
accountholdersof there-transfers.

TheFinancialTransactionsReports(FTR)Act 1988 andtheProceedsofCrime(PoC)Act 1987
imposeanobligationon banksandotherfinancialinstitutionsto maintainrecordsrelatingtothe
openingandoperationof accounts.Theproposedamendmentsto theseActsprovidefor thetransfer
of this obligationwhereaccountsaretransferredfrom onebankto another. In theabsenceof the
proposedamendments,theSBSA would becriminally liable fornotcomplyingwith theprovisionsof
theseActs whereit transferredsuchrecordsof accountstoBSAL.

FINANCIAL IMPACTOFAMENDMENTS

Theproposedamendmentswill notalterthefinancialimpactof theoriginalmeasures.The
amendmentsaffectingincometax deductionsallowableto BSAL aredesignedto ensurethatthe
provisionsapply asoriginally intended.

ABBREVIATIONS

Thefollowing abbreviationsareusedin this supplementarymemorandum:

SBSA StateBankof SouthAustralia

BSAL Bank of SouthAustraliaLimited

TFN Tax File Number

FTR Act FinancialTransactionsReportsAct 1988

PoCAct ProceedsofCrime Act 1987
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NOTES ON AMENDMENTS TO CLAUSES AND NEW CLAUSES

CHAPTER2- PROVISIONSTO FACILITATE THE RESTRUCTURINGOFTHE STATE

BANK OF SOUTH AUSTRALIA

PART 2.4 - MODIFICATIONS OFThE INCOME TAX LAW RELATING TOTHE

RESTRUCTURINGOFTHE STATE BANK OFSOUTH AUSTRALIA

Backgroundto the Legislation

Theproposedamendmentsmodify theoperationof theTFNre-transferprovisionsof theBill. The
amendmentswill allow TFN informationtobetransferredbackto subsidiariesof theSBSA and
changethemethodof communicationwith investorsforproposedre-transfersof TFN information.
The amendmentswill requirethatnoticeof theproposedtransfermustbeprovideddirectlyto
affectedinvestorsratherthanby theuseof newspaperadvertisements.Theamendmentswill alsoput
beyonddoubtthatthedepreciation,developmentallowanceandgeneralinvestmentallowance
provisionswill operateasintended.

Division I - Preliminary

Clause36 - Re-transferof TFN information - definitionof re-transferprovision

The term ‘re-transferprovision’ hasbeenusedin Part2,4but it hasnotbeendefinedin thePart.The
amendmentwill insertadefmitionof the terminclause36 of Part2.4. Thedefinitionwill provide
thata “re-transfer”takesthesamemeaningasa re-transferof assetsand/orliabilities madeunderthe
StateBank(Corporatisation)Act 1994or a similarprovisionof a Stateor Territorylaw.

Division 2- Bank of SouthAustraliaLimited to benefitfrom theDOst-26 February1992
deoreciationreitime

Clause37 - Depreciation- methodof acquisition

Thisamendmentwill putbeyondanydoubtthat the transferof assetsfrom theSBSA and
subsidiariestoBSAL underatransferprovisionamountsto anacquisitionundera contractby BSAL
for thepurposesof thepost-26February1992depreciationregime.Thiswill ensurethat BSAL may
beentitled,aswasoriginally intended,to depreciateassetstransferredto it from SBSA or a
subsidiaryof SBSA,underthepost-26February1992depreciationregime.

Division 3 - Develonmentallowanceandgeneralinvestmentallowance

Clause38A - Developmentandinvestmentallowance

Thisnewclausewill removeanydoubtthatBSAL maybeentitledto developmentandinvestment
allowanceprovisionson propertytransferredto BSAL from SBSA or a subsidiaryof SBSA,in the
form of rightsunderanuncompletedcontractfor theacquisitionof property,whereBSAL
completesthecontractandacquirestheproperty.In thesecircumstancesBSAL will be treatedas
thoughit hadenteredinto thecontractto acquiretheproperty,ratherthanSBSA or its subsidiaries.
BSALwil beentitledto developmentandinvestmentallowanceforpropertyacquiredundersucha
contractonthe samebasisasSBSA or subsidiarieswould havebeenentitled hadtheycompletedthe
contract.
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Division 4 - Transfer of tax file number information

Clause45 - Substitutionof nameof bank

Thisamendmentwill correctanerrorto give effectto theintendedoperationof theclauseby
substitutingthereferenceto SBSA inparagraph45(c) toBSAL+ Thiswill ensurethattheprovision
will deem,becauseof clause43, that BSAL hasbeenquotedtheTFN informationby investors
immediatelybeforethetransferof the informationtoSBSA or asubsidiaryof SBSA.

Clause46 - Re-transmissionof TFN informationto SBSA

Thisamendmentwill extendfrom 15 to 22 daysthe timeperiodthat BSAL mustwait before
re-transferringTFN informationto SBSA.Theextensionof theperiodis to accommodatethe
alterationin themethodof communicationof proposedTFNre-transfersto investors.

Clause46A - Re-transmissionof TFNinformation to SBSA subsidiaries

Thisnewclausewill providethatTEN informationtransferredto BSAL can,subjectto objectionby
affectedinvestors,bere-transferredtoa subsidiaryof SBSA. Thisprovisionwill operatein a similar
way toclause46. Howeverit will ensurethatwhereTFN information istransmittedin errorto
BSAL fromsubsidiariesof SBSA,thenthepositionthatexistedprior tothe incorrecttransfercanbe
reinstated.Theclausewill providethatBSAL must,atleast22 daysbeforetheproposeddisclosure
of TEN informationto asubsidiaryor subsidiariesof SBSA,sendanoticetoaffectedinvestorsabout
the intendeddisclosure.

ConsequentialAmendment- paragraph45(a’tandclause4X

As aconsequenceof the introductionof clause46A it is necessaryto makeconsequential
amendmentstoparagraph45(a) andclause48 to includea referencenotonly to SBSA butalsoto a
subsidiaryof SESA.Theseamendmentsgive effecttotheoperationofclause46A, whichprovides
for the re-transferof TFNinformationto asubsidiaryof SBSA.

Clause47 - Communicationmethodfor re-transfer

This amendmentwill aiterthemethodof communicationwith investorsthatis requiredbeforeTFN
informationmaybere-transferredto SBSA. Ratherthannotification by placingadvertisementsin
appropriatenewspapers,notification will takeplaceby noticedirectly to affectedinvestors.The
amendmentwill alsoincreasethe timeperiodthat an investorcanobjectto a TFNinformation
transferfrom 14 to 21 days.This recognisestheadditionaltime that it will takefornoticesto be
providedtoinvestors.

Theclauseprovidesthatthe investor’sobjectionperiodwill commenceon thedatethenoticeis
posted,or if thenoticeisdeliveredpersonally,on the dayof deliveryor if thenoticeisleft atthe
person’splaceof residence,thenthedayof leavingthenotice.

Clause49 - Modification to TFN provisionsof the IncomeTax AssessmentAct

Thisamendmentisrequiredasa consequenceof theintroductionof clause46A, whichwill enable
TENinformation tobe re-transmittedtoa subsidiaryof SBSA. It will extendtheoperationof the
provisionto a subsidiaryof SBSA. 4



5

CHAPTER 3-OThER MA1TERS

‘ PART 3,1A - AMENDMENT OF THE FINANCiAL TRANSAC’FION REPORTSACT 1988

Background to the Legislation

Section23 of theErR Act requirescashdealers(including banks)to retainrecordsaboutaccounts
andsignatoriesto accountsfor sevenyearsafterthe accountis closed. In thecasewhereaccounts
aretransferredfrom onebankto anotherbank,provisionneedsto bemadefor the transferof the
obligationtoretainrecordsrelatingtothoseaccountsand signatoriesto thoseaccounts. Section
20A of theFTR Act explainstherequirementsof an identification recordin relation toa signatoryto
anaccount. Theidentificationrecordformspartof thesignatoryinformation,and acashdealerhas
an identificationrecordif it hasan identificationreferenceor,if it is an identifyingcashdealer,it has
carriedoutcertainverificationprocedures.

Clause60A - Objectof Part

Theobjectsof this Partaretofacilitatethe transferringof accountsfrom onebankto anotherby
requiringthe transferof certainrecordsrelatingto thoseaccounts,andto authorisethe transferof
otherrecords.

Clause608 - Principal Act

Thisclauseis self-explanatory.

Clause60C ‘- Insertionof newsections

ThisClauseinsertsnew sections23A and238 whichsetouttheobligationsof banksin relationto

recordswhenactiveandclosedaccountsaretransferredfrom onebankto anotherbank.
Proposedsubsection23A(1)makesit clearthat thisnewsectionapplieswhenrecordsare heldby a
bankbecauseof theobligationtoretainthemcreatedby subsections23(1)or23(7) andrelateto an
activeaccountwhich hasbeenor is intendedto betransferredto anotherbankunderlawor by
agreementbetweenthebanks.

Proposedsubsection23A(2)setsouthow therecordsareto betransferred.It requiresthe transferor
bankto give therecordtothe transfereebankwithin 120days(beginning30daysbeforethe
transfer),if the recordrelatesonly to the transferredaccount. If therecordrelatespartly to the
transferredaccountand partlyto anaccountthatis notbeingtransferred,the transferorbankmust,
within 120days(beginning30 daysbeforethe transfer),give thetransfereebanka copyof the record
andkeepthe original.

Proposedsubsection23A(3)makesit anoffencepunishableby 10 penaltyunitsto fail intentionally
or recidesslytocomply with proposedsubsection23A(2). This is acontinuingoffenceandin
accordancewithsection4K of theCrimesAct1914,a newoffenceoccurseachdaythereisa failure
to comply with subsection23A(2)andis punishableby amaximumof 10 penaltyunits.

Proposedsubsection23A(4)exemptsa transferorbankwhich transfersa recordin accordancewith
proposedsubsection23A(2) from compliancewith section23.
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Proposedsubsection23A(5)makesit clearthatif atransfereebankis givena recordin accordance
with proposedsubsection23A(2) the transfereebankis subject to section23 as if the recordhad
beenmadeby the transfereebankitself. As a resultof thisprovisionthe transfereebank will be
required to retaintherecordin accordancewith the termsof section23.

Proposedsubsection23A(6)deemsarecordtransferredin accordancewith proposedsubsection
23A(2) to bean identificationrecord,assetout in section20A, in thehandsof the transfereebank.

Proposedsubsection23A(7)is self-explanatory.

Proposedsubsection238(1)makesit clearthatthis newsectionappliesonly if a documentrelating
to anactiveaccountis transferredin accordancewith proposedsubsection23A(2). In that
circumstance,whena documentrelatingto a closedaccountis heldby a bankbecauseof the
obligationcreatedby subsections23(1)or 23(7), thebanksmayagreein writing to the transferof a
recordrelatingto aclosedaccountin accordancewith this section.

Proposedsubsection230(2)setsouthow therecordsareto betransferredin thecircumstancethat
thesectionapplies.If the recordrelatesonly to theclosedaccountit isto begiven to the transferee
bank,andif it relatesonly partly to theclosedaccount,the transferorbankis to copythe recordand
givethecopyto the transfereebank.

Proposedsubsection238(3)exemptsthe transferorbankfrom theoperationof section23 if the
transferorbanktransfersa recordin accordancewith proposedsubsection238(2). if the transferor
bankdoesnot transfera recordin accordancewith proposedsubsection23B(2) it remainssubjectto
section23.

Proposedsubsection230(4)makesit clearthat if a transfereebankis givena recordin accordance
with proposedsubsection238(2)thetransfereebankis subjecttosection23 asif the recordhad
beenmadeby the transfereebankitself. As a resultof thisprovisionthe transfereebankwill be
requiredto retaintherecordin accordancewith the termsof section23.

Proposedsubsection238(5)deemsa recordtransferredin accordancewith proposedsubsection
23B(2) to bean identificationrecord,as setoutin section20A, in thehandsof thetransfereebank.

Proposedsubsection23B(6) is self-explanatory.

PART 3.18- AMENDMENT OFTHE PROCEEDSOFCRIME ACT 1987

Backgroundto the Legislation

Section77 of thePoCAct requiresfinancialinstitutions,includingbanks,toretaincertaindocuments
relatingto theopeningor theoperationof anaccountfor sevenyearsafter thedateof the transaction
or theclosingof theaccount. Section78 of thePoCAct providesfor thecircumstancewherea
financialinstitutionis requiredby lawto releasecertaindocuments.The financialinstitutionis
requiredto keepa copyof thedocument.in thecasewhereaccountsare transferredfrom onebank
to another,provisionneedsto bemadefor the transferof theobligation toretaindocumentsrelating
to theopeningor operationof theseaccounts.

I
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Clause601) - Objectof Part

Theobjectsof this Partareto facilitatethe transferringof accountsfrom onebankto anotherby
requiringthe transferof certaindocumentsrelatingto thoseaccounts,and toauthorisethe transferof
otherdocuments.

Clause608- Principal Act

Thisclauseis self-explanatory.

Clause60F- Insertionof newsections

Thisclauseinsertsnew sections78A and788which setout theobligationsof banksin relationto
documentswhenactiveand closedaccountsaretransferredfrom onebankto another.

Proposedsubsection78A(l) makesit clearthatthisnewsectionapplieswhendocumentsareheldby
a bankbecauseof theobligationcreatedby subsections77(1),77(2),77(3) or78(1) andrelateto an
activeaccountwhich hasbeenor is intendedto be transferredto anotherbankunderlaw or by
agreementbetweenthe banks.

Proposedsubsection78A(2) ) requiresthe transferorbankto give thedocumentto the transferee
bankwithin 120days(beginning30 daysbeforethe transfer).

Proposedsubsection78A(3)makesit anoffencepunishableby 10 penaltyunits to fail intentionally
or recklesslytocomply withproposedsubsection78A(2). Thisis acontinuingoffenceandin
accordancewith section4K of theCrimesAct 1914,a newoffenceoccurseachdaythereis a failure
to complywithsubsection78A(2)andis punishableby a maximumof 10 penaltyunits.

Proposedsubsection78A(4)exemptsthe transferorbankwhich transfersa documentin accordance
withproposedsubsection78A(2)from compliancewith sections77 and78.

Proposedsubsection78A(5)makesit clearthat if a transfereebankis givenadocumentin
accordancewith proposedsubsection78A(2) thetransfereebankis subjectto sections77 and78 as
if thedocumenthadbeencreatedin relationto that transfereebank. As aresultof this provisionthe
transfereebankwill berequiredtoretainthedocumentin accordancewith the termsof sections77
and78.

Proposedsubsection78A(6) is self-explanatory.

Proposedsubsection788(1)makesit clearthat this newsectionappliesonlyif adocumentrelating
to an activeaccountis transferredinaccordancewith proposedsubsection78A(2). In that
circumstance,whena documentrelatingto a closedaccountis heldby a bankbecauseof the
obligationcreatedby sections77 or 78, thebanksmayagreein writing to the transferof adocument
relatingto aclosedaccountin accordancewith this section.

Proposedsubsection788(2)allows the transferorbank,in thecircumstanceto whichthesection
applies,totransferthedocumentto thetransfereebank.
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Proposedsubsection788(3)exemptsthe transferorbankfromtheoperationof sections77 and78 if
the transferorbanktransfersadocumentin accordancewith proposedsubsection788(2). If the
transferorbankdoesnot transferadocumentin accordancewithproposedsubsection78B(2) it
remainssubjectto sections77 and78. 4
Proposedsubsection788(4)makesit clearthat if a transfereeisgiven a documentin accordance
with proposedsubsection788(2),the transfereebankis subjectto sections77 and78 asif the
documenthadbeencreatedin relationto that transfereebank. As aresultof thisprovisionthe
transfereebankwill berequiredtoretainthedocumentin accordancewith the termsof sections77
and78.

Proposedsubsection788(5)is self-explanatory.
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