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BROADCASTING SERVICES AMENDMENT BILL (No.2)1997 $
OUTLINE

The BroadcastingServicesAmendmentBill (No. 2)1997(theBill) would amendthe
BroadcastingServicesAct 1992(theBSA) sothat:

(a) theprohibition in relationto thebroadcastingof programsthathavebeenrefused S
classificationorhavebeenclassifiedas“X” that appliesto commercialtelevision
broadcastinglicenseesandto subscriptiontelevisionbroadcastinglicenseeswould
also applyto theprovisionby a personof anopentelevisionnarrowcastingservice
or asubscriptiontelevisionnarrowcastingservicein accordancewitha class
licence(Item 6 of Schedule1 of theBill);

(b) therestrictionsin relationto thebroadcastingofprogramsthathavebeen
classifiedas“R” that applyto commercialtelevisionbroadcastinglicenseeswould
alsoapply to theprovisionby a personofan opentelevisionnarrowcastingservice
inaccordancewith aclasslicence(Item 6 of Schedule1 oftheBill); and

(c) therequirementsthatapplyto commercialtelevisionbroadcastinglicenseesand
communitytelevisionbroadcastinglicenseesin developingcodesof practice
relatingto communitystandardsandtheprotectionof childrenfrom exposureto
harmfulprogrammaterialwould alsoapplyto thedevelopmentof codesof
practicein relationtothesemattersby industrygroupsrepresentingprovidersof
opentelevisionnarrowcastingservices(Item 1 of Schedule1 of theBill).

FINANCIAL IMPACT STATEMENT

The amendmentsare expectedto haveno impacton Commonwealthexpenditureor
revenue.

REGULATION IMPACT STATEMENT

A. PROBLEM IDENTIFICATION AND SPECIFICATION OF
REGULATORY OBJECTIVES

TheBSA distinguishesbetweenbroadcastingservices(programmingintendedto appeal
to thegeneralpublic) andnarrowcastingservices(whosereceptionis limited through
specialisedprogramappealor in someotherway). Currently,materialrated“X” and“R”
is prohibitedonfree-to-aircommercialtelevisionbroadcastingservicesandsubscription
televisionbroadcastingservices.Thereareno restrictionson narrowcastingservices.

TheGovernmentacknowledgesthewidespreadconcernthatexistsin thecommunity
about“X” ratedmaterialontelevisionnarrowcastingservices.Accordingly,the
Governmentconsidersthat it is in thepublic interestandconsistentwith current
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communitystandardsthat“X” ratedmaterialbeprohibitedon all televisionservices,
whetherbroadcastornarrowcast.

TheGovernmenthasdecidedthat opennarrowcastingservicesshouldbesubjectto the
samelevel ofregulationin respectof “R” ratedprogramsasis appliedto commercial
broadcastingservices,giventhatopennarrowcastingservicescanbereadilyaccessedby
children. Ontheotherhand,thereis morerestrictedaccessto subscriptionnarrowcasting
services.

TheBill will give effectto theGovernment’sdecisionsby imposingstatutorylicence
conditionson openandsubscriptionnarrowcastingservices.

B. IDENTIFICATION OFALTERNATIVES

An alternativeapproachisto encouragetheAustralianBroadcastingAuthority (theABA)
andindustryto addresstheseconcernsin industrycodesofpractice. Codesofpracticeare
anestablishedmeansof providingcommunitysafeguardsthroughindustryself-regulation
whereprogrammingis permitted.However,codesmaynotbeanappropriateregulatory
measurewhereGovermnenthasdecidedthat someclassificationsof programmingon
certainservicesshouldbeprohibitedaltogether.It is consistentwith the legislative
schemeoftheBSA thattotalprohibitionson programmingclassificationsoncertain
servicesshouldbeeffectedby statutesupportedby legislativesanctions,ratherthanleft to
industrycodesofpractice(eg.Schedule2 to theBSA includesprovisionswhichprohibit
materialrated“X” and“R” on commercialtelevision).

C. IMPACTANALYSIS

TheBill isfocusedonachievinga socialoutcome,theprotectionof communitystandards
in respectofprogramsprovidedon narrowcastingservices.

TheBill involvesno directcostto theGovernmentin respectof implementation,
complianceor enforcement.Thenewlicenceconditionswill notautomaticallyresultin
increasedadministrativeworkload. TheABA will dealwithcomplaintsreceivedfrom
thepublicofallegednon-compliancewith theproposedconditions,asfor anyother
licencecategory.

The Bill shouldinvolveno directcostto industryin respectof implementationor, compliance. In abroadercontext,theprohibitionof“X” ratedprogramson
narrowcastingserviceswill remove,whatthe industryperceivesto be,a potentially
lucrativesourceofrevenue,andmayaffectthe futureplanningof somepayTV operators.
However,theABA hasadvisedthat therearecurrentlyno servicescarrying“X”rated
material.
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Theproposedrestrictionswill provideenhancedprotectionof communitystandards.The
corollary is thatconsumerswill bedeniedtheright to choosecertaintypesof
programming.

D. OTHER REQUIREMENTS

Consultation 5
TheSenateSelectCommitteeonCommunityStandardsRelevantto the Supply of
ServicesUtilising ElectronicTechnologieshasconsultedwidely in thepreparationof its
reports.TheDepartmentof CommunicationsandtheArts hasconsultedwith theABA
andrelevantdepartmentsindevelopingadvicetoGovernmentonthis issue. Membersof
thepaytelevisionindustrywereconcernedthat existingorplannedserviceswouldbe
jeopardisedby theintroductionof newlegislativeprohibitions.Communityviewson this
issuevariedconsiderably,from thosewho advocatedatotalbanon all materialrated“X”
and“R” on all televisionservicesto thosewho advocatedthat adult viewersshouldhave
theoptiontowatchwhatthey like in their ownhomes.

Administrative simplicity, economyand flexibility

The prohibition of “X” rated material on narrowcastingservicesandrestrictionson“R”
ratedmaterialonopennarrowcastingserviceswill becomealicenceconditionsubjectto
thepresentregulatoryenforcementprovisions. Complianceandmonitoringwill be
administeredthroughthecurrentresourcesof theABA.

Explanatory Material

TheDepartmentwill advisetheABA whenlegislationcomesinto force,andinformation
will be providedto therelevantindustrybodiesfordisseminationto individual
broadcasters.

E. REVIEW

Paragraph158(n)oftheBSA requirestheABA to reporttotheMinisterontheoperation
of theAct. TheABA hasprovidedannualreportsto theMinisterwhich identify any
perceivedproblemareasandproviderecommendationsforpossiblemeasuresto enhance
theeffectivenessofregulatoryprovisions. Any issuesarising fromtheoperationof a
prohibitionof”X” ratedmaterialonall narrowcastingtelevisionservicesandrestrictions
on “R” ratedmaterialonopennarrowcastingserviceswill beaddressedin futureABA I
reportstotheMinister.
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NOTES ON CLAUSES

Clause1 - Short title

Clause 1 provides for the citation of theBroadcastingServicesAmendmentAct (No. 2)
1997.

Clause2 - Commencement

Clause 2 ofthe Bill provides for theAct to commence28 daysafter the dayonwhich it
receivesthe Royal Assent.

Clause3 - Schedule(s)

Clause 3 ofthe Bill providesfor amendmentsoftheBSA to be setout in a Scheduleand

for other items in a Scheduleto haveeffect accordingto their terms.
SCHEDULE 1 - Amendmentof theBroadcastingServicesAct 1992

Item 1 - After subsection123(3B)

Section 123 of theBSAmakesprovisionfor radioandtelevisiongroupsrepresenting
commercialbroadcastinglicensees,community broadcasting licenseesandprovidersof
subscriptionbroadcastingservices,subscriptionnarrowcastingservicesandopen
narrowcastingservicesto develop,in consultationwith theABA, codesofpracticesto be
applicableto eachofthesesectionsofthebroadcastingindustry.

Definitionsofthedifferentcategoriesof broadcastingservicesareprovidedinPart2 of
the BSA. In particular:

(a) section18 defmes“opennarrowcastingservices”asbroadcastingserviceswhose
receptionis limited (forexample,by beingtargetedto specialinterestgroups,by
beingintendedonlyfor limited locationsorby beingprovidedduringalimited
periodor to covera specialevent)andthat complywith anydeterminationsor
clarificationsmadeby theABA undersection19; and

(b) section17 defines“subscriptionnarrowcastingservices”asbroadcastingservices
whosereceptionis limited, that aremadeavailableonly on paymentof
subscriptionfeesandcomplywith anydeterminationsor clarificationsmadeby
theABA undersection19.

Codesof practicedevelopedfor a sectionof thebroadcastingindustrymayrelateto
preventingthebroadcastingof programsthat,inaccordancewithcommunitystandards,
arenotsuitabletobe broadcastby thatsectionof the industry,methodsofensuringthat
theprotectionof childrenfrom exposuretoprogrammaterialwhich maybeharmfulto
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themis a highpriority, andmethodsofclassifyingprogramsthatreflectcommunity
standards(paragraphs123(2)(a)-(c)oftheBSA).

In developingcodesof practicein relationto themattersspecifiedin paragraphs
123(2)(a)-(c),industrygroupsrepresentingcommercialtelevisionbroadcastinglicensees
andcommunitytelevisionbroadcastinglicenseesmustensurethatthosecodes:

(a) apply thefilm classificationsystemadministeredby theOffice of Film and I
LiteratureClassification(OFLC) (paragraph123(3A)(a));

(b) provide formethodsofmodifyingfilms classifiedby theOFLC sothat theyare
suitableforbroadcast(paragraph123(3A)(b));

(c) includeprovisionswhichrestrictthehoursatwhich films classifiedas“M” and
“MA” (whichwould includemodifiedfilms originally classifiedas“R”) maybe
broadcast(paragraphsl23(3A)(c)and(d));

(d) providefor theprovisionof adviceto consumersonthereasonsfor films
receivingaparticularclassification(paragraph123(3A)(e);and

(e) ensurethatfilms classifiedas“M” or “MA” do notportraymaterialthatgoes
beyondtheprevious“AO” classification(subsection123(3B)).

This iteminsertsnewsubsections123(3C) and(3D), which apply to industrygroups
representingprovidersof opennarrowcastingtelevisionservicesthesamerequirementsin
relationtothedevelopmentof codesof practicein relationto themattersspecifiedin
paragraphs123(2)(a)-(c)asapplyundersubsections123(3A)and(3B) to codesof
practicedevelopedby commercialbroadcastinglicenseesandcommunitybroadcasting
licensees.

Items2 - 5 - Subsections123A(1)and(2)

Subsectionl23A(l) requirestheABA to periodically ‘nductareviewoftheoperationof
subsection123(3A) ; seewhethertheprovisionsin that subsectionarein accordance
with prevailingcommunitystandards.If theABA cour.iudes,asaresultof sucha review,
thatsubsectionl23(3A) is not inaccon.iancewith prevailingcommunitystandards,
subsection123A(2)requiresit to recommendto theMinisterappropriateamendmentsto
theBSA.

Theseitemsmakeconsequentialamendmentsto subsections123A(l) anti (2)to include
referencesto newsubsection123(3C) which is insertedby Item 1.

I
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Item 6 - At the endof clause11 of Schedule2

Part3 of Schedule2 of theBSA setsoutconditionswhichapplyto commercialtelevision
broadcastinglicensees.Theseincludethefollowing conditionsrelatingtothebroadcast
ofprogramsclassifiedas“X” and“R” by theOFLC:

(a) paragraph7(1)(g)ofPart3 of Schedule2 prohibitsa licenseefrombroadcasting
programsrefusedclassificationorclassifiedas“X”; and

(b) paragraph7(1)(ga)of Part3 of Schedule2 prohibitsa licenseefrombroadcasting
“R” classifiedfilms unlesstheyhavebeenmodifiedasmentionedinparagraph
123(3A)(b)(ie, sothattheyareeithersuitableto bebroadcastor suitableto be
broadcastatparticulartimes).

This itemamendsClauseii in Part7 of Schedule2,which setsoutconditionsapplying
to theprovisionbypersonsof broadcastingservicesunderclasslicences(includingclass
licencesfor theprovisionof opennarrowcastingservicesandsubscriptionnarrowcasting
services). The effectof theamendmentswould bethat:

(a) theprohibitionin relationto thebroadcastingof programsthathavebeenrefused
classificationorhavebeenclassifiedas“X” thatappliesto commercialtelevision
broadcastinglicenseesandto subscriptiontelevisionbroadcastinglicensees
(paragraph7(1)(g) ofPart3 of Schedule2 andparagraph1 O(1)(f)) of Part6 of
Schedule2) would alsoapplyto theprovisionby apersonofanopentelevision
narrowcastingserviceora subscriptiontelevisionnarrowcastingservicein
accordancewith aclasslicence;and

(b) therestrictionsin relationto thebroadcastingof programsthathavebeen
classifiedas“R” that applyto commercialtelevisionbroadcastinglicensees
(paragraph7(l)(ga)ofPart3 of Schedule2) would alsoapply totheprovisionby
a personof anopentelevisionnarrowcastingservicein accordancewith a class
licence.
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