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BROADCASTING SERVICES(SUBSCRIPTION TELEVISION BROADCASTING)
AMENDMENT BILL 1992

TheBroadcastingServicesAct 1992waspassedby thebothHousesof Parliamenton 26
June1992 andcommencedon 5 October1992. However,beforetheAct waspassed,
provisionsfor subscriptiontelevisionbroadcastingin Part 7 of theBroadcastingServices
Bill 1992wereremovedandreferredto theSenateSelectCommitteeon Subscription
TelevisionBroadcasting.The Committeereportedbackto the Senateon 16 September
1992.

ThisBroadcastingSeroices(SubscriptionTelevisionBroadcasting)AmendmentBill 1992
implementstheGovernment’sdecisionson subscriptiontelevisionbroadcasting(PayTV)
followingconsiderationof theCommittee’srecommendations.Thisis to beachievedby
amendingtheBroadcastingServicesAct 1992to includethenewPart?asprovidedfor in
this Bill.

ThisBifi is partof theprocessof reformcommencedin theBroadcastingServicesAct and
it shouldbe readin thecontextof thereformsof thatAct.

TheBroadcastingServices(SubscriptionTelevisionBroadcasting)AmendmentBill 1992-

providesa licensingandregulatoryregimefor the provisionof subscription
televisionbroadcastingservicesthatcanbe deliveredusinganytechnology(for
examplecable,microwaveor sateffite);

providesfor thelicensingof individual subscriptiontelevisionbroadcastingservice;

putsin placearegimefor servicesdeliveredby a “subscriptiontelevision
broadcastingsatellite”, ie. a satelliteoperatedby AUSSATPty Ltd underits
telecommunicationscarrierlicence(AUSSATis asubsidiaryof OPTUS
CommunicationsLtd), by providingfor:

- the allocationby aprice-basedallocationprocessof two licences(‘licenceA”
and“licence B”) eachto provideup to four subscriptiontelevision
broadcastingservices;

the allocationof alicence(‘licenceC”) to asubsidiaryof the Australian
BroadcastingCorporationthatallows theprovisionof up to two subscription
televisionbroadcastingservices;

- an ownershipandcontrol regimethat appliesuntil 1 July 1997and imposes
limits on theownershipandcontrol of licenceA; and

introducesmeasuresthat will provideconsumerprotectionincluding:

- mandatingtheuseof digital technologyfor the deliveryof satelliteservices
to, in part, avoidconsumerconfusion,costandrisk causedby competingor
supersededtechnologies;

- requiringaccessby anysatelliteoperatorto customerreceptionequipments
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thatcustomersonly needonesetof receptionequipmentto be ableto receive
anyor all services.

FINANCIAL IMPACT

The allocationof subscriptiontelevisionbroadcastingservicelicences(A andB) by aprice-
j,asedprocessconductedby theMinister for TransportandCommunicationswill leadto
~n unknownamountof revenue.It will dependon thecommercialassessmentof thevalue
of thelicences.Otherlicenceswill be allocatedby theAustralianBroadcastingAuthority
(ABA) on a costrecoverybasis.

Initial funding madeallowancefor this activity whentheABA wasestablished.The
introductionof subscriptiontelevisionbroadcastingserviceswill: leadto theintroduction
of newbroadcastingtechnology;generatesignificantemployment,manufacturingand
programproductionopportunities;andestablisha sizeablenewindustryin Australia with
goodopportunitiesfor theexportof its programs,servicesandreceptiontechnology.

NOTESON CLAUSES

ClausesI anfl providefor citation andcommencement.Clause3 insertsanewPart 7
into theBroadcastingServicesAct.

PART 7-SUBSCRIPTIONTELEVISION BROADCASTING SERVICES

Division 1 - Allocation of subscriptiontelevisionbroadcastinglicences

New section93 - Minister to determineallocation systemfor satellite licences
allocatedbefore 1 July 1997

Thissectiondefinesthelicencesfor theprovisionof satellitesubscriptiontelevision
broadcastingservicesandsetsout their methodof allocation. Theseareto betheonly
licencesfor satellitedeliveredservicestobeissuedbefore1 July 1997.

Mew section93(j) requirestheMinister to determineapriced-basedallocationsystemfor
theallocationof licenceA andlicenceB eachof which allowstheprovisionof up to 4
subscriptiontelevisionbroadcastingservices.The systemwill setout themannerin which
thesuccessfulapplicantsarechosenwherepriceis intendedto bethe decidingfactor.

Mew section93(2)requirestheMinister to allocatelicenceC for theprovisionof up to 2
3ubscrip~ontelevisionbroadcastingservicesto a subsidiaryof theAustralian
BroadcastingCorporation(ABC). Thetiming of this allocationis to be assoonasit is
leemedappropriateby theMinisterafter theallocationof licencesA andB

Pheallocation of licenceC is subjectto anytermsandconditionstheMinisterdetermines
newsection93(3))andthesewill form conditionson licenceC(newsection93X411.
Conditionscould addressmatterssuchasrestrictionson thesaleof equity in thelicensee
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company;limiting therisk to, andliability of, theCommonwealth;developingacharging
regimefor theuseof ABC assets,goodsandservices;andmeasuresto avoid potential
adverseimpactson theCorporation’sfree-to-airtelevisionservices.

The Bill leaveslicenceC free to form strategicor commercialallianceswith licenceA or
licenceB. Theycould cooperateto provideaserviceof up to 6 programservices.

Newsection93(5)allows theallocationof thelicenceto be undertakenby theABA if the
Ministerdecidesthat this would be appropriate.An applicationfee canbechargedaspa
‘of theprice-basedallocationsystemfor cost recoverypurposes.
Thepurposeof newsection93(6) is to allow theMinister to conducttheallocationprocess

andselectthesuccessfulapplicant,but for thelicenceto beformally allocatedby theABA.

It is a requirementof the BroadcastingServicesAct that a licenseebe suitableat all times.

Newsection93(7)makestheallocation of licencesby this sectionsubjectto theo~inionof
theTradePracticesCommission,Theopinion is to addresswhethertheallocationof the
licenceto an applicantwould within the meaningof PartIV of theTradePracticesAct
1974constituteaconventionof thatPart.

Newsection93(8)requirestheMinister to publishthenamesof thesuccessfulapplicants
for licencesA andB andtheamountpaid by thoseapplicantsto ensureopennessand
accountabilityof licensingdecisions.

New section94- Transmissionsystemstandards

Newsection94 setsout theprocedurefordeterminingthefull digital transmission
standardthatmustbeusedby all satellitesubscriptiontelevisionbroadcastingservices.
LicencesA andB havetheprimaryrole in this processconsistentwith thesystemchosen
beingasignificantfactorin thecostof servicesandthusthe commercialrisk. Thesingle
transmissionstandardsodeterminedis enforceableasalicencecondition.

Newsection94(1)providesthat, if licenseesA andB bothagreeon thefull digital
transmissionstandardto be used,then,subjectto consultationwith OPTUSon the
efficient useof thesatellite (newsection94(2)), theMinisteris to declaretheagreed
standardasthat to beusedin satellite transmissionandreceptionequipmentby all
satelliteserviceproviders.

If licenseesA andB disagree,theMinisterhasthepowerto declareastandardof the
Minister’s choosing(newsection94(3)). BeforedeclaringthestandardtheMinister is to
consultwith licenseesA andB, with Optusin relation to the efficientuseof thesatellite,
andtohaveregardto any relevantinternationalstandards(undersection94(4)).

To provideopportunitiesfor local manufactureof consumerreceptionequipmentfor
satellitesubscriptiontelevisionbroadcasting,consumerequipmentto thestandardmust
becapableof beingmanufacturedin Australia(newsection94(5)).

Eachsatellitesubscriptiontelevisionbroadcastinglicenceis subjectto aconditionthat
theyprovidetheir servicesusinga transmissionsystemin accordancewith thestandard
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declaredby theMinister (newsection94(6)).

New section95 - Whensubscriptiontelevisionbroadcastinglicencemustnotbe
allocated

New section95(1)prohibitsa subscriptiontelevisionbroadcastinglicencebeingallocated
to an applicantthat:(~)is notan Australiancompany; or ~ theABA decides,undernew
section98(2),is notsuitable,

ew section95(2)makesit clearthat, notwithstandingparagraph(l)(b), theABA is apt
requiredto decideon an applicant’ssuitability beforeallocatinga licenceto thatapplicant.
If suitability is raisedasan issue,theABA maydecidethatan examinationof an
applicant’ssuitability to hold asubscriptiontelevisionbroadcastinglicenceisnecessary.

New section96- Allocation of other subscriptiontelevisionbroadcasting
licences

‘Jewsection96 nrovidesfor the allocationof all othersubscriptiontelevisionbroadcasting
icencesexceptthosein new section93. From thecommencementof this Act this section
vifi apply to thelicensingof all technologiesotherthan satellite (before1 July 1997)that
ouldbeusedto deliversubscriptiontelevisionbroadcasting,Thissectionwill thereforebe
isedto licensemicrowave(MDS) andcabledeliveredsubscriptiontelevisionbroadcasting
;erVlces.

‘Jew section96(1) providesfor theallocationon applicationof subscriptiontelevision
iroadcastinglicencesby theABA. Eachlicencewill permit the provisionof one
;ubscriptiontelevisionbroadcastingservice(newsection96(2)).

~‘heABA is notpermittedto allocatea licenceunderthis sectionfor satellitedelivery
efore1 July 1997 (newsection96(3)). This limitation is supportedby s.132 of the
koadcastingServicesAct that makesit an offenceto provideasubscriptiontelevision
iroadcastingservicewithouta licence.

Thile thereis no limit on thenumberof licencesthatcanbeissuedundersection96(1),
~ndhencethenumberof programservicesanindividual candeliver,newsection96(5)
cakestheallocationof anylicenceunderthis sectionsubjectto theopinion of theTrade
tacticesCommission,The opinionis to addresswhethertheallocationof the licenceto
n applicant-

would havethe effectof placingthe applicantin a position of marketdominancein
themeaningof section50 of the TradePracticesAct 1974; and
would notbe authorisedunders.88of thatAct.

‘his opinion mustbeprovidedwithin 30 days. Nonnallysuchan allocationwouldnot be
ubjectto theTradePracticesAct sothe Commissionis requiredto considertheallocation
sif thatAct applied.

‘his bringsthe allocationof subscriptiontelevisionbroadcastinglicenceswithin the
irisdiction of theTradePracticesAct asit appliesto generalcommercialactivities.
‘ogetherwith new sections93(7)and11GB, it makestheallocationof all subscription
alevisionbroadcastinglicencessubjectto thatAct. The marketconductof all licensees
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will comewithin thejurisdictionof theTradePracticesAct.

New section97- Requeststo the TradesPracticesCommission

Thissectionsupportsnewsub-sections93(7)and96(5)by requiringtheABA to request
theTradePracticesCommissionto provideareportbeforeallocatingalicenceunder
section93 or 96 to aperson.

New section98-Suitability for allocation of licence

Thissectionsetsoutthemannerin which, andthefactorsby referenceto which, theABA
is to determinethesuitability of acompanyfor asubscriptiontelevisionbroadcasting
licence.Thisapproachis thesameasthat in theBroadcastingServicesAct for commercial
broadcasters.Thefactorssetout in this sectionareexpectedto minimisetheneedfor
subjectivejudgements.Thefact of suitability doesnothaveto betestedatlicence
allocationby investigationorhearingsby theABA. It is at thediscretionof theABA to
testsuitability if it hascausefor concern(refer to section95(2)). It is astandardlicence
conditionof theBroadcastingServicesAct that licenseescontinueto meetthesuitability
requirements(refer to paragraph10(2) ofSchedule2).

Division 2 - Conditionsof subscriptiontelevisionbroadcastinglicence

New section99 - Additional conditionsapplicableto subscriptiontelevision
broadcastinglicence

This sectionimposesthe standardlicenceconditions,setout in Part6 of Schedule2 of the
BroadcastingServicesAct, on subscriptiontelevisionbroadcastinglicences.Thissection,
consistentwith theapproachfor othercategoriesof service,alsoempowersthe ABA to
vary, revoke,or imposeadditionalconditionson sucha licence,subjectto certainspecified
limitations. ProcedurestheABA mustfollow in taking actionto imposelicenceconditions
arealsoprovided.

Newsection99(3) allowstheMinister to direct theABA to imposespecialconditionson
licenceC at anytime,or to varyor revokeexistingconditions. It is in additionto
subsection93(4)that allows theMinister to imposeconditionson licenceC at thetimeof
its allocation to theABC.

New section 100 - Matters to which conditionsmay relate

Newsection100(1)limits conditionsthat maybe imposedby the ABA undersection99 to
thoserelevantto theprovisionof subscriptiontelevisionbroadcastingservices.

Newsection100(2) lists someof theconditionstheABA mayimpose. Theseinclude,inter,
alia, aconditionrequiringthelicenseeto complywith acodeof practicethat is applicable
to thelicensee.Codesof practicearemadeunderPart9 of theAct andareto beobserved’
in theconductof broadcastingoperations. Section100(2) is intendedto obviate theneed
for theABA to setaprogramstandardundersection125 of theAct if thereareonly oneor
two operatorsin breachof thecodeon whomconditionscanbe imposed.
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Conditionsmay alsorequirecompliancewith thefilm classificationsystemadministered

by the Office of Film andLiteratureClassification.

j’Jew section100(3)requirestheABA to imposeconditionsin relationto the accessibilityof
consumerreceptionequipmentby all satellitesubscriptiontelevisionbroadcastingservices
andthat licenseesprovideaccessfor all otheroperators,at a fairprice, to anysubscriber
managementsystemsthat theyhaveestablished.Theseconditionsareto, firstly, makeit
necessaryfor consumersof satellitesubscriptiontelevisionbroadcastingservicesto
purchaseor rentonly onereceptionsystemand,secondiy,to reducetheeconomicbarriers
~oentry to themarketof latersatellitesubscriptiontelevisionbroadcastingservice
~roviders.

NJew section100(4)allows theMinister to directtheimpositionof a licencecondition
relatingto the involvementof Australianindustryon licencesA, B andC. This allows any
industrydevelopmentplan to beimposedasa licenceconditionandthusto beenforceable.

New section100(5)requirestheABA to imposeon all subscriptiontelevisionbroadcasting
icencesalicenceconditionrequiringthem to providedomesticreceptionequipmenton a
rentalbasis,ratherthanjust for purchase.Thiswill provideconsumerswith protection
Erom changesin technology,servicesnotliving up to expectationsor servicesfailing.

Mew section100(6) requirestheABA to imposeon all non-satellitesubscriptiontelevision
)roadcastmglicencesa licenceconditionrequiring thatcustomerswho rentdomestic
teceptionequipmentareableto terminaterentalagreementsby giving onemonth’s
written notice.

New section101 - Specialcondition relating to advertising

Phis sectionimposesa generalconditionon all subscriptiontelevisionbroadcasting
servicesprohibiting themfrom broadcastingadvertisementsbefore 1 July 1997.

“Jew section101(2)describeswhenapersonis notto betakento havebroadcastan
idvertisement,andnewsection101(3)is to allow subscriptiontelevisionbroadcasting
;ervicestopromotethemselvesandothersubscriptiontelevisionbroadcastingservices
withoutbeing in breachof theadvertisingban.

Newsection 102 - Specialcondition relating to Australiancontent

Phis sectionimposesa specialconditionon eachsubscriptiontelevisionbroadcasting
icence,requiring10% peryearof programexpenditureon dramaprogramservicesto be
n new Australiandramaprograms. Australiandramaprogram”is definedat section

1(1). It is intendedthat this licenceconditionwill provideopportunitiesfor theAustralian
Iramaproductionindustryto providenewmaterialfor theseservicesthatpeopleare
villing to watchtopay.

Ntis conditionis subjectto reviewbefore1 July 1997 undersection2150)of theAct.
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New section103 - Specialcondition applicableto licencesA and B

Thissectionallows an enforceableconditionto beplacedon licencesA andBthat they
commenceserviceswithin 6 monthsof theMinisterbeingsatisfiedthatsuitable
transmissionandreceptionequipmentis available.This is to preventunnecessarydelay
in thecommencementof serviceswheredigital transmissionandreceptionequipmentis
commerciallyavailable,giventhatOPTUSis reservingsatellitecapacityfor satellite
subscriptiontelevisionbroadcastingservicesuntil 30 June1997.

Division 3-Ownershipandcross-mediarules

SubdivisionA - Preliminary

New section104-Applicationof Division

This sectionis thesunsetprovisionon theownershipandcontrolregimeestablishedin
this Division until 30 June1997. Specificlimits on theforeignownershipwill remain
after thatdateand(newsection109)andconcentrationof ownership,competitionand
marketbehaviourwill thenbeamatterfor theTradePracticesAct.

New section105 - Largecirculation newspapers

This sectionprovidesfor theestablishmentof a LargeCirculationNewspaperRegisterfor
newspapershavingaveragedaily circulationexceeding100,000,the administrationof the
Register,andfor public accessto theRegister.

Subdivision B - Ownershiprestrictions

New sections106, 107 and108 imposelimits on theownershipandcontrolof licenceA by
incumbentbroadcasters,newspaperoperatorsandtelecommunicationscarriersto provide
for theintroductionof anew andindependentmediaplayervia that licenceandto preven
thecommoncarriersof servicesbecomingfully vertically integratedin, andpotentially
dominating,servicesandtheir delivery.

The 2% companyinterestlimit imposedin this sectionis intendedto minimisethe
opportunitytomanipulatetheownershiplimits asa defenceagainsthostile takeoversan~
notprejudicenormalcommercialoperationswhereasmallparcelof sharesisacquired
inadvertentlyor incidental to a largertransaction.

New section106- Personin control of newspapernot to control, or hold
companyinterests,in licenceA

Prohibitsapersonwho controlsa newspaperthat is enteredin theLargeCirculation
NewspaperRegisterfrom controlling,or havingcompanyinterestsof morethan 2% in,
licenceA.



9

New section 107 - Commercialtelevision licenseesnot to control,
or hold company interests in, licence A

rohibits a person who controlsa commercialtelevisionbroadcastinglicencefrom
ontroffing, or havingcompanyinterestsof morethan 2% in, licenceA.

New section 108 - Telecommunications carriers not to control, or hold
company interests in, licence A

~ohibits eachtelecommunicationscarrier fromcontrolling, or havingcompanyinterests
l’more than 2% in, licence A.

New section 109 - Foreign ownership limits for subscription television
broadcasting licences

‘his section applies individual andaggregateforeignownershiplimits to ~ subscription
elevisionbroadcastinglicencesregardlessof thedeliverymechanism.

Jewsection109(1)limits to 20%thecompanyinterestsin asubscriptiontelevisionlicence
,hichmay beheldby aforeignperson.

Jewsection109(2)prohibitstheaggregateof companyinterestsheld by foreignpersonsin
subscriptiontelevisionbroadcastinglicencefrom exceeding35%.

~hesunsetprovisionin section104doesnot apply to this section.

New section110-Limits betweensatellite subscriptiontelevision broadcasting
licences

‘rohibits apersonwho controlslicenceA from controlling, or havingcompanyinterests
xceeding2% in, licenceB. The samerestrictionson apersoncontrollinglicenceB apply
,‘ith respectto licenceA, Thisis to ensurethatlicencesA andB areindependent.

Division 4 - Offencesfor breaches

New section 111 - Offencesfor breaches

~hissectioncreatesan enforcementregimefor theownershipandcontrol limits by
.pplyingDivisions 7 and8 of Part 5 of theAct (relatingto approvalof temporary
wnershipandcontrolbreaches,andactionby theABA to enforceownershipandcontrol
imits) to thelimits applying to subscriptiontelevisionbroadcastinglicencesunder
!flvision 3 of this Part.

Division 5 - Notification provisions

New section 112- Notification provisions

rhis sectionimposesnotification requirementson eacha subscriptiontelevision
~roadcastinglicenseesimilar to the notification requirementsimposedon commercial
~roadcastinglicenseesunderDivision 6 of Part5 of theAct. Otherthan thosesub-sections
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relationto notification of foreignownershipandcontrol,thenotification requirements

ceaseon 1 July 1997whenthelimits theyrelateto ceaseto haveeffect.

Division 6 - Miscellaneous

New section 113 -Transfer of subscription television broadcasting licence

Permits transfer of a subscription televisionbroadcastinglicenceto another person excepi
for licence C. BecauselicenceC will beallocatedto a subsidiary of the ABC free of charge
it canonly be transferredwith thewritten approvalof the Minister.

New section114 - Surrenderof subscriptiontelevisionbroadcastinglicence

Enablesa subscriptiontelevisionbroadcastinglicenceto be surrenderedto theABA.

New section 115 - Minister may protect the free availability of certain typesof
programs

This sectionis an ‘anti-siphoning’ provision. Program siphoning in this context meansth
obtaining by a subscription televisionbroadcastinglicenseeof the rights to broadcast
eventsof nationalimportanceandculturalsignificancethathavetraditionallybeen
televisedby free-to-airbroadcasters,suchthat thoseeventscouldnotbe receivedby the
public freeof charge. Suchsiphoningwill be curtailedby way of a list of specialevents,o:
typesof events,to benotified by theMinisterunderthis section.

To enforcetheseprovisions,it is aconditionof a satellitesubscriptiontelevision
broadcastinglicence(seeparagraph10(1)(e),Part 6 of Schedule2 of theAct) thata
licenseenot acquirethe right to broadcastaneventlistedin a noticepublishedby the
Ministerundernewsection115(1)unlessanationalbroadcasteror acommercial
televisionlicenseehasacquiredthat right.

If thenationalandcommercialtelevisionbroadcastershavehadan opportunityto acquin
suchabroadcastingright in relationto anevent,andtheyhavepassedup that
opportunity,thentheMinistermay removethateventfrom thelist of eventsnotified
underthis section(newsection115(2)).

Thisprocessshouldensure,on equity grounds,thatAustralianswill continueto havefreE
accessto importantevents. It will, however,also allow subscriptiontelevision
broadcastersto negotiatesubsequentrightsto providecomplementary,or moredetailed,
coverageof events.

Newsection 115(3)subjectsa noticeundersubsection(1) or (2) to parliamentaryoversigh1

by making it a disallowableinstrument.

New section116- Certain arrangements do not result in personsbeing
associates

This sectionmodifiesthe definitionof “associate”in section6 of theAct so that-
subscriptiontelevisionbroadcastinglicenseesmayjointly operatefacilities and
markettheir serviceswithoutbreachingownershipandcontrol rules; and
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commercialtelevisionbroadcastinglicenseescanparticipatejointly in licenceB
withoutthatjoint venturemakingthem associatesfor Part5 of theAct (ownership
andcontrolrulesfor commercialtelevision).

New section1 16A - Use of additional capacity

ussectionallows satellitelicenseesto makeuseof additionalsatellitecapacity,orother
livery technologies,to extendthecoverageof their serviceswithout requiringadditional
-ences.

New section ll6B-Application of section 51 of the Trade PracticesAct

ussectionmakesit dearthat theTradePracticesAct appliesto subscriptiontelevision
oadcasting.

Newsection 1 IGC - Interpretation

ussectiondefinestheexpressions“licenseeA” and“licenseeB”.

New section 128 - Standards and codesto be amendableby the Parliament

ause4repealssection128 of theBroadcastingServices Act 1992and substitutes a n~
ction 128 that givesthe Parliamentthe powerto amendstandardsorcodesof practice
adeundertheAct.
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