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COMMONWEALTH AUTHORITIES AND COMIPANWS BELL 1994

(Amendmentsto bemovedon behalfof theGovernment)

OUTLINE

TheCommonwealthAuthoritiesandCompaniesBill /994 is oneof a packageof
threeBills (theothertwo beingtheFinancialManagementandAccountabilityBill /994and
theAuditor-GeneralBi// 1994) thatwereintroducedinto theHouseofRepresentativeson
29 June1994,by theMinisterfor Finance,the1-lonourableKim C. Bcazley,MP. Together
theseBills areto replacethe Audit Act 1901.

2 After their first reading,theMinister successfullymoved that theBills bereferredto
the Joint CommitteeofPublic Accounts(JCPA) for reviewand for an advisoryreport. The
Committeereportedto theI-louseon 22 September1994 (JCPAReportNo.331refers).

3 Theproposedamendmentsto the CommonwealthAuthoritiesandCompaniesBill
J994,arisenot only directly from theGovernment’sconsiderationofJCPA ReportNo.331,
but also,indirectly - in the identificationof four minorchanges,thedesirabilityof whichonly
becameevidentduring theprocessofreview and analysisof theCommittee’s
recommendations.

4 The amendmentsareintendedto coverthe definitionalcharacterof Commonwealth
authoritiesthat dealexclusivelyastrustees;reductionof theperiodwithin which a
Commonwealthauthority mustsubmit its annualreportto theresponsibleMinister; in thecase
of nonwholly-owned Commonwealthcompanies,requiringtheresponsibleMinisterto table
theannualreportonly aftertheannualgeneralmeetingof shareholders;requiringthe
Auditor-Generalto reporton interimfinancial statements;removingthe 5-yearmaximum
time-horizonfor GBE corporateplans; requiringdirectorsto inform the responsibleMinister
only in respectof corporateplan changesthataresignificantand providingfor theMinisterto
give guidanceto directorsasto whattheMinisterregardsas ‘significant”; requiringdirectors
to inform theresponsibleMinisterof mattersthatmight significantly affecttheachievementof
theobjectivesofthe corporateplan; allowing theresponsibleMinisterto exemptdirectors
from therequirementto comply with a generalpolicy of theCommonwealthinsofaras certain
specifiedactivitiesof therelevantCommonwealthauthorityor company,or a subsidiary,is
concerned;and adjustinga numberof provisionsso that theymoreclosely reflect
CorporationsLaw standards

ADDITIONAL INFORMATION 4
S TheLTCPA alsomadetwo recommendationsto theeffectthat theExplanatory
Memorandumfor theBill beamended.

6 TheCommitteeproposedthat, in thecontextof thedefinitionof’director’ in clause5,
it bemadeclearthat the intentionisthat therolesandresponsibilitiesof directorsof
CommonwealthauthoritiesundertheBill beregardedasbeingcomparableto thosewhich a
Courtwould be likely to hold in respectof directorsof companiesestablishedunderthe
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CorporationsLaw. Decisionsof theCourtshavearticulateddifferent levelsof careand
diligencethat couldbe expectedfrom companydirectorsinvariouscircumstances.In
particular,theydistinguishbetweenfull-time (executive)directorsandpart-time
(non-executive)directors. Consequently,theobligationsof directorsof Commonwealth
authorities,asprovidedin theBill, should, asfar aspracticable,be interpretedsoas to place
thosedirectorson a similar footingto companydirectorsin theperformanceof their
respectiveduties. Accordingly, anadditionaldot pointafterthethird dot point underclause5
of theExplanatoryMemorandumshouldbeincludedto provide:-

‘For thepurposesof thedefinitionof “director”, it is intendedthat the roles and
responsibilitiesof directorsof Commonwealthauthoritiesbeinterpretedin a nwmer
similar to thatenunciatedby theCourtsin relation to companydirectors. Forexample,
the Courtshavearticulateddifferent levelsof careanddiligencethat could be expected
ofcompanydirectorsin variouscircumstances.In particular,theCourtsdistinguish
betweenfull-time (executive)directorsand part-time(non-executive)directors.”

7 Similar considerationsarisein relation to theJCPA’srecommendationfor clarity in the
meaningof theterm‘executiveofficer’ in relation to a Commonwealthauthority- to reflectthe
circumstancesthatmaybepresentineachcase,given that thecourtsdo soin considering
whethera personis concernedin, or takespartin the managementof; a CorporationsLaw
company. Accordingly,thethird dotpoint underclauseS ofthe ExplanatoryMemorandum
shouldbereadas includingthefollowing additionalwordsafterthewords “section232 of the
CorporationsLaw”:-

‘and should,asfar aspracticable,beinterpretedsoasto placepublic authorityexecutive
officerson a similar footingto theexecutiveofficersof companiesin theperformanceof
their respectiveroles.”

FINANCIAL IMPACT STATEMENT

8 The proposedamendmentshaveno financial impact.
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NOTES ON PROPOSEDAMENDMENTS

iTEM (I)

Clause7 - Meaningof “Commonwealthauthority~

1. Clause7 establishescriteriafordeterminingwhethera body is a “Commonwealth
authority” for thepurposesoftheBill. The purposeof theproposedamendmentis to remove
anydoubtasto whetherbodiescorporatethatareincorporatedfor a public purposeandwhich
only hold moneyon trustsatis&thecriterionthata Commonwealthauthority musthold
money“on its own account”.

ITEMS (21 and (3)

Clause9 - Directorsmustprepareannualreport

2. Theproposedamendmentto subclause(1) (Item2) effectivelyreducestheperiodwithin
whichthedirectorsof a Commonwealthauthoritymust submititsannualreportto the
responsibleMinisterfrom four and a halfmonthsto threeanda halfmonthsaftertheendof its
financialyear. The responsibleMinister is in turn requiredto table thereportassoonas
practicable. By virtue of subclause(3) andsubsection34B(3)of theActs InterpretationAct,
thiswill requirethe responsibleMinisterto tabletheannualreport inbothHousesof
Parliamentwithin 15 sitting daysafterhe or shereceivesit.

3. Thereductionof theperiodwithin which thedirectorsmust submittheannualreportto
theresponsibleMinisterwill requirea consequentialamendmentto thenoteto subsection(1)
(Item3).

ITEM (4)

Clause13 - Interim financial statements

4. Clause13 providesthat theFinanceMinister mayrequireparticularCommonwealth
authorities,or a classof Commonwealthauthorities,to give theresponsibleMinister interim
financialstatementswhich the lattermust tablein eachHouseof theParliament.The
proposedamendmentwill requirethat the interimfinancialstatementsbeaccompaniedby a
reportpreparedby theAuditor-Generalinaccordancewith regulations. It is proposedthat the
regulationswill specif~jthenatureof thereportwhich will in turn oblige theAuditor-General
to conducta reviewor, whererequestedby theFinanceMinister, anaudit, of the interim
financialstatements. 4
l’I’EMS (5). (6) and (71

Clause17 - Corporateplan for OBE

5. Clause17 obligesthedirectorsof GBEsthatareCommonwealthauthoritiesto preparea 4
corporateplanat leastoncea year. It is proposedto omit therequirementin subclause(3)
that theperiodcoveredby theplanmust notbemore than 5 years(to allow thedirectorsto
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opt for a longerperiod if theysowish),but retaintherequirementthat theperiodcovered
mustbe at least 3 years(Item 5).

6. It is proposedto omit subclause(5) andsubstitutea newsubclause(5) which will require
directorsto keeptheresponsibleMinister informedof significantchangesto thecorporate
planandalso mattersthatmaysignificantly affecttheachievementof theobjectivesof theplan
(Item6). This is consistentwith currentpracticefor a numberof GBE5 andwill facilitatethe
Government’sGBE accountabilityrequirements.A proposednewsubclause(8) will enable

~ theresponsibleMinisterto issueguidelinesfor useby thedirectorsin decidingwhich matters

arecoveredby the newsubclause(5) (Item 7).

fl’EMS(Sland(9)

Clause21 - Directorsmustdisclosepecuniaryinterests

7. Clause21 providesfor thedisclosureby a directorof a Commonwealthauthorityof any
direct or indirect pecuniaryinterestthedirectormayhavein any matterthat is being

considered,or aboutto be considered,by theBoard. It is proposedto extendtherequirement
beyondthoseintereststhataremerelypecuniaryby omittingthereferencesin subclauses(I)
and (4) “direct or indirectpecuniaryinterest”andsubstituting“materialpersonalinterest”.
The equivalentprovisionin theCorporationsLaw relatingto public companiesalso refersto a
“material personalinterest”.

ITEM (tO)

Clause22 - Executiveofficersmustacthonestlyetc

8, It is proposedto omit subclause(2) andsubstitutea new subclause(2) whichwill havea
similareffect as subsection232(4)of theCorporationsLaw. Theinclusionof theexpression‘a
reasonableperson’is intendedto confirmthat therequiredstandardof careand diligenceis to
bedeterminedobjectively.

9. Theproposednewsubclauseobligesa Courtto placethe reasonableperson‘in a like
position’ with therelevantexecutiveofficer. Accordingly, thespecialbackground,
qualificationsandmanagementresponsibilitiesofthe particularexecutiveofficer maybe
relevantinevaluatinghis or hercompliancewith thestandardofcare. At the sametime,such
an evaluationshouldrecognisethatdecisionsmustbemadeon thebasisof thecircumstances
at thetimeandwithout thebenefitof hindsight.

10. Theproposednewsuhclausealso obligestheCourtto placethereasonablepersonin
the positionof anexecutiveofficer ‘in theauthority’scircumstances’.Thus,theproposed
subclausewill recognisethatwhat constitutesthe properperformanceof thedutiesof a
directorofa particularauthority will beinfluencedby matterssuchas thestateof the
authority’sfinancial affairs, the sizeand natureof theauthority,theurgencyandmagnitudeof
theproblem,theprovisionsof theauthority’senablinglegislation,and thecompositionof the
Board.



5

iTEM (U)

Clause23 - Improperuseof information or position 4
11. Thepurposeof theproposednew subclause(IA) is to makeit clearthatanexecutive
officerwho is alsoa public servantcannotbein breachof subclause(1) merelybecauseof
anythingheor shemaydo in thenormal courseof his or herdutiesasa publicservant. Sucha
personwill notbein breachof subclause(1) if; for example,heor shedisclosesinformation,
acquiredby virtue of hisor positionasan executiveofficer of anauthority,during policy
discussionswith otherpublic servantsor theresponsibleMinister.

ITEM (12)

Clause24 - Liability of executiveofficer to paycompensationor dant~ges

12. Thepurposeof theproposednewsubclause(3) is to enablea Court, in proceedings
undersubclause(2), to relieve a person,in wholeor in part, from liability to accountto the
authority fora profit, or to compensatetheauthorityfor loss or damage,resulting from a
contraventionof clauses22 or 23, providingthepersonhasacted honestlyand,havingregard
to all thecircumstances,oughtfairly to be excusedfor thecontravention.

ITEM (13)

Clause26 - Restrictionson indemni~ingexecutiveofficers

13. Thepurposeof the proposednewsubclause(2A) is to ensurethat, subjectto the
limitationsimposedby clause26,Commonwealthauthoritieshavethepowerto indemnit~’a
personwho is or hasbeenanexecutiveofficer againstliabilities incurredby thepersonasan
executiveofficer.

iTEM (14)

Clause27 - Insurancepremiumsfor indemnityinsuranceof executiveofficers

14. Thepurposeof theproposednewsubclause(3A) is to ensurethat, subjectto the
limitationsimposedby clause27, Commonwealthauthoritieshavethe powerto insurea
personwho is or hasbeenanexecutiveofficer againstliabilities incurredby the personasan
executiveofficer.

ITEM (15) 4
Clause28 - Compliancewith the generalpolicies of theGovernmnnnt

15. Clause28 providesthat theresponsibleMinistermaynotifij thedirectorsof a
Commonwealthauthorityof generalGovernmentpoliciesthat areto applyto theauthority.
Thedirectorsmustensurethat thepoliciesarecarriedout in relation to theauthorityand,as
far aspracticable,its subsidiaries.
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16. Theproposednewsubclause(4) will enabletheresponsibleMinisterto exemptthe
directorsfrom this requirementin relation to specifiedactivities. Its purposeis to recognise
that it maynot beappropriatefor certalngeneralGovernmentpoliciesto beappliedto all the

) activitiesof a particularauthority or its subsidiaries.For example,political, cultural or other
differencesmay makeit inappropriateto requirean overseassubsidiaryto complywith a
particularGovernmentpolicy.

iTEM (16)

Clause35 - Annual report

17. Clause35 providesthat a Commonwealthcompanymustgive a copy of its annual
report(or annualgeneralmeetingdocuments)to theresponsibleMinisterat least14 days
beforethe annualgeneralmeeting.TheresponsibleMinister is obliged to tablethereportin
eachHouseof theParliament.

18. It is proposedto omitsubclause(5) andsubstitutea newsubclause(5)which will
requireannualreportsof Commonwealthcompaniesthatarenotwholly-ownedto be tabledas
soonaspracticableafter theannualgeneralmeeting. This requirementrecognisesthat,where
thereareshareholdersotherthan theCommonwealth,it is reasonableto allow all the
shareholdersin generalmeetingthe opportunityto considertheannualreportbeforeit is
tabled. (In the caseof wholly-ownedCommonwealthcompanies,thenewsubclauseretains
therequirementforannualreportsto betabledas soonaspracticableaftertheresponsible
Ministerreceivesthem).

iTEM (17)

Clause37 - Interim financial statements

19. Clause37 providesthat theFinanceMinistermayrequireparticularwholly-owned
Commonwealthcompanies,or a classofwholly-ownedCommonwealthcompanies,to give
theresponsibleMinister interimfinancial statementswhich thelattermusttablein eachHouse
of theParliament. Theproposedamendmentwill require that the interimfinancial statements
beaccompaniedby a reportpreparedby the Auditor-Generalin accordancewith regulations.
It is proposedthattheregulationswill specifythenatureof thereportwhich will in turn oblige
the Auditor-Generalto conductareviewor, whererequestedby theFinanceMinister, an
audit, of the interimfinancial statements.

‘ ITEMS (18), (19)and (20)

Clause41 - Corporateplan for G13E

20. Clause41 obligesthedirectorsofUBEs thatarewholly-ownedCommonwealth
companiesto preparea corporateplan atleastoncea year. It is proposedto omit the‘ requirementin subclause(3) that theperiodcoveredby theplan mustnotbemorethan 5 years
to allowthe directorsto opt for a longerperiod if they sowish), but retaintherequirement
that theperiodcoveredmustbe atleast3 years(Item 18).
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21. It is proposedto omit subclause(5) andsubstitutea new subclause(5) that will require
directorsto keeptheresponsibleMinister informedof~Igniflcaiachangesto thecorporate
plan andalso mattersthatmaysignificantly affecttheachievementof theobjectivesof theplan
(Item 19). This is consistentwith currentpracticefor a numberof GBEsandwill facilitatethe
Government’s GRE accountability requirements. A proposed new subclause(8) will enable
the responsibleMinisterto issueguidelinesfor useby thedirectorsin decidingwhich matters
arecoveredby the new subclause(5) (Item20).
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