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CUSTOMS (VALUATION) AMENDMENT BILL 1987

OUTLINE

This Bill proposesto amend the valuation provisions containedin
Part VIII, Division 2 of the Customs Act 1901 (“the Act”).
Part VIII, Division 2 of the Act is designed to give effect to
Australia’s obligations under the Agreementon Implementationof
Article VII of the GeneralAgreementon Tariffs and Trade (GATT), to
which Australia is a signatory.

The Agreementon implementing Article VII proceedsupon the basis
that the value of imported goods for customspurposesshould, so far
as possible, be the price paid or payable under the actual import
transaction. Provision is made in the Agreementfor certain
adjustmentsto the price in the determination of transactionvalue.

Article VII accords primacy to the price paid or payable for the
goods under the actual transactionwhere that transaction has been
dictated by commercial considerations. The Agreement implementing
Article VII doesnot require effect to be given to the actual
transactionwhere it has resulted from or been dictated in point of
form by revenue considerations.

Since the enactmentof the provisions of Part VIII, Division 2 in
the Act, certain practices have emergedwhich are designedsolely or
predominantly to understatethe value of imported goods and
thereby minimise or avoid duty. These practices have beenreflected
in the import transactionsthemselves,the way in which related
services have been provided, pricing arrangements,the quantification
of interest and associatedchargesand other contrived arrangements.

The purpose of this Bill is to combat these practices.

The major changescontained in the Bill are:

a. an amendmentto introduce a definition of “associate”, and
an amendmentto the definition of “price”, in section 154 of
the Act, to make it clear that the price is in fact the
total price actually paid or payable by the purchaserof the
goods, (whether paid for by services rendered (paragraph
~ definition of “price”) or through intermediaries
(paragraph4(b), definition of “associate”), and that it
applies to the precise goods sold for exportation to, or
importation Into Australia (paragraph4(a), definition of
“relevant transaction”);
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b. an amendmentto section 154 of the Act to provide
that rebatesor decreasesin the value of the goods may be
disregardedonly where both the right and the benefit to
such rebates or decreaseshave actually accruedand been
received (paragraph4(c));

c. an amendmentto section 159 of the Act to take account of a
GATT decision to clarify the circumstancesin which only
interest paid under a finance agreementmay be deducted from
the customsvalue of goods (paragraph4(e));

d. an amendmentto section 158 of the Act to counter
the practice of “price—averaging” (clause 5), and to
exclude from the customsvalue of goods only those
commissionspaid or payable by the purchaser to genuine
buying agentsacting solely for the purchaser (paragraphs
6(b) and 6(c));

e. an amendmeptto section 159 of the Act to exclude the cost
of a shipping container in the valuation of goods
(paragraph6(d));

f. amendmentsto sections154, 159, 161, and 161A of the Act
removing the concept of “generally acceptedaccounting
principles” (paragraphs4(d), 4(f), 6(a) and 6(e): and
clauses7 and 8);

g. an amendmentto section 161D of the Act to remove the
12-month limit within which the Comptroller may review
determinationsand decisionsmade under this Division of the
Act (clause 9);

FINANCIAL IMPACT STATEMENT

By closing loopholes in the existing legislation, the proposals put
forward in the Bill will have a major impact on the Government’s
revenueresources,It is estimated that at least $146 million might
be saved on an annualbasis, as follows:

a. paragraphs6(b) and 6(c) of the Bill will prevent the growth
of a practice of claiming deductionsfor commissions
paid or payable to so—called buying agents who are in fact
agents of the vendor. This practice is estimated to
representa potential revenue loss of $90 million in a full
year

b. paragraph4(e) of the Bill will clarify the circumstances
in which only interest under a finance agreementmay be
deductedfrom the customsvalue of goods. The tightening of
this provision is designedto prevent an estimated revenue
loss of $40 million in a full year;
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c. the balanceof $16 million representsthe estimate of
customsduty which might be saved by the Australian Customs
Service as a result of the remaining proposedamendments.

The above figures include an estimateof the salestax componenton
goods collected by the Australian Customs Service on behalf of the
Australian Taxation Office.



NOTES ON CLAUSES

Short Title

Clause 1 is a formal machineryclause.

Commencement

Clause 2 for easeof comparisonwith other financial years,
this clause provides for the Act to commenceon 1 July
1987.

Application

Clause 3 is a savings provision preserving the rights of
personswhose rights would otherwisebe affected by
clause 9, which amendssection 161D of the Act to
removethe 12-month limit within which the Comptroller
may review determinationsand decisionsmade under
Division VIII of the Act.

Interpretation.

Clause4 amendssection 154 of the Principal Act as follows:

- p~graph 4(a) amendsthe existing definitions of
“price” and “relevant transaction”:

• in relation to the definition of “price”:

In addition to the considerationpassing
under the main contract of sale, the
definition of “price” Is to include in the
customsvalue of goods any consideration
relating to the goods,paid for or on behalf
of the purchaser,passing directly or
indirectly under any formal or informal
contract, agreementor arrangement,to or
for the benefit of the vendor — paragraphs
(a) and (bi of the definition;

The mischief to which these amendmentsare directed
concern certain practices known as “transaction
splitting” or “payment separation”. The practices
take various forms. Their common aim is to exclude
certain paymentsor other consideration from the
price upon which the value for customspurposesis

determined. Thus, in certain circumstances,payments
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are madeor considerationsupplied, pursuant to a
transactionwhich is entered into separately from the
contractof sale in which a service is performed for
the purchaser in relation to the goods: the object of
the transaction being to add value to the goods.
Examplesof such specialisedservices include:
engineering; modifying the goods to comply with a
standardin Australia; design modification; finishing;
refurbishing and marketing services.

The definition of “price” has thus been extended to
cover payments (or considerationsupplied) to the
vendor, or to associatedentities for the benefit
of the vendor, for work done on the goods to ensure
that the goods comply with the quality required under
the contract of sale; or that they satisfy a request
by the purchaseror that they meet a standard required
by the general law, the governmentor someother
authority. The definition is not intended to apply to
payments for services which are not directly related
to the goods but have an incidental connection only
with them, or which affect their value only to a
slight degree,

(ii) The definition of “price” includes the
value, as determined by the Collector, of
any goods or services supplied or any
obligation incurred by the purchaser in
accordancewith a requirementof the
contract for any warranty or guarantee
or any advertising in relation to the
goods. Such value is not an amount
referred to in sub—section154(2)(a)(ii)
- paragraph(e) of the definition.

(iii) the definition also applies to
considerationpassingunder any contract
relating to the purchaseof the goods
- seeparagraphs (a) and (e) of the proposed
definition;

the purpose of this amendmentis to
counter any attempt to avoid duty by
meansof a sham contract for an option
to purchase, where in commercial
reality the consideration for such an
option is part of the price of the
goods,

Operatingin conjunction with the new definition of
associate (as to which seeparagraph4(b)), this

definition is designedto embody the concept of the
total price paid dr payable by the purchaser;
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in relation to the definition of “relevant
transaction”:

in addition to the main contract of sale, to
extend the application of that definition to
formal or informal contracts,agreementsor
arrangementsunder which services are
performed relating to the relevant
transaction (in a similar manneras the
amendmentalso made by paragraph4(a) to
the expandeddefinition of “price”);

paragraph(a) of the amendeddefinition
adheresmore closely to Article 1 of the
GATT Valuation Agreement, which refers
in this context to “goods when sold for
export”, and which this provision is
intended to reflect;

paragraph(b) of the amendeddefinition
applies to contracts of sale which involve
the importation of goods into Australia, but
which do not involve the exportation of
goods from another country;

the mischief to which paragraph (b) of the
amendeddefinition is specifically directed is
an avoidancedevice whereby goods are sold in
mid-voyage and ostensibly becomegoods which do
not fall within the ambit of the existing
provisions (it being then claimed that those
goods are not the subject of a contract of sale
which provides for their export from another
country);

paragraph(c) of the amendeddefinition
retains the existing provision which
provides that, where there are two or more
contractsof sale, the valuation provisions
apply to the last contract of sale before
the goods came under the control of the
Customs;

paragraph4(b) introduces a definition of
“associate” in relation to a vendor of goods, to
be a person who substantially influences the
businessoperations of the vendor, or whose
businessoperations are substantially influenced
by the vendor, or a third party who has an
influence on such a person, or who is influenced
by such a person, or a related personas defined
by subsection154(4);

The definition of associate’ is new It relates to
the amendmentsand the practicesof transaction
splitting and payment separation wh~chhave been
referred to. A feature of those practices is that
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paymentsare made to companiesassociatedwith the
vendor for work done to increase the value of the
goods or for services in relation to the goods. In
this way paymentshave beenexcluded from the “price”
upon which the transaction value is determined.

paragraph4(c) amendssubparagraph154(2)(a)(i)
to restrict the deduction from the price of goods
allowed by that provision for rebatesor
decreasesobtained by the purchaser (with a
consequentdecreasein the amount of duty
payable), to those rebatesor decreasesto which
both the right has accrued, and the benefit has
been received;

the mischief to which this provision is
directed is the practice whereby importers
arrangefor an apparentrebate/discountetc
to appear on the face of the documentation
relating to the imported goods, usually
expressedto be subject to some condition,
etc. Under the former provisions this
rebate/discountwas then eligible as a
deduction, even though in practice it
may never in fact have eventuatedas a
benefit to the importer;

— paragraph4(d) omits the referencein paragraph
154(2)(b) of the Act to “generally accepted
accounting principles”. This Is one of a series
of amendmentsthroughout the Bill to omit all
such references;

• this phrasewas originally included as a
criterion for quantifying deductionsand
additions to the customsvalue of goods;

the phrase is being omitted because
decisionsof the Courts and the
Administrative Appeals Tribunal have had the
effect of requiring that “generally accepted
accounting principles” be applicable to a
transaction,as a pre—condition, before the
provisions in which they appear can also be
applied to the transaction — see for
example the judgment of Beach J delivered on
4 Dec 1986 in the Victorian SupremeCourt in
the caseof Ninette Trading Pty Ltd v Bates
(unrepQrted,No.C,L 175 of 1986). In certain
circumstancesno “generally accepted
accounting principle” may exist, and the
effect of the decisionsreferred to is that
the current provisions cannotbe applied to
thesecircumstances, Henceforth, generally
acceptedaccountingprinciples will thus no
longer be a legislative requirement They
will, however, continue to be used in the
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administration of the Act for the purposes
of determining value;

other referencesare omitted by paragraphs
4(f), 6(a) and 6(e); and clauses7 and 8;

- paragraph4(e) omits subparagraph154(2)(b)(i) of
the Act, which allows for the deduction from the
customsvalue of goods “interest, or any other
cost or charge” paid under a finance agreement,
(referred to as a contract, agreementor other
arrangementunder which the purchaseris
permitted to delay the paymentof the price in
return for a payment or an increasein the
price), and substitutesa new subparagraph
restricting this deduction to interest, and only
then in caseswhere, if required, the interest
componentis clearly demonstratedby the
purchaserto the satisfaction of a Collector;

This provision is designedto prevent
contrived interest arrangementsand
artificially excessiveinterest and other
costs and charges paid or payable under
financing arrangementswhich, under existing
law, are deductible from the “price” for the
purposesof determining transactionvalue.
In this regard the amendmentproposedhas
taken accountof the decision by the GATT
Committee on Customs Valuation dated 26
April 1984;

paragraph4(f) omits subsection154(5), which is
a reference to “generally acceptedaccounting
principles”. This is one of a series of
amendmentsin the Bill to omit all such
references;

as to which see paragraph4(d) above;

Circumstancesin which the customs value of goods cannotbe
determined

Clause 5 inserts new subsections158(8), (9), (10) and (11) in
section 158 of the Act to combat “price—averaging”,
“package deals”, and similar practices whereby a
purchaser, for the purpose of minimising or avoiding
duty, arrangespurchasesof different goods in the
same or separatetransactionswith the effect that an
artificially lower price is constructedby the parties
for a quantity of those goods, thus resulting in less
duty being paid on them,



—6—

— paragraph 5(a) is a consequentialamendmentto
insert in subsection 158(2) references to the new
subsections 158(8), (9), (10) and (11);

— paragraph 5(b) inserts new subsections158(8),
(9), (10) and (11);

subsection158(8) provides that, where
different goods are sold in a relevant
transactionor transactions,and a Collector
is of the opinion that the price of some of
those goods (referred to as “special price
goods”) is different from the price that
would normally be paid for similar or
identical goods in a transaction that would
correspondto a relevant transaction, the
Collector shall give an appropriatenotice
to the owner requiring the owner within a
period specified in the notice (but not less
than 28 days) to satisfy the Collector that
the difference was not designedto obtain a
reduction of, or to avoid, duty;

• subsection158(9) provides that, where such
evidence relating to the pricing of goods is
not forthcoming, the Collector shall
determine that the transaction value of the
goods cannot be determined. Where this
occurs, the Collector may then determinea
cu8tomsvalue for the goods in accordance
with the provisions of section 157;

subsections158(10) and (11) are similar in
effect to subsections158(8) and (9), in
circumstanceswhere services have been
provided to the purchaserin relation to the
goods;

Transaction value of goods

Clause 6 amendssection 159 of the Act as follows:

— paragraph6(a) omits a referencein subsection
159(3) to “generally accepted accounting
principles”. This is one of a series of such
amendmentsin the Bill to omit all such
references;

as to which see paragraph4(d) above,

paragraphs 6(b) and 6(c) amendparagraph
159(3)(a) of the Act to exclude from the customs
value of goods only that commission paid to the
purchaser’s buying agent, who acts solely for
the purchaser and is not associated with the
vendor except through the incidental association
brought about by that agent acting for the
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purchaser in respect of the relevant transaction;

- paragraph6(d) amendsparagraph 159(3)(b) of the
Act to exclude from the customsvalue the cost of
the container of the goods; other packing costs
or charges,whether for materials or labour or
both shall continue to be included in the customs
value, and shall therefore remain dutiable;

as a consequenceof its accessionto the
international Customs Convention on
Containers,Australia disregardsthe actual
cost of a container in valuing an article.
The amendmentgives effect to this
international obligation;

• the “containers” to be excluded by this
amendment are generally of the large metal
kind widely used by shipping companiesto
transport goods and to facilitate the
loading and unloading of goods;

— paragraph6(e) omits referencesin subsections
159(5), (6) and (7) of the Act to “generally
acceptedaccounting principles”. This is one of a
series of such amendmentsin the Bill to omit all
such references;

• as to which see paragraph4(d) above;

Deductive unit price of gpods

Clause 7 amends subsection 161(7) of the Act to omit a
reference to “generally acceptedaccounting
principles”. This is one of a series of such
amendmentsin the Bill to omit all such references;

• as to which seeparagraph4(d) above;

Clause8 amendssubsection161A(3) of the Act to omit a
reference to “generally acceptedaccounting
principles”. This is one of a series of such
amendmentsin the Bill to omit all such references;

as to which see paragraph4(d) above;

Review of determinationsand other decisions

Clause 9 amendssection 161D to removethe 12—month restriction
imposedon the Comptroller, within which the
Comptroller may review determinationsor decisions.
In future, the Comptroller will have an unrestricted
right to review any determinationor decision made
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after the commencementof this Bill regardlessof the
date the determination or decision was made;

the purpose of this amendment is to enable
the Comptroller, upon discovery of an abuse,
to have an unrestrained power to protect the
revenue unrestricted by time restraints;

the savings provision to provide that the
12—months restriction still applies to
determinations or decisions made before the
commencement of the amending Act is at
Clause 3 of the Bill;

the amendmentdoes not extendthe 12-month
limitation period currently specified in
section 165 of the Act within which duty
shortpaid through error can be recovered;
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