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COPYRIGHTAMENDMENT B1LL 1992

GENERALOUTLINE

Thepurposeof this Bill is to introduceimportantchangesto the CopyrightAct 1968
(‘the Act’) which will -

giveeffect to the Government’sresponseto the Reportof thePricesSurveillance I
Authority on thePricesof SoundRecordings.In accordancewith thatdecision,
it is proposedto amendtheAct to:

- insertascheduleof countriesto whichss.37,38, 102 and103 of theAct,

whichallow copyrightownersto preventthe commercialimportationof
copiesof their worksandsubsequentcommercialdealingswith such

copies,will notapplyin relationto importednon-piratesoundrecordings;

- include theUnitedStates,certainMemberStatesof theEuropean
CommunityandNew Zealandin the schedulewith effectfrom 1 July 1994
(othercountriesmaybe addedas appropriate);

- ensurethatcopyrightownerswill retaincontrol over theimportationof
non-piraterecordingsof performancesby performerswho are,orgroupsof

performersof whomthemajority are,Australiancitizensor residents;

- allow the importationof all non-piraterecordsie,newreleases,re-releases

andbackcataloguesoundrecordingswheretheywereorderedfrom a
copyrightownerandheor shehasnotfilled theorderwithin 30 days;

- allow the importationof a non-piratecopy of arecordto fill adocumented
orderfrom acustomerforhisor hernon-commercialuse;

- restricttheoperationof thechangesbeingmadeto theAct tonon-pirate
soundrecordingsimportedinto Australiafrom 1 July 1994;

- extendcopyright-owner-initiatedCustomsseizureof infringing copyright
articlesunders.135 to includeinfringing soundrecordingsandintroduce
new provisionsrelatingto Customsseizurein thisarea;

- bring thepenaltiesfor soundrecordingpiracy offencesinto line with those
providedforcinematographfilm piracy;



3.

shift theburdenof proofin civil soundrecordingpiracyproceedings,in
relationto the subsistenceandownershipof copyright,from theplaintiff to
thedefendantwherethe plaintiffs claimof subsistenceandownershipis

establishedwith appropriateevidentiaryfonnality;

- removetheknowledgerequirementin civil actionsunderss.37and102 for
copyrightinfringementby importationof all piratearticles;

with effect from 1 July 1993,allow the importationof goodswhich have
copyrightpackagingor labellingand/oraccompanyingliterature(otherthan

computersoftwaremanuals)or warrantieswithout infringement,providedthat-

(i) thecopyrightownerhasconsentedto theuseof material in connectionwith
thegoods;and

(ii) thematerialis only incidentaltothe normaluseof the goods;and

maketheoperationof the copyrightinfringementremediesof conversion
damagesandactionfordetentionsubjectto the discretionof thecourts.

FINANCIAL IMPACT STATEMENT

The amendmentseffectedby this Eill will haveno direct impacton Commonwealth
expenditure.However,the Bill is likely to lead to somereductionsin pricesof
records,aswell as goodswhich havecopyrightpackagingor labelling.
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NOTESON CLAUSES

Clause1-Shorttitle etc

1. Whenenacted,this Bill will becited as the CopyrightAmendmentAct 1992.

Clause2 - Commencement

2. Theprovisionsof the Bill, exceptparagraphs3(b)and(d), 5(b), 7(b), 8(b), 8(c)

and14(j) andsubclauses6(2)and9(2), areto commence28 daysaftertheAct
receivesRoyal Assent(subclause2(1)). Theeffect of theexceptionsto thisgeneral
commencementprovisionmaybe summarisedasfollows:

• minor ‘tidying up’ amendmentsin the Bill effectedby paragraphs5(b)and
8(c) will be takento havecommencedon 23 December1991,immediately
afterthe commencementof the CopyrightAmendmentAct 1991 to which
thoseparagraphsrelate;

• the new provisionsin the Bill whichreformthelaw relatingto copyright in
packagingandlabelling of importedproducts(paragraphs3(b) and(d),
7(b), 8(b) and 14Q)andsubclauses6(2)and9(2))will commenceon 1 July
1993. (Therationaleforthis is to takeaccountof existinglicensing
arrangementsandallow sufficienttime for manufacturers/distributorsof
importedproductsto adjustto thechangesto thelaw).

Clause3 - Interpretation

3. ThisclauseamendssJOof theAct (the interpretationprovision)-

(a) by omitting from thedefinitionof ‘infringing copy’ in s.10(l)all thewordsafter
‘importer’ andsubstituting:

‘but doesnotinclude:

(f) a non-infringingbook whoseimportationdoesnot constitutean
infringementof thatcopyrightundersection44A or 11 2A;or

(g) anon-infringingrecordwhoseimportationdoesnot constitutean
infringementof thatcopyrightundersection4413 or I 12W.

Thisamendment(insofarasit dealswith recordsonly) relatesto changesbeing

introducedthepurposeof which isto expandthe rangeof non-pirateproductswhich
maybemorefreely importedinto Australia.
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, (b) by addingattheendof thedefinitionof ‘infringing copy’ anewparagraph(h)
concerningnon-infringingaccessories.As mentionedabove,thisprovisionwill
commenceon I July 1993 andrelatesto thereformsbeingintroducedby the Bill

dealingwith packagingandlabelling(seeclauses44C and 1 12C).

, (c) by insertingadefinitionof ‘device’ which will include‘plate’. The latter,which
isdefinedin s.1O(1),is consideredto be too narrow in scope.The objectof the
amendmentis to recognisethat, asaresultof technologicaldevelopments,the
meansof copyingworksor subjectmatterhavebecomemanyandvariedand
increasinglysophisticatedandareno longerconfinedto appliancespreviously
falling within theterm ‘plate’. The amendmentrelatesto the changesbeing

madeto s.116of the Act by clause10 of the Bill.

(d) by insertingin s.10(l) adefinition of ‘GenevaPhonogramsConvention’. That
expressionwill bedefinedto meanthe Conventionfor theProtectionof
Producersof PhonogranisagainstUnauthorisedDuplicationof their Phonograms

doneatGenevaon 29 October1971.

(e) by insertingadefinitionof ‘non-infringingrecord’. Thisdefinition is being
insertedfor the purposesof thenewprovisionsbeingintroducedby the Bill
dealingwith the importationof soundrecordings.

(I) by insertingadefinition of ‘Schedule2 country’ whichwill meanacountry
specifiedin Schedule2 to the Act. ThisSchedulewill containthe list of
countriesto whichthe importationprovisionsof theAct will notapply (afterI
July 1994) in relationto theimportationof non-piratesoundrecordings.
Additional countriesmaybeaddedby way of regulationsmadefor the purposes
of thedefinition.

(g) by insertingadefinitionof ‘accessory’.This definitionis beingaddedfor the
purposesof theamendmentsbeingintroducedby the Bill with respectto the
importationof packagedor labelledgoods(seeclauses44C and1 12C).

(h) by insertingadefinition of ‘non-infringingaccessory’.This definition is being
insertedfor the purposesof the amendmentsbeingintroducedby theBill dealing
with importationof packagedor labelledgoods.
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Clause4 - Infringementby imoortation for saleor hire

4. Thisclauseamendssection37 of the Act -

(a) by omitting thewords‘section44A,’ andsubstituting‘Division 3,’ (this
amendmentis beingmadefor thepurposesof theexistingsection44Aof theAct 4
andnewsections44Band44Cbeinginsertedby theBill. Section44Cwill

commenceon 1 July 1993(seesubelauses2(3) and6(2)); and

(b) by addingasubsectionatthe endof thatsectionthe effectof whichwill be that

copyrightownerswill not haveto prove,in relationimportedpirateproducts,
thattheimporterknew,or oughtreasonablyto haveknown,thattheproducts
werepirateproducts.

Clause5 - Infringementby saleandotherdealings

5. Like the amendmentbeingintroducedtos.37of the Act byclause4(a),
paragraph5(a), in effect,will makes.38 (which, apartfrom thealreadyexisting
exemptionunders.44A,providesfor copyright infringementby undertakingcertain
commercialdealingswith unlicensedimportedcopyrightmaterials)subjectto the
exemptionsbeingintroducedby newsection44Band,whenin force, section44C(see
paragraphs17-27and37-43below).

6. Paragraph5(b)will correctadraftingerrorintroducedinto s.38by s.4(b)of the

CopyrightAmendmentAct 1991 which substituted‘if the importerknew,or ought
reasonablyto haveknown, that’ for ‘where, to his knowledge’in thatsection.The
introductionof the referenceto theactualor constructiveknowledgeof ‘the importer’
was unintended.The intentionwas thatthe ‘constructiveknowledge’of the person

fir streferredto in s.38,namely,thepersonwhodoesanyof the thingsreferredto in
paragraphs(a) and(b) of s.38(1)was to beinsertedasan alternativeto the previously
existingrequirementof actualknowledge.Theamendmentwill remedythisdefect.

Clause6 - Insertionof NewSections4413 and44C

7. Clause6 of the Bill insertsnew sections448 and44C into theAct which, along
with newsections1 l2B and I 12C,arethemostimportantchangesbeingeffectedby

the Bill.
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A. New Section44B

(i) Background- Importationof SoundRecordingsffLRC andPSA Reports~

8. Theoperationof theimportationprovisionsof theAct wasexaminedby the
CopyrightLaw ReviewCommittee(CLRC) whichrecommended,in its reportof

September1988,arelaxationof theimportationprovisionsin certainrespects.
Following publicationof the CLRC’sreport, the issueof thepricesof sound
recordingswasreferredto the PricesSurveillanceAuthority (PSA)which reportedits

findingsin December1990.

9. Thecentralconclusionof the PSA was thatthe priceswhich Australian

consumerspayfor soundrecordingsare too high.

10. Accordingly, it recommendedthat ss.37,38, 102and 103 of theAct be repealed
in relationto parallelimportsof records(ie, recordsmadewith the licenceof the
copyrightowner)from countriesprovidingcomparablelevelsof protectionfor the

reproductionof musical worksand soundrecordings.

(ii) Openingun theMarketto Imports from SpecifiedCountries

11. ThePSAidentified therestrictionon competitionfrom importsarisingfrom the

importationprovisionsof theAct as oneof thefactorsunderpinninghigher prices.
Australianrecordcompaniesandperformersexpressedconcernthattheir livelihood

would bethreatenedby amendmentsto the importationprovisionsbecausetheywould
facilitatetheimportationof cheappirate product. Nonetheless,thePSA ~jj4

recommendthat importationshouldbe restrictedto non-pirateproductfrom countries
whichprovideadequateprotectionfor copyrightownersagainstpiracy. In accepting

themain thrustof its conclusions,the Governmentdecidedtoopenup the marketto
importsfrom theUS, certainMemberStatesof the EC (in particularthe UK) andNew
Zealand.Thesecountrieshavebeenidentifiedas havinglower recordpricesthan
Australiaandpresentlyprovideadequateprotectionagainstrecordpiracy.

(iii) Commencementof theAmendments

12. In its report,thePSAacknowledgedthatamendmentof the importation
provisionsof theAct in the mannerit recommendedwould havean effecton the way

theAustralianrecordindustry operated.Accordingly,it recommendedthattherecord

industry be given 12 monthsto adjustto thechangein themarketthat wouldbe
broughtaboutby theremovalof restrictionson importationof soundrecordings.The
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Government,therefore,decidedthatthe amendmentsshouldcomeinto effecton 1 4
July 1994 andthe Bill will give effect to this.

(iv) Application to NewReleaseandRe-releasedSoundRecordings

13. As theAustralianmarketfor soundrecordingsoperateson anestablished
contractualframeworkwhich reflectstherightscopyrightownerspresentlyenjoy 4
underthe Act, it was consideredthatalterationsto theAct, if theyhadaretrospective
effect,couldhavean adverseeffecton thevalueof currentlystandingcommercial
agreementsbetweencopyrightownersandtheir Australianlicensees.For this reason,
theGovernmentdecidedthattheopeningof the Australianmarketto importsis to be
limited to new releasesandre-releasespublishedon or after 1 July 1994.

(v) Recordingsby AustralianPerformers

14, SomeAustralianperformerswhoseworksaremarketedinternationally
expressedconcernatthepossibilityof unfair competitionwith salesof theft records
fromsalesof importeddeletionstherebydeprivingthemof thecapacityto fully
recoupthe investmentmadeto put their recordson theAustralianmarket.

15. TheGovernmentdecidedto protectAustralianperformersin these
circumstances.Accordingly,both the copyrightownerof theunderlyingwork andthe
copyrightownerof thesoundrecordingaretoretain theright to controlthe

importationof non-piraterecordswheretherecordingis of an Australianperformer
whois, or agroupof performersthe majority of whomare,Australiancitizensor
residents.The right to control importationof suchrecordingsis to apply in respectof

all recordingswhethermadein Australiaor elsewhere.

(vi) BackCatalogueItems

16. In its report,theCLRC identifiedavallability of titlesandparticularversionsof

soundrecordingsto be aparticularproblemin thespecialistsectorof themarket.
Openingthemarketto newreleaseswill go only partof theway to solvingavailability
problemswith soundrecordingsas backcatalogueitemsnotreleasedor no longer

availablein Australiaareoften availableoverseas.For thisreason,it is proposedthat
backcataloguereleasesof soundrecordingsshouldalsobe availableto Australian
consumerswithin areasonabletime. The amendmentsin this areawill alsotake

effect from 1 July 1994.
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(vii) Reforms

17. Having regardto this background,clause6 of theBill insertsanews.44Bwhich
amendsthe Act in respectof theimportationof soundrecordingsandgiveseffect to

‘ theGovernment’sresponseto thePSAreporton soundrecordingprices(see,

generally,paragraphs8-16 above).

18. New s.44B(l)providesan exceptionto copyrightinfringementwherea
person,withoutthe licenceof theownerof thecopyright,importsinto Australiafor a
commercialpurposeanon-infringing recordfor thepurposesof retaiL sale if:

(a) thesoundrecordingembodiedin the recordwasfirst publishedorre-

releasedon or after 1 July 1994;

(b) the recordwasmadein, andimportedfrom, a Schedule2 country;and

(c) therecordwas not -

(i) of aperformanceby apersonwho is asAustraliancitizen or resident;

(ii) of aperformancebypersonsthemajority of whom areAustralian
citizensor residents;

(iii) of aperfonnanceby 2 performersoneof whom is anAustralian

citizen or resident,

(iv) of aperfonnanceby personsoneof whom is thefeaturedartistandis
an Australiancitizenor resident;

(v) of aperformancethatincludes2 featuredartistsoneof whomis an

Australiancitizen or resident;or

(vi) of aperformancethatincludes3 or morefeaturedartiststhemajority

of whomareAustraliancitizensor residents.

19. New s.44B(2)enablesapersonto import anon-infringingrecordinto Australia
for commercialdistributionwherethe recordwasnot ableto be suppliedby the
copyrightowner. The subsectionwill apply to all records,ie,newreleases,it-
releasesand backcataloguerecordsand,aswith s.44B(1),haveeffect from 1 July
1994.
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20. A numberof importantconditionsneedto be fulfilled beforetheexemptionfrom 4
copyrightinfringementundernews.44B(2)can operate:

• therecordmustbe importedafter 1 July 1994;

• the soundrecordingembodiedin therecordmusthavebeenpublishedin

Australia;

• therecord mustbe importedfrom acountrythatis aparty to theGeneva
PhonogramsConventionor is a ‘Schedule2 country’;

* thepersonimporting the recordmusthavefirst orderedit in writing from
therelevantcopyrightowner;

• - the recordsorderedmustnot be second-handormorein numberthanare
neededto satisfy the person’sreasonablerequirements;

• at thetime the personordersan importedrecord,the original orderto the
copyrightowner, licenseeor agentmustnot havebeenwithdrawnor
cancelledby theperson;

• the copyrightowner, licenseeoragentmustnot havefilled theperson’s
written orderandat least30 dayshadelapsedsincethepersonplacedthe

order.

21. Theimportermaycontinueto importrecordsfor solongas thoseconditions
prevail, ie, the person’swritten orderto thecopyrightowner, licenseeor agent

remainscurrentand unfilled.

22. As to whatconstitutes‘filling’ anorder,this is dealtwith in news.44B(6).

23. New s.44B(3)will providethatthecopyrightin a literary,dramaticor musical
work is not infringed by apersonwhoimportsinto Australia,after 1 July 1994,a 4
singlecopyof anon-infringingrecordmadefor thepurposesof retail saleif -

(a) theimportationis to fill awritten or ‘verifiable’ telephoneorder from the
person’scustomer;and

(b) theordercontainsasignedstatementby thecustomerthat therecordis not
intendedto beusedfor acommercialpurposeor, in relationto atelephone
order,containsaverifiablestatementto thateffect.
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24. New s44B(4)setsoutthecircumstanceswhenatelephoneorderunder
subsection(3), or astatementunderparagraph3(b), is takento be ‘verifiable’ without

limiting thewaysin whichatelephoneorderor astatementmaybeverified. Suchan
orderorstatementis takento beverifiableif the personwho takestheorder,or to
whomthe statementis made,makesawritten noteof the detailsof theorderor

statementwhen,or immediatelyafter, the orderis placedor the statementismade,as
the casemaybe.

25. New s.44B(5)will affirm that,onceanon-infringing recordhasbeenimportedin

accordancewith new s.44B(1),(2) or (3), it will not be an infringementto sell or
otherwisecommerciallydealwith thenon-infringing recordin Australia(sees.38of
theAct).

26. New s.44B(6)providesfor aninterpretationof ‘filling an order’ for thepurposes
of news.44B(2).By virtue of news.44B(6),acopyrightowner,licenseeor agentwill

havefilled anorderonly whenheor shehassentto the personwhoplacedthe order
the full numberof copiesordered(bearingin mindtherequirementforreasonableness

in new s.44B(2)(b)).

27. Thenew s.44B(7)provides,in effect,adefinitionof ‘re-released’.A sound
recordingwill be ‘re-released’for thepurposesof s.44Bwhenit is madeavaiLableto
thepublicafterhavingbeenunavailablefrom thecopyrightowner,exclusivelicensee

or agentfor a periodof atleast12 months.

B. NewSection44C

(i) Background- PackagingandLabellingof Products

28. As indicatedabove,for manyyears,the importationprovisionsof the Act have
beencriticisedon the basisthatthe right of copyrightownersto control the

commercialimportationof copiesof theft materiallegitimatelymadeabroadhas
restrictedavailabilityof importedarticlesand,wheretheyhavebeenavailablein
Australia,inflated theirpricebeyondwhat theysell for overseas(eg,books,sound
recordings).

29. In its September1988 report, theCLRCrecommendedrelaxationof the
importationprovisionsin certainrespects.(TheCopyrightAmenthnentAct1991(the

Book ImportationAct) giveseffect to theCLRC’s recommendationsconcerningthe
importationof books.)
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30. The CLRCreportnot only reviewedthe operationof theimportationprovisions 4
with regardto theimportationof books,soundrecordings,films/videosandcomputer
software,but alsoexaminedanumberof ancillary issues. Oneof thesewasthe useof
copyrightin packagingandlabelling to control the marketingof goods.

31. In effect, importationinto anddisthbutionin Australiaof avariety of goodscan 4
be controlledandexclusivelylicensedby the manufacturerby relying on ownershipof
copyright in thelabellingor packagingof the goods. This haspreventedimporters
from gainingandpassingontoconsumersthe benefitof cheaperpricesfor the goods

from alternativeoverseassuppliers.

32. A goodexampleis thecaseof Baileyv Boccacio(1986)wherethedefendant
importedfor salein Australiabottlesof Bailey’sIrish Creamotherwisethanthrough
the Australiandistributorappointedby the manufacturerandatalowercost. The

NSWSupremeCourtheldthattheimportationinfringed thecopyrightin the artistic
work heldby the manufacturerin the pictureon thebottle label.

33. TheCLRCcriticisedthisuseof copyrightwherethepackageor label in which
thecopyrightsubsistsis only anincidentalpartof thosegoods. Subsequentto the
CLRCreport,complaintsweremadethatcopyrightin instructionmanualsor
warrantiesaccompanyinggoodshavealsobeenusedto preventparallelimportationof
thegoodsin the samewayascopyrightin packagingor labelling.

34. The issueis whetherdistributors(including alocal subsidiaryor exclusive
licenseeof an overseasmanufacturer)shouldbe abletocontrol the marketfor

particularimportedgoodsby marketingthemwith alabelor packageand/orwith
literature,suchas warrantiesormanuals,in which copyrightsubsistsasartisticor

literary works.

35. The CLRCcameto the view thatcopyrightshouldnotbe permittedto beusedin
this way. The purposeof copyrightis to protectarticleswhicharetruly copyright
articles(eg,booksandfilms). Copyrightin labelsor packagesshouldnot be
permittedto interferewith marketingof importedproducts.

36. Accordingly, theGovernmentdecidedthat theimportationprovisionsof the Act
shouldbe amendedto giveeffect to theCLRC’s recommendationsin this areato
permittheimportationof goodswhich havecopyrightpackagingor labellingand/or
accompanyingliteratureorwarrantieswithout theconsentof theownerof the

copyrightin suchmaterial,providedthat-
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(i) the copyrightownerhasconsentedto the useof material in connectionwith
the goods;

(ii) the material is only incidentalto the normaluseof thegoods;and

(iii) thechangesdo not applyto computersoftwaremanuals.

(ii) Reforms

37. Thus,s.44C(l)amendsthe Act in respectof copyrightsubsistingin the
packagingor labelling of importedarticles. Thenewsectionwill provide an
exceptionto infringementwherean articlecontaininganon-infringing (ie, a
legitimateornon-pirate)‘accessory’is importedinto Australiafor acommercial
purposewithout theconsentof theownerof thecopyright,andthat ownerhas

consentedto the useof his orherwork with the article. The word ‘accessory’will be
definedin s.lO(l) to mean,amongotherthings,alabelaffixed to ordisplayedon an

article, packaging,containers,written instructions,warrantiesor instructionalaudioor
videocassettes(seeparagraph3(d)of theBill).

38. Secondly,new s.44C(2)will affirm thatthe operationof the Act in relationto a
work embodiedin an articleis not affectedby theoperationof s.44Cin relationto a

workembodiedanon-infringing accessoryto the article.

39. New s.44C(3)will ensurethat, oncean article hasbeenimportedin accordance
with s.44C(1), it will notbe an infringementto sell or otherwisecommerciallydeal
with theaccessoryto the articlein Australiaands.38of theActwill not applyto the
accessory.

40. Thechangesbeingintroducedby the news.44Cwill not apply to certain
categoriesof ‘accessories’.

41. By virtueof thedefinition of ‘accessory’(seeparagraph3(d) of theBill), the
newprovisionwill notextendto works(eg,picturesor patterns)thatareincorporated
into the surfaceof anarticle andarea permanentpartof thearticle itself, for example,

cookingpots. In suchcases,the work itself maybea reasonfor its selectionby the
purchaserandnot beincidentaltheretolike apackageor label.

42. Similarly, thenewprovisionwill not extendto instructionmanualsthat
accompanycomputersoftware.Thesemanualswerealsoexcludedfrom thereforms
introducedby the CopyrightAmendmentAct1991becauseall aspectsof copyright
protectionof computersoft-warearebeingexaminedby theCLRCwhich will be

releasingadraftreporton this issuesoon. The Governmentdecidedthatit would be
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inappropriateto changetheexistinglaw in thisareaconcerningcomputersoftware 4
manualspendingtheCLRC’sreport.

43. Clauses7, 8 and9 of the Bill introducechangesto provisionsin the Act dealing
with subjectmatterotherthanworkswhichwill minor thoseapplyingto worksby
virtueof clauses4, 5 and6 therationalefor whichis explainedgenerallyin
paragraphs4-42 above.

Clause7 - Infringementby importationforsaleor hire

44. This clauseamendssection102 of the Act -

(a) by omitting thewords‘section ll2A,’ andsubstituting‘sections112Aand
1128,’;

(b) by omittingthe words ‘and 112B’ andsubstituting’,112Band112C’; and

(c) by addingasubsectionattheendof that sectiontheeffectof which will be
thatcopyrightownerswill nothaveto prove,in relationto importedpirate
products,thatthe importerknew,or oughtreasonablyto haveknown,that

theproductswerepirateproducts.

Thesechangesminor theamendmentsbeingmadetos.37by clause4 of theBill (see
paragraph4 above).

Clause8 - infringementby saleandotherdealings

45. Paragraph(a)of this clause,in effect,will makes.103of the Act (which, apart

from the alreadyexistingexemptionundersi 12A, providesfor copyright
infringementby undertakingcertaincommercialdealingswith unlicensedimported
copyrightmaterialsfor commercialpurposes)subjectto theexemptionsbeing
introducedby newsection1128. This will mirror theamendmentsbeingmadeto

s.38 by paragraph5(a)of the Bill (seeparagraph5 above).

46. Paragraph8(b)will amends.103of theAct by omitting ‘and 112Wand
substituting’, I 128and 1 12C’. Paragraph8(c) will correctadraftingerror
introducedinto s.103 by s.7(b)of the CopyrightAmendmentAct1991 which

substituted‘if the importerkneworoughtreasonablyto haveknown,that’ for ‘where, I
to hisknowledge’ in s.103of the Act. Theamendmentwill to remedythisdefectand
will mirror thechangebeingmadeto s.38by paragraph5(b)of theBill (seeparagraph

6 above).
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Clause9-Insertionof New Sections1128and ll2C

47. Clause9 of theBill insertsnew ss.ll2Band112Cinto the Act. The new
sectionswill providethe sameexceptionsto copyrightinfringementby importation

‘ andsaleof publishededitionsof works,soundrecordingsandfilms as will applyto
underlyingworksunderthe new s.44Bands.44C.

48. New s.112Bwill providethe sameexceptionstocopyright infringementby
importationandsaleof soundrecordingsas will applyto underlyingworksunderthe
news.44B.

49. Accordingly,new s.112B(1)will providethatthe copyrightin asoundrecording

is not infringed whereapersonimportsinto Australiaanon-infringing recordfor a
commercialpurposeif:

(a) the soundrecordingembodiedin the recordwas firstpublishedor re-
releasedon or after 1 July 1994;

(b) therecordwas madein, andimportedfrom, aSchedule2 country;and

(e) therecordwas not -

(i) of aperformanceby apersonwhois as Australiancitizenor resident;

(ii) of aperformanceby personsthemajority of whomareAustralian
citizensor residents;

(iii) of aperformanceby 2 performersoneof whomis anAustralian

citizenor resident;

(iv) of aperformanceby personsoneof whomis thefeaturedartistandis
anAustraliancitizenor resident;

(v) of aperformancethatincludes2 featuredartistsoneof whomis an

Australiancitizenor resident;or

(vi) of a performancethatincludes3 or morefeaturedartiststhe majority

of whom areAustraliancitizensorresidents.

This provisionwill mirrornew s.44B(1)(seeparagraph18 above).
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50. Similarly, news.112B(2)will minor news.44B(2)andprovideanexceptionto
copyrightinfringementof a soundrecordingwhereapersonimportsinto Australiaa
non-infringingrecordforcommercialpurposes.The sameconditionswhichwill need

to be fulfilled undernew s.44B(2)with respectto workswill alsoneedto be complied
with undernew s.l128(2)in relationsoundrecordings(seeparagraphs19-22above).

51. News.112B(3)will providethatthecopyrightinasoundrecordingwill not be
infringed by apersonwhoimportsinto Australiaasinglecopy of a non-infringing
recordif -

(a) the importationisto fill awritten or ‘verifiable’ telephoneorderfrom the
person’scustomer;and

(b) theordercontainsasignedstatementby thecustomerthattherecordis not
intendedto be usedforacommercialpurposeor, in relationto atelephone

order,containsaverifiable statementto thateffect.

Again,news.1128(3)will mirror theprovisionsof the s.448(3)(seeparagraph23

above).

52. New s.II 2B(4)will setout the circumstanceswhereatelephoneorderunder

subsection(3), or astatementunderparagraph(3)(b), is takento be ‘verifiable’,
without limiting thewaysin whichatelephoneorderorastatementmaybe verified.
Suchan orderor statementis takento beverifiable if thepersonwho takesthe order,

or to whomthestatementis made,makesawritten noteof thedetailsof theorderor
statementwhen,or immediatelyafter,theorderis placed,or the statementis made,as

thecasemaybe.

53. New s.l128(5)will affinn that,onceanon-infringingrecordhasbeenimported
in accordancewith s.lI2B(1), (2), or (3), it will notbeaninfringementto sell or
otherwisecommerciallydealwith thenon-infringingrecordin Australiaands.103
will not applyto therecord.

54. Newsi 128(6)will minor theprovisionsof new s.448(6)andprovidean
interpretationof ‘filling anorder’ for the purposesof new s.1128(2)(seeparagraph26

above).

55. New ss.1128(7)will provideaminor provisionto newss.44B(7)(seeparagraph
27 above).
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56. New s.l 12C amendstheAct in respectof copyrightsubsistingin the packaging
andlabelling of importedarticles.

57. New s.ll2C(1)will providethat the copyrightin apublishededitionof awork
embodiedin a non-infringingaccessoryto anarticle, or in acinematographfilm that

‘ is anon-infringingaccessoryto anarticle,is not infringed by the importationof the
article into Australiafor commercialpurposesif theownerof thecopyrighthas

consentedto theuseof the publishededitionor film with the article. Thisprovision
will mirror news.44C(1) (seeparagraph37 above).

58. Similarly, news. I 12C(2) will minor new s. 44C(2) andwill affirm thatthe
operationof theAct in relationto apublishededition of awork embodiedin an
article, or in relation to acinematographfilm, is not affectedby the operationof
s.ll 2C in relationto apublishededition of suchwork embodiedin an non-infringing
accessoryto thearticle or acinematographfilm thatis anon-infringing accessoryto
thearticle.

59. New s. 112C(3) will alsoaffirm that, oncean articlehasbeenimportedin
accordancewith s.44C(I) or (2), it will not be an infringementto sell or otherwise
commerciallydealwith the accessoryto thearticle in Australiaands.l03 of the Act
will not apply to the accessory.

Clause10 - Rightsof ownerof copyrightin respectof infringingcopies

(i) Background

60. Thepurposeof the amendmentsto s. 116of theAct is to give effectto
recommendationsof the CLRC, which reportedin July 1990,to amendthe Act to

makethe availabilityof thetwo remediesof conversiondamagesandthedeliveryup
of infringing goods(detention)subjecttothe discretionof thecourt,ratherthan
automaticrights ascurrentlyexistsunderthe presentlaw.

61. However,the new provisionsrecognisethattherearesomecaseswherethe
awardof conversiondamagesandthedelivery up of infringing goodsaremerited,and

thatthedecisionas to whethertheyareappropriatein particularcasesshouldbe
within the discretionof thecourtexercisableaccordingto appropriatecriteria. These

criteriaaresetout in amendmentsof s.l 16.

62. Thecurrentlaw providesthat, whereacopyrightowneris entitled todamages
for conversion,the infringing copyor ‘plate’ is treatedas if it hadbeentakenout of
thepossessionof thecopyrightowner,wrongfullydetainedin defianceof the
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by wayof saleor otherdisposition,destroyed,or dealtwith in anyotherway whereby
the owneris deprivedof the useof possessionof thecopy. Thequantumof damages
is the valueof the copiesatthe timeof the deemedconversion.

63. Wheretheinfringerhaspossessionof anyinfringing copiesor plates,the
copyrightownermaythenbring an actionfor detention,forwhichtheremedyis 4
eitherdeliveryof thegoodsto thecopyrightownerordamages.

64. It makesno differencethatthe infringing copyis an insubstantialpartof an
article,eg,abadgeon asoccerball, orafew pagesof abook. Thewholearticlemust

be eitherdeliveredto the copyrightowneror thevalueof thegoodspaidby wayof
damages.

65. With respectto thesetwo remedies,theCLRCrecommendedchangesto the Act
to maketheir availabilitysubjectto thediscretionof the court.. Implementationof this
recommendationwill avoidpossibleabuseby copyrightownersandunfairnessto

defendants.An albeitextremeexampleof the unfairnessof theprovisionis thecase
of WHBrine & Co v Whiuon(1981)wherethe defendantwasorderedto pay
damagesamountingto thewholevalueof importedsoccerballs eventhoughthe

copyrightwork infringedconsistedonly of an emblemprintedon thesurfaceof the
balls.

(ii) Refonns

66. Clause10 of theBill amends&1 16of the Actby omitting subsection(1) and
substitutingnew ss.116(l),116(IA), 116(18),116(IC), 116(10)and116(18).

67. News.116(1)providesthatthe ownerof the copyrightin awork or other

subject-mattermaybring anactionforconversionordetentionin respectof:

(a) an infringing copy;or

(b) adeviceusedor intendedto be usedfor makinginfringing copies.

This provisionis asubstantialre-makeof the existings.116(1).

68. News.l I 6(1A) providesthat,in anactionforconversionordetention,acourt

rn~ygrantto theownerof thecopyrightall oranyof the remediesthat areavailablein
suchactionasif theownerof the copyrighthadbeentheownerof:

(a) theinfringingcopysincethetimethecopywasm.ade;~
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(b) thedevicesincethe time it was usedor intendedto be usedfor making
infringing copies.

69. News.1 16(IB) will providethat anyreliefgrantedbyacourtinan actionfor
conversionor detentionis in additionto anyrelief thatthecourtmaygrantunder
section115(actionsfor infringement).New s. 1 16(IC)providesthatacourt is not to
grantanyrelief to the ownerof thecopyrightin an actionfor conversionordetention
if therelief thatthecourthasgrantedor proposesto grantunders.115 is, in the
opinion of thecourt,asufficientremedy.

70. Further,news.116(lD)will providethe criteriathatacourtmayhaveregardto.
Thecourt,in decidingwhetherto grantrelief,mayhaveregardto thefollowing
matters:

(a) the expensesincurredby thedefendant,beingthe personwho marketedor

otherwisedealtwith theinfringing copy, inmanufacturingor acquiringthe
infringing copy;

(b) whethertheexpenseswere incurredbeforeor afterthe infringing copy was

soldor otherwisedisposedof by thedefendant;and

(c) anyothermatterthatthecourtconsidersrelevant.

71. News.116(IE)will alsoprovidethat, if theinfringing copyis an article of which
only part consistsof materialthatinfringes copyright,thecourt,in decidingwhether
to grantrelief,may alsohaveregardto the following:

(a) the importancethatthe material thatinfringescopyrighthasto thearticle;

(b) the proportionthatthematerial thatinfringescopyrightbearsto the article;

(c) theextentto which thematerialthatinfringescopyrightmaybe separated
fromthe article.

72. Theclausealsoamendss.116(2)by omitting fromparagraph(c) theword ‘plate’
andsubstitutingtheword ‘device’ which, in view of thefact that ‘device’ will now

include ‘plate’, is broadenoughto coverall the variousmeansof copyingworksor
othersubjectmatterwhich havebecomeavailableas aresultof improvedtechnology.
Finally, news. 116(3)will providea‘transitional’ provisionthe effectof which will be
thatthenew provisionsin s.116will only applyto actionsfor conversionordetention
brought~ the commencementof the provisions. Thiswill ensurethatthe
amendmentswill not haveanyunintendedretrospectiveeffect.
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Clause11 - Presumotionsasto subsistenceof copyrightetc in soundrecordings

(i) Background

73. Section126of the Actspecifiespresumptionsin relationto thesubsistenceand
ownershipof copyrightwhichcan be summarisedasfollows: 4

(a) copyrightis presumedto subsistif adefendantdoesnotput it in issue;and

(b) if subsistenceof copyrightis established(by presumptionor otherwise),a
personclaiming to be theownerof copyrightshallbepresumedto bethe
ownerprovidedthatthedefendantdoesnot put it in issue.

74. In relationto soundrecordings,wheredefendantsput thesemattersin issue,the
plaintiff mayberequiredto prove,amongotherthings:

(a) therecordingcontractand/orlicence agreement;

(b) the agreement(s)thatestablishtheclaimof tide in Australia(wherean

Australianexclusivelicenseeis bringingtheaction);

(c) the dateof therecording;

(d) the place(s) of the recording; and

(e) the nationality of theperson,or placeof incorporationof thecorporation,

whoor whichwas the makerof therecordingatthe time therecordingwas
made.

75. In thepast,somedefendantshavereliedon this tacticin thehopethatthecostor
difficulty for the plaintiff of obtainingall of this informationwill result in the failure

orabandonmentof the proceedings.

(
(ii) Reforms
76. Accordingly, theintroductionof new section126A isdesignedto facilitate the

enforcementof a copyrightowner’s rights incivil soundrecordingpiracy proceedings
whereaclaimof subsistenceandownershipof copyrightby theplaintiff is established

with appropriateformality.
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77. Clause11 insertsthenew s.126Ainto the Act which will provide,in anaction
brought under PartV of the Act in relationto asoundrecording,that if theplaintiff
filesan affidavit statingthatthedateandplace of first publication are specified on the

soundrecordinglabel or containerandspecifyingthatdateandthat place of first
publication,copyrightis presumedto subsistin the soundrecording(s.126A(l)).

78. New s.126A (2) will providethat, if the subsistenceof copyrightis presumed
undersubsection(1), the plaintiff is presumedto beentitled to bring theactionunder
PartV in relationto the soundrecordingif the affidavit filed by theplaintiff asserts
thatthe plaintiff is themakerof thesoundrecordingandis specifiedas suchon the
soundrecordinglabel orcontainerandthatheor shehasnot assignedthe copyrightin
therecording.

79. New s.126A(3)providesthat, if theplaintiff is notthemakerof the sound

recording,the plaintiff is presumedto beentitled to bring the actionunderPartV in
relationto the soundrecordingif the affidavit filed by theplaintiff assertsthat the

plaintiff is entitled to bring the action astheassigneeor exclusivelicenseeof the
copyrightin the soundrecording:

(i) from the maker;or
(ii) from apersonotherthanthemaker,

andlists all the persons through whomthe plaintiff claims to have the assignment or

licenceof thecopyright in thesoundrecording.

80. New s.126A(4)providesthatthepresumptionsundersubsections(1), (2) and(3)
applyunlessthe contraryis established.(Section126of the Actwill, in effect,be

readsubjectto thenew s.l26A insofaras it relatesto sound recordings (seethe
amendmentsbeingintroducedby Schedule2 to theBill).

Clause 12 - Penalties

81. Thisclauseamendss.133of theActandprovides,in effect, that the penalties

prescribedunders.l33 for offencesunders.132(1),(2) and(2A) in respectof
commercialdealingswith infringing copiesof cinematographfilms should also apply

P to infringing copiesof soundrecordings.As shownbelow,thepenaltiesimposedin
relationto aconvictionforan offencerelatingto theunauthorisedcommercialdealing

in infringing copiesof films are,atpresent,higherthanthoseimposedin relationto
other subject matter:
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Unauthorisedcommercialdealingsin. or possessionof. infringing copies(s.132(1). 4
(2) and(2A)):

Offence Penalty

First convictionre work or subjectmatter $500/article(naturalperson- NP)

otherthanafilm $2,500/article(bodycorporate- BC)

Firstconvictionre afilm $1,500/articleand/or2 years’
imprisonment(NP)

$7,500/article(BC)

Subsequentconvictionre work or $500/articleand/or6 months’
subjectmatterotherthanafilm imprisonment(NP)

$5,000/article(BC)
Subsequentconvictionrea film $1,500/articleand/or5 Years(NP)

$5,000/article(BC)

Possessionof plate:Unauthorisedperformances.132(3).(5) and(5AA)

Offence Penalty

First conviction $1,500 (NP)
$7,500 (BC)

Subsequent conviction $1,500 and/or 6 months(NP)
$15,000(BC)

82. Australian performers andthemajorrecordcompanieshaveexpressedconcern
that their livelihood would be threatened if the Australianmarketwasopenedup the
importationof soundrecordingsfrom othercountrieswith inadequatecopyrightlaws
becauseof thepossibilitythatcheappiratecopiesof soundrecordingswould be

imported.

83. The PricesSurveillanceAuthoritydid not agreethattheopeningup of the
marketin theway thatit proposedwouldencouragepiracyor facilitatethe

importationof pirate soundrecordings. Nonetheless,to furtherdiscouragepiracy to
thebenefitof copyrightowners,the Governmenthasdecidedthat the penaltiesfor
piracy of soundrecordingoffencesin theAct shouldbe broughtinto line with those

for cinematographfilms.
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Clause13-Insertionof newheading

84. Clause13 of the Bill will insertanewheadingandsectioninto Division7 of

PartV of the Act (afters.134A). The new section(s.l34B) is an interpretation
provision for the purposes of thenew provisionsbeinginsertedon seizureof imported

articles.

Clause14 - Restrictedimportationof printedcopiesof worksandsoundrecordings

(i) Background

85. Section 135 of the Act providesthatthe ownerof thecopyrightin apublished
literary,dramaticormusical workmaygive awritten noticeto the Comptroller-
Generalof Customsstatingthatheor sheis the ownerof the copyrightandobjectsto
the importationinto Australiaof copyof the work. Whereanoticehasbeengiven,

thecommercialimportationof copiesof therelevantwork isprohibitedandanysuch
copies,if imported,maybe seizedas forfeitedto the Commonwealth.

86. As currentlydrafted,the sectiononly applies to printedcopiesof works; it does
not apply to soundrecordings. Moreover,thesectionappliesto anycopiesthe

making of which would if they had beenmadein Australiaby the importerhavebeen

an infringement. Accordingly,thiscouldbe interpretedas allowingthe ownerof
copyrightin abook whichcould be importedwithouthisor herpennissionunder
s.44Ato preventthatimportation.

87. Accordingly, theGovernmenthasdecidedto strengthenthepowerof copyright
ownersto preventtheimportationof piratecopiesof their soundrecordingsandto
makeanexceptiontos.135in thecaseof bookswhichcanbeimportedwithout the

copyrightowner’spermissionunders..44Aand I 12A.

(ii) Reforms

88. The purposeof clause14 is, amongotherthings,to extendthecategoryof

owners of copyright who maygive a written notice to the Comptroller-Generalof
Customsunders.135 of theAct to include owners of copyright in sound recordings.
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89. Thisclauseamendss.135-

(a) by omitting ss.135(2),(3) and(4) substitutingthreenew subsectionswhich

substantially re-make the old provisions,but addafurtherrequirement
concerning the identification of the shipmentof articleswhoseimportation

is objected to;

(b) by inserting in s.l35(5) after theword ‘work’ (whetheroccurring)the
words ‘or sound recording’;

(c) by omitting from s.l35(5) the words ‘as forfeitedto theCommonwealth’
and substituting the words ‘by the Comptroller-General’;

(d) by inserting in s.l35(6) the words ‘or sound recording’ after the word
‘work’;

(e) by omitting from s. 135(6) the words ‘as forfeited’;

(1) by omitting s.135(7);

(g) by omittingparagraphs1 35(8)(d)and(e);

(h) by insertingin s.135(9)thewords ‘or publishedsoundrecordings’after the
word ‘works’;

(i) by adding a news.135(lO)whichexcludesthe applicationof s.l35 to
copiesof bookswhich areallowedto be importedwithout the copyright

owner’spermissionunders.44Aands.I12A andcopiesof sound
recordingswhich areallowedto beimportedwithout the copyrightowner’s
permissionunders.44Eands.l l2B; and

Ci) copiesof publishededitionsof works(ie, accessories)whoseimportation is
not an infringement under s.44C and 1 12C. (This amendment will come
into force on 1 July 1993).

The operationof s.135 hasalsobeenextended to includeexclusivelicenseesaswell

as copyrightowners.
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Clause15-Insertionof New Sectionsrelatingto CustomsSeizure

90. Clause15 of theBill insertsnew ss.135AAto 135AQthe objectof which is to

facilitateproceduresfor the seizureof importedsoundrecordingsfor the purposesof
thechangesbeingmadeto s.l35.

91. To agreatextent,the new provisionswill mirror thosewhichcurrentlyapply to
trade marksunder the TradeMarksActs1955.

92. New s.l 3SAA will providethatthe Comptroller-Generalmay refuse to takeany

action under s.135(5) unless the owner of the copyright (or exclusive licensee) has

deposited with the Comptroller-General a sum of money that, in the Comptroller-

General’s opinion, is sufficient to reimburse the Commonwealth for any reasonable

expenses the Commonwealth may incur as a result of such action taken.

93. News.135AB will provide that copies seizedunder s.l35(5) must be taken to

such place of security as the Comptroller-General directs.

94. News.l 35AC(1) will require the Comptroller-General to give a notice to the

importer and the owner of the copyright (or exclusive licensee),as soonas practicable
after the copies were seized under s.l35(5),that the seizure hastaken place. The

notices to both must be in writing and given either personally or by post and must

identify thecopiesseized.New s.135AC(2)will specifyfurtherinformationwhich
must be included in the notice. The notice must state that the copies will be released

to the importer unless:

(i) an action for infringement of copyright in respect of the copies is instituted
by the owner of the copyright or exclusivelicenseewithin the period of one

month after the giving of the notice; and
(ii) the owner of the copyright or exclusive licenseegiveswritten noticewithin

the period stating that the infringement action has been instituted.

95. News. 13SAD will provide the means whereby copyright owners (and exclusive

licensees) may inspect imported copies of articles which are suspected of being

‘infringing copies’(s.135AD(l)). If the copyrightowner,etc.givesthe ‘requisite
undertaking’ (ie a written undertaking as to return and reasonable care of sample

seized copies), the sample copies may be removed andinspected (ss.l 3SAD(2) and

(3)). The Comptroller-General is not to be liable to the importer in respect of
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specifiedloss ordamagecausedto theseizedcopiesas a resultof theirinspectionor
removal(s.I35AL)(4)).

96. News.I35AEwill setout thecircumstanceswhenthe Comptroller-Generalmay
forfeit seizedcopiestothe Commonwealth.Forfeitureto theCommonwealthmay
occur if:

(i) the importergivesa written noticeto theComptroller-Generalthatheor

sheconsentsto the goodsbeingforfeitedto the Commonwealth
(s.135AE(l));and

(ii) the noticeis givenbeforeanyactionor proceedingfor infringementof
copyrightin relationto the copiesis instituted(s.I3SAE(2)).

New s.135AE(3)will providethat, if the importergivessuchanotice,thecopiesare

forfeitedto the Commonwealthandmaybedisposedof in suchmanneras is
prescribedor as the Comptroller-General directs.

97. News. 135AF(l) will providethatthe Comptroller-Generalmustreleasecopies
seizedunders.135(5),which havenot beenforfeitedto theCommonwealth,to the

importerwhereonemonth haselapsedafter thenoticerequiredundernews.135AC
hasbeengivento thecopyrightownerunlessthe ownerof copyrightor exclusive

licenseehas,beforethe expirationof thatperiod:

(a) institutedan actionor proceedingfor infringementof the relevantcopyright

in respectof the copies;and

(b) written noticehasbeengiven to theComptroller-Generalthattheaction
hasbeeninstituted.

98. S.135AF(2)will providethatthe Comptroller-Generalmustreleasethecopiesto

the importerwhere,althoughan actionor proceedingfor infringementof copyright
hasbeeninstitutedin respectof copiesseizedunders. 135(5),thereis not, at theend
of 3 weeksfollowing thedayon which that actionor proceedingwas instituted,an
orderof the courtin whichtheactionor proceedingwasinstitutedrestrainingthe

releaseof the goods. Moreover,s.13SAF(3)will requirethe Comptroller-Generalto

releasethecopiesto theimporterwherethe copyrightowner(orexclusivelicensee)
givesawritten noticethatheor shecontentsto suchrelease.

99. News.135AFtherefore,placesan onuson copyrightownersandexclusive
licensees,oncethegoodshavebeenseizedpursuantto the notice,to institute
proceedingsfor infringementandthenseekinterlocutoryordersfor thecontinued
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‘ retentionof the goodsby Customs. If acopyrightowneror exclusivelicenseeis not

vigilant in pursuingtheimporterfor infringement,thenCustomswill releasethe
goodsto theimporter.

100. New s.I35AGwill providethatthecourtmaypermitapersontobejoinedas a‘ defendantto the actionorproceedinginstitutedin relationto copies seizedunder
s.135(5).

101. New s.135AH will providethatwhere,in an action for infringement of copyright

institutedby the copyrightownerorexclusivelicenseein respectof thecopiesseized
unders. 135(5),acourtdeterminesthatthe importationof thecopiesdid notconstitute
an infringementof the copyright,andthe defendantsatisfiesthecourtthathe or she
hastherebysufferedloss ordamage,thecourtmayorderthecopyrightowneror
exclusivelicenseeto payto the defendantsuchamountas the courtdeterminesas

compensationfor thatlossor damage,otherthananypartof thatlossor damagethat
is attributableto anyperiod beforethedayon whichthe copieswereseized.

102. New s.1 35A3 will providethat,wheretheComptroller-Generalhasseizedcopies
unders.l 35(5), theComptroller-Generalmustnot releaseor disposeof thegoods,
exceptin accordancewith an ordermadeunders.135AK(1 )(a), andmustnot takeany

actionin relationto thecopiesif theComptroller-Generalis requiredor permitted,
underanyotherlaw of the Commonwealth,toretain controlof thecopies.

103. New s.I3SAK(l)will provide,without limiting therelief that acourtmaygrant
apartfrom the section,thatwhereaplaintiff hasinstitutedan actionfor infringement

of copyrightin respectof seizedgoods,the courtin which theactionwas instituted
may:

(a) atanytimemakeanorder,subjectto suchterms(if any) as thecourt thinks
fit, requiringthe copiesto be releasedto theimporter;or

(b) order that the copies be forfeited to the Commonwealth.

104. Other procedural mattersarespecifiedinss.135AK(2)and(3).

105. New s.135AL will providethat, if the courtordersthatthecopiesseizedunder
s.135(5)beforfeited tothe Commonwealth,the copiesareto bedisposedof in such
mannerasis prescribedor asthe Comptroller-Generaldirects.
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106. News.I35AM will providethat thecourtin which an actionfor infringementof

copyrightis institutedin respectof thecopiesseizedunders. 135(5)mustpermitthe
Comptroller-Generalto appearandbe heard.

107. News.I35ANwill providethat,if the‘reasonableexpenses’incurredby the
Commonwealthin relationto seizedcopiesexceedthesumdepositedunders. I 3SAA,
theamountof theexcessis adebtdueto the Commonwealth(s.I3SAN(I )). Likewise,
if thedepositedsumexceedssuch‘reasonableexpenses’,the amountof theexcessis a

debtdueto thecopyrightownerorexclusivelicensee,asthecasemaybe
(s.I35AN(2)).

108. New s.l35AP will providethatno actionor proceedingliesagainstthe
Commonwealthin respectof any loss ordamagesufferedby a personby reasonof

eitherthecopiesbeingseized,or not beingseized,unders.135(5)or beingreleasedor

forfeitedto theCommonwealthunderDivision 7.

109. New s.135AQwill providethattheComptroller-Generalmaydelegatetoa
personwho is an officer under the CustomsAct1901 any or all of his or her powers

underthe section.

Clause16 - Oath oraffirmation of office

110. Thisclauseamendss.l44(l) of the Act by omitting thewords ‘the Schedule’
andsubstitutingthe words‘Schedule1’.

Clause17- Sittingsof theTribunal

111. Thisclauseomitss.146(3)(a)andisconsequentialuponthe repealof s.148of the

Act in 1989.

Clause18-Adding countriesto Schedule2

112. This clauseaddsanews.l84A,new s.184A(1)ofwhichwill providethat

regulationsmaybe madedesignatingacountryto be a ‘Schedule2 country’.

113. News.l84A(2)will providethatacountrymaybedesignatedas aSchedule2

countryif it is aparty to theGenevaPhonogramsConvention.

114. New si84A(3) will providethat, whereacountryisnotapartyto theGeneva
PhonogramsConvention,it mayonly bedesignatedasaSchedule2 countryif the

Governor-General is satisfied:
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(a) thatthecountryis includedin PartsI, II or HI of ScheduleI to the
Copyright(InternationalProtection)Regulations;and

(b) thatthecountry’sdomesticlegislationwould fulfil its obligationsunderthe
GenevaPhonograinsConventionif wereapartyto that Convention.

Clause19 - Heading to Schedule

115. Thisclauseomits theheadingto the Scheduleto theAct andsubstitutesthe
words‘ScheduleI’.

Clause 20- Addition of Schedule

116. ThisclauseamendstheActby addingtheSchedulesetoutin ScheduleI to the
Bill (that is, Schedule2 whichliststhe countriesfrom whichnon-piraterecordsmay
be importedfrom 1 July 1994).

Clause21 - Minor amendmentsof theAct

117. ThisclauseamendstheActas setoutin Schedule2 to theBill.

Schedule I

118. This ScheduleaddsSchedule2 to theAct which is insertedby clause18.
Schedule2 containsalists of thecountriesfromwhich soundrecordingsmaybe
importedpursuantto ss.44BandI I2B. At present,thesecountriesare:USA, New

Zealand,Denmark,FranceandtheUnitedKingdom. (TheUSA, MemberStatesof the
EC and NewZealand were identified by the PSAas having lower record prices than
Australia).

Schedule 2

119. This Schedule effects minor ‘machinery’andtidying up amendmentsto the Act,

most of which are consequential upon the amendments being made by the present

Bill.
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