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CUSTOMSAND EXCISE LEGISLATION AMENDMENT BILL 1993

OUTLINE

ThisBill is anomnibusmeasureproposingamendmentstotheCustomsAct 1901and
theExciseAct 1901. Togetherwith theDieselFuel(CustomsDuty Rebate)
AdministrationChargeBill 1993,theDieselFuel(ExciseDuty Rebate)Administration
ChargeBill 1993arid the ExciseTai-iff AmendmentBill (No. 2)1993,it formsa
packageof Bills introducingthefollowingmeasures:

i) amendmentsto theDieselFuel RebateScheme(DFRS)to restrainthe
escalatingcostsofthat scheme.

Therelevantamendmentswill beto theCustomsAct 1901 andtheExciseAct
190)which aredesigned,togetherwith the introductionof theDiesel Fuel
(CustomsDuty Rebate)AdministrationChargeBill 1993andthe DieselFuel
(ExciseDuty Rebate)AdministrationChargeBill 1993 to addressthose
escalatingcosts. Thepackageofamendmentsareasfollows:

theimpositionofsri administrationfeeof 1% of thevalueof therebate
payableto claimants;

annualindexati~pof rebaterates;and

establishinga time limit ofthreeyearsafterthepurchaseof ftiel for claims
for rebate.

Theimpositionof theadministrationfee isdealtwith in theDieselFuel
(CustomsDuty Rebate)AdministrationChargeBill 1993 andtheDieselFuel
(ExciseDuty Rebate)AdministrationChargeBill 1993.

Theadjustmentof the rebateratesbecauseof indexationofthe duty rates
applyingto dieselfuelwill now occureachyearinFebruary. Thiscomparesto
theprevioussystemwhich adjustedtheratesofrebatetwice yearly(in February
andAugust)but thenaveragedout theseincreasesthroughtheuseof a six-
monthlymovingaverage.It isconsideredthat this will, in additionto
restrainingcostsunderthescheme,simplify its administration.

Thenewthreeyearlimit for thelodgementofrebateis designedto help reduce
theadministrativecostsof processingretrospectiveclaimswhich cancurrently
bemadefor purchasesbackto 1986;

ii) amendmentstotheExciseAct 1901 (togetherwith amendmentsto theExc/se
TanffAct1921)to addresstheproblemsthat havearisendueto thepracticeof
brewingbeerwith theaid of commercialfacilities inunlicensedpremisesand,in
particular,to ensurethat beersoproducedis subjectto both customscontrolandto
dutiesofexcise;



iii) amendmentsto the ExciseAct1901 (togetherwithamendmentsto theExcise
TanffAct1921) to ensurecertainblendedpetroleumproducts andcrudeoil or
condensatedeliveredfor useotherwisethanasrefineryfeedstockare excisable
products,andthat theexcisedutypayableon theblend, the crudeoil or condensate
will be payable at a rateequalto eitherthediesel rateor the leadedpetrol rate,
dependingupon the compositionof the petroleum product;

iv) amendmentsto theExciseAct 190) to provide that where either blended
petroleumproductsor crudeoil aredutypaidat the rateapplicableto dieselfuel and
where the products arefor usein aneligible mannerfor the purposesof theDFRS,
then a rebate of duty underthat schemeis payable;and

v) amendmentsto the&ctseAct 1901 to allow paymentstocertainnaphtha
producers where certainconditions have beenmet.

FinancialImpact Statement

Amendmentsto theDieselFuelRebateScheme(other than the imposition of an
administration fee)

Theamendmentsto theDFRS are expectedto result in the following savings;

$ 3.9million in financial year 1993-94
$15.8 million in financialyear 1994-95
$16.9 miffion in financialyear 1995-96

Amendments in respect of “microbreweries”

The amendmentsto ensurethat beerproduced with the assistanceof commercial
facilities and equipment is subject to both customscontrol andexciseduty is expected
to generaterevenueas follows:

$109,000in financial year 1993-94

$200,000in financialyear 1994-95

Amendmentsin respectof “Petroleum Substitution”

The amendmentsaddressingtheproblems associatedwith the blending of petroleum

products is expectedto generaterevenueasfollows:
$14 million in financialyear 1993-94
$19.5million in financial year 1994-95
$19.5 million in financial year 1995-96

Amendments in respectof certain napbthn producers

Thepaymentsto certain naphthaproducers are not expectedto have anyfinancial 4
impact before the 1996-97financial yearbecauseofthe fact that production using the
newprocessis unlikely to commencebefore that period.



CUSTOMSAND EXCISE LEGISLATION AMENDMENT BILl 1991

NOTESON CLAUSES

Clause1 - Shorttitle etc.

1. This is a machineryclausewhichprovidesfor theAct to becitedasthe
CustomsandExciseLegislationAmendmentAct 1993.

Clause2- Commencement

2. Providesfor thecommencementof theAct asfollows:

RoyalAssentcommencementfor the machinerycitationprovisionsin theAct, the
commencementprovisionandfor theprovisionswhich clarif& thatthesectionsof
both Acts areto be readasthoughtheprovisionsarewithin theCommonwealth1s
legislativepower(subclause2(1));

1 January1994for theprovisionsrelatingto theamendmentsto theDieselFuel
RebateScheme(DFRS)which introducea threeyearlimit for the lodgementof
rebateclaimsand alsoto theprovisionsin this Act which are consequentialupon
the introductionof the 1% administrationfee (subclause2(2));

1 February1994for theprovisionsrelatingto the amendmentsto theDFRS which
providefor adjustmentof the rebaterateonly onceayeartotakeinto account
indexationof theexciserate(subelause2(3));

Proclamationcommencementfor theremainderof the Act, which includesthe
amendmentsrelatingto micro-breweries,petroleumsubstitutionandproviding for
paymentsto certainnaphthaproducers(subclaiise2(4)).

Theproclamationconunencementis qualifiedby the standardprovisionwhich
statesthat if a provisionisto commenceby proclamationandit hasnotbeen
proclaimedwithin six monthsafterthe Act’s RoyalAssent,thenit commencesthe
day afterthat six monthperiod.

PART 2- AMENDMENTS OF TBI.E CUSTOMS ACT 1901

Clause3 - Principal Act

3. This is a machineryclausewhich provides that in Part 2 ofthis Act the

CustomsAct 1901will be referredto asthePrincipal Act.’
Clause4 -Insertion of a newsection

4. This clauseinserts a new section4AA into thePrincipalAct to makeclearthat
where a provision of the Principal Act could have an application that would exceedthe
Commonwealth’slegislativepower then this provision operatesto preserve
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Parliament’sintentionthat theprovisionofthePrincipal Act hasanapplicationthat is

within theCommonwealth’slegislativepower.

5. In somerecentcasestheHigh Courthasconstruedlegislationto have
applicationsthat it hasfoundto bein excessoftheCommonwealth’sLegislative
powers. It hasthenfoundtheprovisionsincapableofbeingreaddown,the result
beingthat theprovisionshavebeenheld invalid evenin relationto classesof casesto
which theycouldhavevalidly appliedif theyhadbeenlimited to thoseclasses. For
example,inChit KhengLim vMintsterfor Immigration,LocalGovernmentand
EthnicAffairs (1992)110 ALR 97, amajorityoftheHigh Courtheld that a section
providingthat a court“is not to orderthe releasefromcustodyof a designatedperson”
purportedto apply,notonly to lawfhl custody,but alsoto unlawful custody. The
majority thenproceededtohold thatthe latterapplicationwas invalid andinseverable
from theapplicationof the sectionto lawful custody,andhencewaswholly invalid.
Theproposedclauseis intendedto enablesuchlegislationto be upheldtothe extentof
thecircumstancesto which it couldvalidly apply if it wereexpresslylimited to those
circumstances.

ClauseS - Rebateof duty in respectof dieselfuel used for certain purposes

6. Thisclauseamendssection164 of the Principal Act to:

(a) introducea threeyearlimit on the lodgementof rebateclaims(newsubsection
l64(4ATh); that is, onlyclaims relatingto dieselpurchasedwithin threeyearsofthe
lodgementoftheclaim will be consideredfor rebate;

(b) providefora consequentialamendmentto subsectionI 64(4A)to remove
paragraph164(4A)(e)which isnowredundantdueto newsubsectionl64(4AB)
above;

(c) provide that where a successful claimant is to be paid rebate, the Collector
must inform the claimant of the amount of the successful claim and the amount of the
set-oft; that is, where the 1% charge is to be set-off against the amount of the rebate
payable, the applicant must be informedof boththerebatepayableandtheset-off.

(d) omit thesubsectionsrelatingto how theamountsof rebatewerepreviously
calculatedand substitutea new subsection l64(5J which provides that the rebate
payable is to be worked out in accordancewith newsectionI64AAB.

Clause6- Insertionof newsection

7. This clause insertsanew section164AAA asfollows:
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Newsection I64AAA - Paymentof administration charge

8. Newsection164AA.A providesthatwhereanapplicantis successfulin a claim
for rebatethentheymust,within 30 daysof beingpaidtherebate,payto the
Comptrollerthe administrationchargecalculatedinaccordancewith theDieselFuel

(CustomsDuty Rebate)AdministrationChargeAct 1993. This amountwill normally
beset-offagainstthe rebatebutwhereit is not, thisprovisionmakesit clearthat the
amount is still owing to theCommonwealthandmaybe recoveredin acourtof
competentjurisdictionas a debtdueto theCommonwealth.

Clause7 - Insertionof new section

9. This clause inserts a new section 164A.AB as follows:

New section I64AAE - Rebaterate

10. New 164AAB sets out the method of calculating the amountof rebatepayable
incorporatingthe reform of onceyearlyadjustmentstotakeinto accountthe
indexationof duty rates.

II. Thenewprovisionoperatesby specif~ringthemethodofcalculatingtheratefor
applicantsunderparagraph164(1)(aa)(primaryproduction)andthenprovidingthat
themining rate(paragraph164(l)(a))andthe ‘other’ rate (paragraphs 164(1 )(b), (c)
and(d)) isto becalculatedby referenceto theprimaryproductionrate.

12. Theprimaryproductionrateiscalculatedby identi~’ingtheexciserate
applicabletodieselfbel immediatelyprior toa rebateperiodas definedin subsection
(1) (newsubsection164A.AB(2) refers). Section6A of the ExciseTariffAct 1921
operatestoincreasethe duty rateson excisableproducts(with the sameincrease
flowing throughto like customableproducts)accordingto the indexationfigures
publishedby theCommonwealthStatistician. Thesefiguresarepublishedtwice yearly,
inFebruaryand August. Therelevantrebaterate,however,is fixed accordingto the
dutyrateoperatingbeforetheFebruaryindexation.

13. Thisfigureisto befurther modifiedby new subsectionI64AAB(3) which takes
into accountincreasesin theduty rateof dieselfuel duetotheeffectofsubsection
6A.AA(6) of theExciseTar(ffAct 1921arid the flow on effect to the CustomsTariff
Act 1987due to subsection26(l) ofthat Act. Theseincreasesconsistoftwo increases
ofone centeachwhich takeeffectfor theFebruaryand Augustindexationperiodsin
1994. Theytakeeffectfrom 1 February1994and 1August1994unlesstheprovisions
ofsubsection6A(6) areinvoked, in which casethe increaseswill takeeffectfrom a day
5 daysaftertheCommonwealthStatisticianpublishesthe figures. Theseonecent
increasesin the duty rateareto bepassedon to theclaimantsundertheDFRS in six
instalments of 1/6 of a cent each month (rounded off to 0.167centsand0.165cents).
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14. Newsubsection164AA8(4)specifiesthemining ratefor rebatewhich is equal
to the primaryproductionratereducedby 2.388 centsperlitre. Similarly, ~
subsectionI64AAB(5j specifiesthe ‘other’ ratefor rebatewhich is equalto the primary
productionratereducedby 7.057centsperlitre.

15. Newsubsection164AAB(6)providesthat whereeitherorboth ofthe onecent
increases providedfor in section6AAA of theExciseTargffAct 1921and section26
of the CustomsTart/fAct1987do nottakeeffectfrom 1 February1994and 1 August
1994becausetheir publicationis delayed,thentheincreasesin the rebaterates
providedfor in newsubsection164AAI3jDabovewill bedelayeduntil the increasesin
thedutyratesbecomeeffective.

Clause8 - Dieselfuel rebateschemeset-ofl’s

16. Paranraoh7(a) amendssubsection165A(1)of thePrincipal Act to providethat
wherea successfulclaimantundertheDFRS isliable to payto the Commonwealthan
amountundertheDieselI”uel (CustomsDuty Rebate)AdministrationChargeAct
1993,thenthe Comptrollermay setoff theamountowingagainsttheamount of rebate
tobepaid.

17. Parattranh7(b) providesfor a minortechnicalamendmentto ensurethe correct
referenceto ‘subsection273GA(l).’

18. Paragraphs7(c) and (dj effectminoramendmentsto subsection165A(3) to
ensurethatwherethereisa requestfor reviewof a decisionto repayrebatemade
undereithersubsection164(2) or 165(3), pendingdeterminationby theAdministrative
AppealsTribunal astowhetheran amountof rebateshouldberepaidto the
Commonwealth,therecanbe no set-off until the Tribunalhasreacheda decision
(ftaragraph7(c)) andthentheamountof set-offmusthaveregardtothe decisionof the
Tribunal ~aragraph7(d)). This restrictiondoesnotapply to a decisionto imposean
administrationfeeundertheDieselFuel(CustomsDutyRebate)Administration
ChargeAct 1993.

PART 3- AMENDMENTS TO THE EXCISE ACT 1901

Clause9 - Principal Act

19. Thisclauseis amachineryprovisionwhich providesthat inPart3 ofthis Act

theExciseAct 1901 will bereferredto asthePrincipalAct.
Clause ID - Definitions

20. This clauseamendssection4 ofthe PrincipalAct to amendthedefinitionof
‘manufacture’ and to adddefinitions of’beer’, ‘condensate’and ‘liquid petroleum’.
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21. Thedefinitionof’manufacture’isamendedto includethepracticeof providing
tothepublic at particularpremises,commercialfacilities andequipmentfor usein the
production of beer.

Thisamendmentwill ensurethat suchpracticeswill nowbecontrolledby the
PrincipalAct andwill attractthe licensingand record-keepingobligationsaswell
as makingthe product (ie. the beer) subject to duties ofexcise. This amendmentis
consistentwith Governmentpolicy as it wasalwaysthe intentionof the
Governmentto exemptonly genuinehomebrewersof beerfromthe obligationto
payexcise.

22. Thedefinitionof’beer’ is included in section4 andomittedfrom section77A to
ensurethat thedefinitionappliesto thePrincipalAct andtheExciseTar(ffAct 1921 as
awhole.

23. Thedefinitionsof’condensate’and‘liquid petroleum’are intendedto clarify that
liquid petroleumfor thepurposesof Item 17 ofthe Scheduleto theExciseTariffAct
1921 is only excisablewhenit is producedfrom gaswells,whereascondensateis tobe
excisablepursuantto Item 11 whetherit is producedfrom gaswells or oil wells

ClauseIi - Insertiouof a uewsection

24. Thisclauseinsertsa new section4AAA into thePrincipalAct to makeclear
that wherea provisionof the PrincipalAct could haveanapplicationthat would
exceedtheCommonwealth’slegislativepowerthenthis provisionoperatesto preserve
Parliament’sintentionthatthe provisionofthePrincipalAct hasanapplicationthat is
within theCommonwealth’slegislativepower.

25. In somerecentcasestheHigh Court hasconstruedlegislationto have
applicationsthat it has found tobe inexcessofthe Commonwealth’slegislative
powers. It hasthenfoundtheprovisionsincapableof beingreaddown,the result
being that theprovisionshavebeenheld invalid evenin relationto classesof cases to
which theycouldhavevalidly appliedif theyhadbeenlimited to thoseclasses. For
example,in C/ni KhengLint vMinisterfor Immigration,LocalGovernmentand
EthnicAffairs (1992)110 AIR 97, amajorityof the High Court held that a section
providingthat a court“is not to order the release from custody of a designated person”
purportedto apply, notonly to lawful custody,but alsoto unlawfI.il custody. The
majority thenproceededto hold that the latterapplicationwasinvalid andinseverable
from theapplicationofthe sectionto lawfUl custody,andhencewas wholly invalid.
Theproposedclauseisintendedto enablesuchlegislationto beupheldto the extentof
the circumstancesto which it couldvalidlyapply if it wereexpresslylimited to those
circumstances.

Clause12 - Liability to payduty

26. Clause 12 amendssection54 of thePrincipal Act to specif9that wherethe
manufactureofbeerinvolves theprovisionto thepublic at particularpremisesof
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commercialfacilities and equipmentthenonly the providerof thosefacilities isto be
liable for theexcisedutyon thebeer.

Thiswill ensurethat membersof thepublic who havebeerbrewedatthose
premiseswill notbe liablefor excisedutyon that beer.

Clause13 - Definitions

27. Thisclauseomits thedefinition of’becr’ fromsection77Aconsequentialupon
its inclusion in section 4 of the Principal Act pursuant to clause 10.

Clause14-insertionof newPart

28. ThisclauseinsertsanewPartVIlil into the Principal Act which introduces
provisionsdealingwith blendedpetroleumproducts. The Government’sintention is
that wherea petroleumproductis blendedwith anotherproductthenthe whole
productis to be subjectto theexciseregimeat a rateapplicableto thewholevolume.

Clause 14 implements this policy as follows:

Newsection77G - Definitions

29. This section introduces definitions of several concepts integral to the new
blendingregime. It specifiesthat ablendedpetroleumproductis theproductof the
blendingof at leastonepetroleumproduct(asdefined)with anothersubstanceor
substances, whether or not they are also petroleumproducts. It alsomakesprovision
for blended petroleum products to beexemptfrom the blendingregimebecauseof
quantityor by beingprescribedin the regulations(new section77J).

New section7711 - Blending to be treated as manufacture

30. This is a deeming provision which provides that petroleum blending to
producean excisableblendedpetroleumproductis takento constitutethemanufacture
of that product. It is consideredthatthe notion of defininga substanceto bring it
within the confines of the Principal Act is acceptable in situations where the product
would alreadybe included in thescopeof thedefinitionof’excise’. That is, thereis no
doubtthat blendingproductsisa step in theproductionof theblendedproduct. An
excisedutycanbe leviedon theproductionof goods. Thereforeit is considered
acceptableto bringthis stepof productionwithin the definitionof manufactureto
clarify the treatmentofblendedpetroleumproductsfor thepurposesof thePrincipal
Act.

Newsection 77J - Exempt blended petroleum products

31. This sectionspecifiesunderwhatcircumstancesablendedpetroleumproduct
will beexemptfrom thenewcontrolsoverblendedpetroleumproducts.
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32. Thosecircumstancesarewhentheblendisproducedby someonewho blends
undercertalnspecifiedlimits; being300 litres on any day(paragraoh77J(2Xa)),600
litres in anycontinuousperiodof 30 days(paragraph77J(2)(b)),or 3000 litres in any
continuousperiodof 12 months(paragraph77J(2’Kc)). If a personhasreachedanyof
thoselimits thenthe personwill bemanufhcturingexcisableproductsandto do so
withoutbeing properlylicensedis anoffenceunderthePrincipalAct. In determining

whethera particularlicensedblenderwill needto havehis orherlicence renewed,only
the blendefsoutput in the preceding 12 months will be relevant(newsubsection
77J(3)).

33. New subsection77J(4)providesthat in additionto usingthevolumeof the
blendedproductto determinewhetheror not it canbeexemptfrom the newregime,
the regulationscandeclarecertaingoodsto beexemptirrespectiveofthevolume
produced,

34. This provision will enablepresentblendingpracticestocontinuewherethe
blendedproductis usedfor a non-the!purposeandwould, if it werea fuelclassified to
Item 11 ofthe Scheduleto theExciseTariffAct 1921,be eligiblefor duty freeentry
underBy-law.

35. New subsection77J(5)providesthat thevolumesspecifiedinsubsection77J(2)
canbe increasedby regulation. Thiswould have the effect of excluding a greater
proportionofblendedpetroleumproductsfrom thenewregime Becauseit will result
in the exclusionof blenderswhich would otherwisebe caughtby the newregime, it is
consideredappropriateto providethis regulationmakingfacility.

Newsection 77K - Crude oil and condensatemay attract morethanoneexcise
duty

36. This sectionprovidesthat incaseswherestabilised crudepetroleumoil or
condensateaifractsdutiesof exciseunderitem 17 of the Scheduleto theExciseI’ar(ff
Act 1921, it canstill attractadditionaldutiesof exciseunderItem 11 asamendedby
theExciseTar(ffAmendmentAct (Na 2)1993.

Clause15 - Remissions,rebates and refunds

37. Thisclauseamendssection78 of thePrincipalAct to providethat wherethere
is a remission,rebateor refund circumstancespecifiedin regulationsmadefor the
purposesof section78, thenthis entitlementextendsto peoplewho areliable to duty
on stabilisedcrudeoil or condensateby virtue of them being classifiedto paragraphs
I l(H)(2) or 11 (J)(2) respectively(newsubsection78(3)).

38. Newsubsections78(4)and78(5) providethatwhereapersonwouldbeliable
to dutyon stabilisedcrudeor condensateby virtue of theirbeingclassifiedto
paragraphI 1(B)(2)or I 1(J)(2)oftheExcise‘J’ar4ffAct 1921,but theoil or
condensatehasbeenproducedor distributedforuseotherwisethan asathe! for an
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internal combustionengine, then the personis entitled to a remission of duty (n.cw
subsection78.(4)). Theamountof remissionis calculatedin accordancewith
subsection(5), whichprovidesthat if the useforwhich the petroleumproducthasbeen
producedor distributedis anon-fuelusethenthe remissionwill be I OO% ofthe duty
that would otherwisebe payable,arid if the substituteduse is asfuel oil, heatingoil,
lighting keroseneorpowerkerosene,thenthe amountof remissionis workedouton
the basis that thecorrect duty payable is that applicable to thoseproducts (ie. currently
8.512centsperlitre andnot the dieselrateof 29.573centsperlitre). Thereforethe
remission will be 21.061centsper litre.

Clause16 - Insertion of new section

39. Thisclauseinsertsanewsection78AAAA which providesfor paymentsto
certainnaphthaproducersupontheproductionof naphthafrom shalemined in
Australia,wherethe paymentis workedoutaccordingto theamountof exciseduty
that would bepayableon thevolumeof unleadedgasolineproducedfrom that quantity
of naphtha.

• It shouldbenotedthat thenatureof the paymentswould be in the form of a bounty
paidupontheproductionof naphthafrom shalemined inAustralia.

Newsection7SAAAA - Paymenisto certainnaphthaproducers

40. Newsection78AAAA providesfor paymentsasoutlinedabove,providedthe
naphthaisproducedafter thecommencementof this sectionandbefore3! December
2005 andthat thenaphthais producedfrom a plant that is approvedby theMinister for
PrimaryIndustriesandEnergy(newsubsection7SAAAA(2)).

• The approvalof theMinisterwill begrantedfor plantsutilising the applicationof
innovativeprocesstechnologybasedon a rotarykiln designedto processoil shale
providedthat the technologycanbescaledup to operateat commerciallevels.

41. Thereis tobe a legislative‘ceiling’ on paymentsunderthis provision. The
paymentis onlyavallableup to a maximumof 600,000barrels(or 95,392.2kilolitres)
producedeachyear. It isproposedto utilise the regulationsto prescribemuch ofthe
administrativedetail surroundingthepayments,includingthemannerof workingout
thevolumeof gasolinethat canbeobtainedfrom avolume ofnaphtha,the mannerof
applying to theComptrollerfor a paymentand theconditionsand restrictionsto which
a paymentwill besubject.

42. Newsubsection78AAAA(5.1 insertsa standardbountyuniformity provision
which statesthat powersconferredby this sectionmustnotbeexercisedin sucha
mannerthat paymentsto naphthaproducersunderthis sectionwould notbe uniform
within thebounty-makingpowerof theConstitution.
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Clause17 - Rebateof duty in respect of dieselfuel usedfor certain purposes

43. Thisclauseamendssection78Aof the Principal Act to:

(a) introduceathreeyearlimit on the lodgementof rebateclaims(new subsection
78A(4AB)). That is, only claimsrelatingto dieselpurchasedwithin threeyearsof the
lodgement of the claim will be considered for rebate;

(b) providefora consequentialamendmentto subsection78A(4A) to remove
paragraph78A(4A)(e)whichis now redundantdueto newsubsection78A(4A~)
above;

(c) providethat wherea successfulclaimantis to be paid rebate,theCollector
mustinform theclaimantofthe amountofthesuccessfulclaim andtheamountofthe
set-off. That is, wherethe 1% chargeis to beset-offagainsttheamountof the rebate
payable,the applicantmustbe informedof both the rebatepayableandtheset-off.

(d) omit thesubsectionsrelatingto howtheamountsof rebatewerecalculatedand
substitute new subsection 78A(5) which provides that the rebate payable is to be
workedout in accordancewith new 78AAB.

Clause18- Insertionof newsection

44, Thisclauseinsertsa newsection78AAA asfollows:

New section78AAA - Paymentof administration charge

45. New section78A.AA providesthat wherean applicantis successfulin a claim
for rebatethentheymust,within 30 daysof beingpaid the rebate,pay to the
Comptrollertheadministrationchargecalculatedinaccordancewith theDieselI”uel
(ExciseDutyRebate)AdministrationChargeAct 1993. Thisamountwill normally be
set-offagainstthe rebatebutwhereit is not, this provisionmakesit clearthat the
amountis still owingto the Commonwealthandmay berecoveredinacourt of
competent jurisdiction as a debt due to the Commonwealth.

Clause 19- Insert ion of new section

46. Thisclauseinsertsa newsection18AAB asfollows:

Newsection78AAB - Rebaterate

47. Newsection 78AAB setsout the methodof calculating the amount of rebate
payableincorporatingthe reformof onceyearly adjustmentsto takeinto accountthe
indexationof dutyrates.

48. Thenewprovisionoperatesby specif9ingthe methodof calculatingtheratefor
applicantsunderparagraph78A(l)(aa) (primaryproduction)andthenprovidingthat
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the mining rate (paragraph 78A(1)(a))and the ‘other’ rate (paragraphs 78A(l)(b), (c)
and (d)) isto becalculatedby referenceto theprimaryproductionrate.

49. The primaryproductionrateis calculatedby identifying theexciserate
applicabletodieselfuel immediatelyprior to a rebateperiod asdefinedin subsection
(1) (newsubsection7SAAB(2) refers). Section6A of theExciseTariffAct 192/
operatesto increasetheduty rateson excisableproducts(with the sameincrease
flowing throughto like customableproducts)accordingto the indexationfigures
publishedby theCommonwealthStatistician. Thesefiguresarepublishedtwice yearly,
in FebruaryandAugust. Therelevantrebaterate,however,is fixed accordingto the
dutyrateoperatingbeforetheFebruaryindexation.

50. Thisfigureis tobe furthermodified by newsubsection78AABO.) which takes
into account increasesin the duty rate of dieseldueto the effect of subsection
6AAA(6) oftheExciseTarVffAct192/. Theseincreasesconsistof two increasesof
onecenteachwhich takeeffectfor theFebruaryandAugust indexationperiodsin
1994. Theytakeeffect from 1 February1994and lAugust 1994unlesstheprovisions
of subsection6A(6) oftheExciseTar?ffAct/921areinvoked, inwhich casethe
increaseswill take effect from a day 5 daysafter theCommonwealthStatistician
publishes thefigures. Theseonecentincreasesin thedutyratearetobe passedon to
theclaimantsundertheDFRSin six instalmentsof 1/6of acenteachmonth(rounded
offto 0.167centsand0.165cents).

Si. Newsubsection78AAB(4) specifiesthemining ratefor rebatewhich is equal
to theprimaryproductionratereducedby 2.388centsperlitre. Similarly, ricw
subsection78A.AB(5) specifiesthe ‘other’ ratefor rebatewhich isequalto theprimary
productionratereducedby 7.057centsperlitre.

52. NewsubsectionIÔ4AAB(6) providesthat whereeitheror bothofthe onecent
increasesprovidedfor in section6AAA of theExciseTar~fJAct1921 do nottake
effectfrom 1 February1994and lAugust 1994becausetheir publicationis delayed,
thentheincreasesin therebateratesprovidedfor in newsubsection78AAB(3) above
will bedelayeduntil the increasesin the dutyratesbecomeeffective.

Clause20- Dieselfuel rebateschemeset-offs

53. Paragraph..18(a)amendssubsection80A(l) of thePrincipalAct to providethat
wherea successfulclaimantundertheDFRS is liable topayto theCommonwealthan
amountundertheDieselFuel(ExciseDuty Rebate)Adminisiration ChargeAct 1993,
thentheComptrollermayset off theamountowing againsttheamountof rebateto be
paid.

54. ~~graph 18(b)providesfora minortechnicalamendmentto ensurethe
correctreferenceto ‘subsection273GA(1).’

55. ~grggraphs18(c) aitd4l) effectminoramendmentsto subsection80A(3) to
ensurethat wherethereis arequestfor review ofa decisiontorepay rebatemade
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undereithersubsection78A(2)or 80(2), pendingdeterminationby theAdministrative
AppealsTribunal asto whetheranamountof rebateshouldbe repaidto the
Commonwealth,therecanbe no set-offuntil the Tribunalhasreacheda decision
(paragraph18(c))and thenthe amountof set-offmust haveregardto thedecisionof
theTribunal (paragraph18(d)). This restrictiondoesnot apply to a decisionto an
administrationfeeunderthe f.)ieselliuct (ExciseDuty Rebate)Admimstrutiw,(‘liurge
Act 1993.

Clause21 - Insertion of new section

56 This clauseintroducesa newsectiont~tTiI~SOB into the PrincipalAct as follows:

Newsection SOB - Extension of diesel fuel rebateschemein certain circumstances

57. bkw..sectiiii 8SOB of the Principal Act extendsthc diesel fuel rebateschemeto
all petroleumproductsthat are excisableat theduty rateapplicableto diesel fuel. ‘[his
will includebothblendedpetroleumproductsthat do not haveaspart of their
constituentsgoodsreferredto inparagraphtl(A)(3)orlI(C)(2)ofthe Scheduleto
theExciseThr((fAct1921and crude oil classifiedto paragraph11(H)(2)ofthe
Schedule. If suchproductsareusedfor aneligible purposefor the purposesof section
78A thenthey will beeligible for rebate.




