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Outline

CIVIL AVIATION LEGISLATION AMENDMENT BILL 1997

OUTLINE

The purposeof the Bill is to amendthe mandatoiypassengerliability insurance
régimethatis imposeduponthe operatorsof aircraftin Australia. Thatrégimeis
put in place by PartIVA of the Civil Aviation (Carriers’ Liability) Act 1959
(‘Carriers’ Liability Act’), andappliedto operatorscarryingpassengerson routes
wholly within individual Statesby complementaryStatelegislation.

The Bill is intendedto make the administrationof the nation-wide scheme
simpler. Thereare threewaysinwhich theBill will do this:

by authorising the Civil Aviation Safety Authority (‘CASA’) to directly
administer both the Commonwealth Carriers’ Liability Act and the
complementaryState legislation, rather than under delegationfrom the
CommonwealthandStateMinistersresponsiblefor transport;

o by allowing Australian governmentsto self-insure their risks under the
Carriers’ Liability Act, insteadof requiringthem to take out commercial
insurance;and

• by imposingconditionsupon Air Operator’s Certificates(‘AOCs’) which
require that the operatorscontinue to hold the mandatorynon-voidable
passengerliability insurancerequiredby the Carriers’ Liability Act, and
empoweringCASA to suspendor cancel AOCs for breach of those
conditions.

The Bill alsomakesa numberof minorcorrectionsto aviation-relatedlegislation
of aformalor typographicalnature.

FINANCIAL IMPACT STATEMENT

It is anticipatedthatthe Bill will somewhatreducethe costs borne by CASA (a
primarily budget-fundedorganisation)in administeringthe mandatorypassenger
liability insurancescheme.
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NOTESONCLAUSES

Clause 1 - ShortTitle

The Bill, when enacted, will be known as the Civil Aviation Legislation
AmendmentAct 1997.

Clause2 - Commencement

\Vhile the principal amendmentsto the Carriers’ Liability Act and the Civil
AviationAct 1988 (‘Civil Aviation Act’) are to commencewhenthe Bill receives
Royal Assent,subclauses2(2), (3) and(4) provide thatsomeof the provisionsof
the Bill which make typographical or formal correctionshave retrospective
effect. This is to ensurethat the correctionshave effect from the date of
commencementof the provisionswhicharebeingcorrected.

The retrospectivecorrection of typographical errors, contained in Item 2 of
Schedule2 and Schedule3 of the Bill, hasno effect on the rights, duties and
obligationsof anyperson.

The retrospectiverepealcontamedm Schedule4 of the Bill hasno effect on the
rights, duties and obligationsof any person,as the amendmentssupposedly
contamed m the provisions bemg repealedhad no effect, the amendments
purportedto amendlegislationwhichhadbeenrepealedpreviously

Clause3 - Schedule(s)

This clause providesthat the Acts specifiedin the Schedulesto the Bill are
amendedas set out in the Schedules,and items in the Scheduleshaveeffect
accordingto their terms.

Noteson clauses
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Schedule1

SCHEDULE1- AMENDMENT OF THE CIVIL AVIATION
(CARRIERS’LIABILITY) ACT 1959

Clause1 - Section7

This clauserepealsand replacessection7 of the Carriers’ Liability Act. The
effect of the replacementis to bind the governmentsof the AustralianCapital
Territory, the Northern Territory, and Norfolk Island, in addition to the
CommonwealthandState governments.Nevertheless,the Crownis not liable to
beprosecutedfor offencesunderthe Act.

Clauses2 to 4 - Section41B

Theseclausesinsert definitions into the definition sectionof Part IVA of the
Carriers’ Liability Act, which are necessaryto give effect to the other
amendmentsto the Act. The clausesinsert definitions of CASA, Director and
memberwhicharem lme ‘vuth definitionsm the Civil AviationAct

Clause5 - Subsection41C(1)

This clauseamendssubsection41C( 1) of the Carriers Liability Act to empower
CASA, m place of the Minister to require a carrier to produce satisfactory
evidencethatthe camerhaspersonalinjury liability msurancewhich satisfiesthe
statutoryrequirementsof PartIVA of the Act. The amendmentalso removes
carrierswhich areagentsof the Crownfrom the requirementto produceevidence
of insurance;suchcarriersaredealtwith undernew arrangementsput in placeby
otheramendments.

Clause6 - Sections41C, 41Jand41K

This clauseamendssections41C, 41J and41K of the Carriers’ Liability Act by
replacingthe term “the Minister” with “CASA”. The amendmentswill empower
officers of CASA to directly administer the mandatory passengerliability
insurancescheme,ratherthanas delegatesof theMinister.

Clause7- After section41C

This clauseinsertsa new section41CA into the Carriers’ Liability Act. Section
41CA dealswith carrierswho are agentsof the Crown. CASA is empoweredto
seekevidencefrom suchcarriersthattheyhavefinancial arrangementsin placeto
discharge any personalliability that may accrueto them under the Carriers’
Liability Act. Thus, governmentsthat actaspassengercarriersarenot required

to

hold commercialinsuranceto covertheir personalinjury liabilities, but must
still demonstrate,if requiredby CASA, that they can dischargetheir financial
obligationsunderthe Act, includingbeingcapableof payingcompensationof up
to $500,000perpassengerin the eventof an accident.
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Schedule1

If CASA is satisfiedthatacarrierwhichis an agentof the Crownhassatisfactory
compensationarrangementsin place,it maygive the carrier awritten certificate
statingthatthatis the case.

Clauses8 and9 - Subsection41E(1);After subsection41E(1)

Clause8 amendssubsection41(1) of the Carriers’ Liability Act to remove
carrierswhich are agentsof the Crownfrom the scopeof the offenceprovision.
However, clause9 inserts a new subsection41E(1A) which dealswith these
carriers. Carrierswhich are agentsof the Crownare still not permittedto carry
passengersif theyhavebeenrequiredby CASA to provide evidencethat they
havesatisfactorycompensationarrangementsin placeunder section41CA, and
theyhavenotprovidedthatevidence.

Clause10 - Section41L

This clauserepealsandreplacessection41L of the Carriers’ Liability Act. The
effect of the replacementis to changethe Minister’s powerof delegationunder
the Act to a power of delegationvestedin the Director of CASA. The new
section41L empowersthe Director of CASA to delegateanyof CASA’s powers
underthe Act to membersor officersof CASA.

Clause11 - At the endof PartWA -

This clauseinsertsnew section41M into PartIVA of the Carriers’ Liability Act.
The section will ensurethat actions or things done by the Minister or his
delegatesprior to the commencementof Schedule1 of the Bill remainvalid. For
example, certificatesissued by the Minister under section41C(7) of the Act
remainvalid, andinjunction actionscommencedby the Minister under section
41J remainon foot, despitethe Minister’spowersbeingtransferredto CASA by
theamendmentscontainedin Schedule1.

Clause12 - At thebeginningof PartV -

This clauseinsertsa new section41N into PartV of the Carriers’ Liability Act.
This section will authoriseStates to confer functions and powersunder their
complementary mandatory passenger liability insurance legislation on
Commonwealthauthoritiesand officers. Although not essentialto allow the
comprehensivenation-wide schemeto be administeredby CASA (which is
empoweredunderparagraph9(3)(b) of the Civil Aviation Act to exercisepowers
under complementaryState laws), the provisionwill allow the Commonwealth
Director of Public Prosecutionsto prosecuteoffencesagainstthe Statelaws.
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Schedule1

The sectionappearsin PartV of the Act so thatit is not pickedup by thoseState
Carriers’ Liability laws which merely apply Parts IV and IVA of the
CommonwealthAct asStatelaw.

Clause13 - Modification of regulations

Subclause13(1) statesthatreferencesto the Minister in regulationsmadefor the
purposesof Part IVA of the Act are read as referencesto CASA. Subclause
13(2) ensuressubclause(1) does not restrict thoseregulationsbeingamendedor
repealedin the future.
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Schedule2

SCHEDULE2- AMENDMENT OF THE CIVIL AVIATION
ACT 1988

Clause1 - Subsection18(3) (definitionofpermission)

Clause1 clarifiesthe meaningofpermissionfor the purposesof section18 of the
Civil Aviation Act, by expresslyexcludingAOCs.

Clause2 - Paragraph28(1)(c)

This clausesubstitutesthe referencein paragraph28(l)(c) of the Civil Aviation
Act to “subsection27AE(1)” to “section 28A”. This correctsa typographical
errorin the paragraph.Undersubclause2(2) of the Bill, thisamendmentis taken
to havecommencedon 6 July 1995.

Clause3 - Paragraph28BA(1)(a)

This clauseaddsareferenceto section28B1 to paragraph28BA(1)(a) of the Civil
Aviation Act. The effect of the addition is to imposea further condition on
AOCs that section28B1 of the Act be compliedwith. Section 28B1 dealswith
holding passengerliability insuranceunder Part WA of the Carriers’ Liability
Act, seeclause 11 of this schedulebelow. Failure by theholder of anAOC to
complywith section28B1 can resultin an AOC beingcancelledor suspendedby
CASA undersubsection28BA(3).

Clause4 - Subsection28BA(2)

This clauserepealsand replacessubsection28BA(2) of the Civil Aviation Act.
The effectof the replacementis to divide the contentof subsection28BA(2) into
two subsections.The objectis merelyto clarify whetherbreachof a conditionof
an AOC results in that AOC continuing to authoriseoperationsto which that
conditionrelates. The distinctionis betweenconditionsimposedby paragraph
28BA(1)(a) andthe otherparagraphsof subsection28BA(1), and the two new
subsectionsclarify the distinction.

Clauses5 to 10

The purposeof theseamendmentsto subsections28BC(1) and(2) of the Civil
Aviation Act is to makeit clear thatCASA is empoweredto suspendor cancel
the AOC of anoperatorwherethe operatorhasfailed to comply with subsections
41E(1) or (1A) of the Carriers’ Liability Act, that is, hascarried passengers
withouthavinganacceptablecontractof insuranceto coverthosepassengers.

Clauses5, 6, 8 and9 arepurelymechanical;splitting awaythe powerto suspend
and cancel AOCs from the powersto imposeor vary conditionsof AOCs in
paragraphs28BC(1)(a), (1)(b), (2)(a) and (2)(b). The power to suspendand
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Schedule2

cancel AOCs is thenreformulatedin subsections28BC(lA), (IB), (lC), (2A),
(2B) and(2C) (insertedby clauses7 and10).

The subsectionsinsertedby clauses7 and 10 maintainCASA’s powerto cancel
or suspendan AOC to ensurethat an aircraft’s operation, maintenanceand
airworthinessareof standardthat CASA considersnecessaryin the interestsof
the safety of air navigation. In addition, CASA is empoweredto cancel or
suspendan AOC where the operatorhas failed to comply with subsections
41E(1) or (1A) of the Carriers’ Liability Act, including thosesectionsas they
apply as laws of a State. However, becauseof Constitutional restrictionson
Commonwealthlegislativepowers,CASA is only entitled to cancelor suspendan
AOC for breachof a State law where the holder of the AOC is a trading or
foreigncorporation,or acorporationformedin aTerritory.

Clause11 - At the end of Subdivision E of Division 3 of Part ifi

Tins clauseaddsa section28B1 to SubdivisionE of Division 3 of Partifi of the
Civil Aviation Act (which subdivisiondealswith conditionsimposedon AOCs).

Section 28B1 stipulatesthat the holder of an AOC must not engagein an air
transportoperationto whichPartIVA of the Carriers’ Liability Act appliesunless
the holder complies with subsection41E(1) or 4lE(1A) of the Act. Thus, the
holder of anAOC musthaveaninsurancecertificate issuedby CASA underthe
Carriers’ Liability Act beforeit can carrypassengers;the insurancecertificateis
only issuedby CASA if the holderof the AOC haspassengerliability insurance
or other personalinjury compensationarrangementswhich satisfy PartIVA of
the Carriers’ Liability Act.
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Schedules3 and 4

SCHEDULE 3- AMENDMENT OF THE CIVIL AVIATION
LEGISLATION AMENDMENT ACT 1995

Clause1 - Item 7 of Schedule3

This clausemerely deletesthe word“a” from aninappropriateplace in Item 7 of
Schedule3 of the Civil Aviation LegislationAmendmentAct 1995, which item
amendedsubsection4(1) of the Aviation Fuel Revenues(SpecialAppropriation)
Act 1988. This amendmenthasretrospectiveeffect to 6 July 1995.

SCHEDULE 4- AMENDMENT OF THE COMPETITION
POLICY REFORMACT 1995

Clause 1 - Schedule 3 (amendments of the Civil Aviation Act 1988 and
headingto the amendments)

This clause repeals all amendmentsto the Civil Aviation Act containedin
Schedule3 of the CompetitionandPolicy ReformAct 1995. This repealis purely
to “clean up” the latter Act; the amendmentspurportedto amendprovisionsof
the Civil Aviation Act which hadbeenrepealedsomemonthsearlier,andhence
wereofno effect. This amendmenthasretrospectiveeffect to 6November1995.
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