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CRIMESAMENDMENT (CONTROLLEDOPERATIONS)BILL 1995

GENERALOUTLINE

The purposeof this Bill is to amendthe CrimesAct1914,by insertinganewPart
lAB, andby addingadditionaldefinitionsto section3. Themain elementsof the Bill
arethat it:

allows the Commissioner,DeputyCommissionersandAssistantCommissionersof
theAustralianFederalPoliceandmembersof the NationalCrime Authority to
issuecertificatesauthorisingacontrolledlaw enforcementoperationinvolving the
import,export and/orpossessionof narcoticdrugs;

• providesthatcertainlawenforcementofficers actingin good faith andin the
courseof duty in relationto anauthorisedcontrolledoperationarenotcriminally
liable for offencesagainstsection233B of the CustomsAct 1901,andassociated
offencesegconspiracy,aiding andabetting,andin somecases,Stateor Territory
offencesrelatingto thepossessionof narcoticsubstancesandassociatedoffences;

• requirestheCommissionerof the AustralianFederalPoliceandthe Chairpersonof
theNationalCrimeAuthority to reportto the Minister on theresultsof applications
for certificatesauthorisingcontrolledoperations,andthe reasonsfor thedecision
in eachcase,andrequirestheMinister to reporton thesemattersto Parliament;

• providesthatthefact that lawenforcementofficials tookpart in, or facilitated,the
importationof narcoticspriorto the commencementof theBill, is not to render
evidenceof thatimportationinadmissiblewheretheimportationwas made
pursuantto a requestfrom the AustralianFederalPoliceto the AustralianCustoms
Servicefor anexemptionfrom detailedcustomsscrutiny.

The Bill is aresponseto the decisionof theHigh Court in RidgewayyR(1995) 129
ALR 41. In Ridgeway,the High Courtheldthatwherelawenforcementofficials
breakthelaw by committinganelementof theoffencefor which adefendantis being
prosecuted,thenas ageneralrule, acourt shouldexerciseits discretionto refuseto
allow evidenceof thatelementof theoffenceto be admittedagainstthe defendant.

By exemptinglawenforcementofficers from criminal liability for certainconduct
relatedto importation,exportationorpossessionof narcoticgoods,theBill will ensure
thatevidenceresultingfrom suchconductis not excludedfromevidenceunderthe
principlesenunciatedin Ridgeway.The transitionalprovisionsof the Bill directly
reversethediscretionaryprincipleslaid down in Ridgewayin the caseof certain
importationscarriedout underconditionsagreedby theAustralianFederalPoliceand
AustralianCustomsService.

FINANCIAL IMPACT

TheBill will haveno real impacton Governmentexpenditure.Minor compliance
costswill be absorbedin the budgetsof the AustralianFederalPoliceandthe National
Crime Authority.



NOTESONCLAUSES

Clause1 - Shorttitle

This clauseis formalandprovidesfor the shorttitle of theBill.

Clause2 - Commencement

This clauseprovidesthatthe Bill will commenceon Royal Assent.

Clause3 - Schedule

This clauseexplainsthattheitemsset outin the Scheduleamendthe CrimesAct1914.

Schedule

Amendmentsto Section3 - Interpretation

The proposedamendmentsinsertdefinitions,usedin PartlAB, in section3 of the

CrimesAct1914. Thesedefinitions areasfollows:

Assistant Thesearedefinedas referencesto officersholdingtheseranks
Commissioner, within theAustralianFederalPolice
Deputy
Commissioner
and
Commissioner
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associatedoffence Thepurposeof thisdefinition is to describethe rangeof
ancillary offencesthat mayoccurin thecourseof acontrolled
operation,andin relationto whicha certificateactsas ashield
from criminal liability.

In thecaseof offencesagainstsection233B of theCustomsAct
1901,associatedoffencesareoffencesagainstsections236(ie,
aiding, abetting,counsellingor procuringan offenceagainst
section233B)and237 (ie, attemptinganoffenceagainst
section233B) of theCustomsAct 1901,andagainstsection7A
(ie, inciting anoffenceagainstsection233B) or subsection
86(1) (ie, conspiringto commit an offenceagainstsection
233B),of theCrimesAct1914.

Whilesections236 and237 of the CustomsAct 1901 do not
appearto createdistinctoffences,thereis someauthorityto the
contrary(Beckwith(1976) 135 CLR 569 at580and583 per
MasonandMurphyJJ),andtheyhaveaccordinglybeen
includedin thedefinitionof ‘associatedoffence’,out of
caution.

In the caseof offencesagainsta Stateor Territorylaw, an
elementof whichis possessionof narcoticdrugs,associated
offencesareoffencesequivalentto thosefound in sections5
(ie, aiding andabettinga narcoticspossessionoffence),7 (ie,
attemptinga narcoticspossessionoffence),7A (inciting a
narcoticspossessionoffence)andsubsection86(1) (conspiring
to commita narcoticspossessionoffence)of theCrimesAct
1914.

Australianlaw Theterm ‘law enforcementofficer’ is definedto meanan
enforcementofficer AustralianFederalPolicemember,staffmemberor special
and member,a NationalCrime Authority staffmember,an
law enforcement AustralianCustomsServiceofficer, a Stateor Territorypolice
officer forcemember,or a memberof apolice forceor law

enforcementagencyof aforeigncountry.

Thedefinition of ‘Australianlaw enforcementofficer’ is the
same,exceptthatit excludesamemberof apolice forceor law
enforcementagencyof aforeigncountry.

authorisingofficer This is the personto whoman applicationmaybemadefor a
certificateauthorisinga controlledoperationunderproposed
section15J, andwhomaygrantthatapplication. Thesepersons
are: the Commissioner,Deputy CommissionersandAssistant
Commissionersof theAustralianFederalPolice,andmembers
of the NationalCrime Authority (including the Chairperson).
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controlled The definitioncontainsacross-referenceto the definition of
operation controlledoperationin proposedsection1 5H.

narcoticgoods This is definedas havingthesamemeaningasin the Customs
Act 1901 (seesection4 of that Act).

narcoticgoods A certificategrantedunderthe Bill only providesa shieldfrom
offence criminal liability in relationto anarcoticsgoodsoffence,

definedas anoffenceagainstsection233B of the CustomsAct
1901 or an associatedoffence(seethedefinitionabove);or an
offenceagainsta Stateor Territorylaw an elementof which is
possessionof narcoticgoodsegpossessionfor thepurposeof
supplyor an associatedoffence(seethedefinition above)

PROPOSEDPARTlAB - CONTROLLEDOPERATIONSFOROBTAINING
EVIDENCEABOUTCERTAINOFFENCESRELATINGTO NARCOTICGOODS

ProposedDivision 1 - ObjectsofPart

ProposedSection15G - Objectsof Part

Theproposedsectionsetsout theobjectsof PartlAB.

Thefirstobjectiverelatesto lawenforcement:to exemptlawenforcementofficers (as
defined)from criminal liability for conductin thecourseof acontrolledoperation
authorisedunderthe Partinvolving or relatedto the importation,exportationor
possessionof narcoticsgoods. Law enforcementofficials arenot exemptfrom
liability for otherkindsof activity thatmightbecarriedout in thecourseof the
operation,suchas propertydamage,assaultor bribery.

The secondobjectiverelatesto accountability:to requiretheCommissionerof the
AustralianFederalPoliceandtheChairpersonof theNationalCrime Authority to
reportto theMinister for Justiceonrequeststo authorisecontrolledoperations,andfor
theMinister to reporton thesemattersto Parliament.

Thefinal objectrelatesto theevidencederivedfrom operationsbeforethe
commencementof the Bill: toprovidethatevidenceof importationof narcoticgoods,
obtainedthroughacontrolledoperationprior to thecommencementof theAct, andin
which theAustralianFederalPoliceandthe AustralianCustomsServiceco-operated
to allow the narcoticgoodsto passthroughthecustomsbarrier,is not to berejected
becauseof the unlawful conductof law enforcementofficers in carryingout or
facilitating the operation.
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ProposedDivision2 - General

ProposedSection 1511 - Whatis acontrolledoperation?

Thisdefinitionplaysanimportantrole in anumberof areasof theBill. Firstly, a
certificatecanonly be issuedin relationto a ‘controlled operation’. Secondly,alaw
enforcementofficial is only exemptfrom criminal liability for certainconductin the
courseof anauthorised‘controlledoperation’. Finally, thetransitionalprovision
(proposedsection1 5V) only relatesto the admissibilityof evidencegatheredin the
courseof, or as aresultof, a ‘controlledoperation’.

Theproposedsectiondefinesacontrolledoperationashavingthreeelementsthat
(i) certainpersons(ii) actingfor certainpurposes(iii) are likely to engagein certain
conductthatconstitutesan offenceagainstsection233Bof the CustomsAct1901 or
anassociatedoffence,or wouldconstitutesuchan offencebutfor this Bill.

A controlledoperationmustinvolve theparticipationof law enforcementofficers (as
defined):officers of theAustralianFederalPolice,the NationalCrime Authority, the
AustralianCustomsService,Stateor Territorypoliceforce, or foreignpoliceandlaw
enforcementagencies.

A controlledoperationmustbe for thepurposesof gatheringevidenceof oneor more
offencesrelatingto theimportationor exportationof narcoticgoods,ie, offences
againstsection233Bof theCustomsAct1901 or associatedoffences(aidingand
abetting,attempting,inciting andconspiringto commitanoffenceagainstsection
233B). Theultimate objectiveof thisBill is to facilitate theinvestigationand
prosecutionof suchoffences. To beacontrolledoperation,therefore,theinvestigation
mustbefor thispurpose.

Finally,acontrolledoperationmustbe onethatmayinvolve alawenforcementofficer
(asdefined)engagingin conductthatwould, apartfrom subsection151(1)or (3),
constituteanarcoticgoodsoffence. If aninvestigationis not expectedto involve any
lawenforcementofficials committingoffencesin respectof which acertificatewould
actas a shield from criminal liability, it is not aninvestigationof thekind to which the
Bill relates,anddoesnotfall within thedefinition of ‘controlled operation’.

An operationfalling within this definitionis a ‘controlled operation’,whetheror not a
certificateauthorisingthe operationis issuedunderthe Bill, andwhethertheoperation
tookplacebeforethecommencementof PartlAB, or takesplacessubsequently.

Proposedsection151 - Law enforcementofficersnot liable for certainoffences
committedfor purposesof authorisedcontrolledoperation

This sectionis thekeyprovisionof the Bill. The purposeof the sectionis to definethe
circumstancesin which alaw enforcementofficial will not becriminally liable for
otherwiseunlawful conduct.

Proposedsubsection151(1)definesthecircumstancesin which alawenforcement
officer, otherthanaStateor Territorypoliceofficer, is notcriminally liable for
conductthatwould otherwiseconstitutea narcoticgoodsoffence.
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A narcoticgoodsoffenceis definedin subsection3(1) as an offenceagainstsection
233Bof theCustomsAct1901 or an associatedoffence(aidingandabetting,
attempting,inciting andconspiringtocommitan offenceagainstsection233B); or
againsta Stateor Territorylaw, anelementof whichis the possessionof narcotic
goods,or an associatedoffence(aiding andabetting,attempting,inciting and
conspiringto commit suchanoffence).

A lawenforcementofficer, otherthana Stateor Territorypoliceofficer, will notbe
criminally liable for conductthat(i) is carriedout in the courseof duty; (ii) for the
purposesof acontrolledoperation;(iii) at atime at whicha certificateissuedunder
section15N, authorisingthecontrolledoperation,is in force. Subsection151(3)deals
with the criminal liability of Stateor Territorypoliceofficers.

The certificatedoesnot preventalaw enforcementofficer from beingcivilly liable for
conductin thecourseof acontrolledoperation. Nor doesit preventalawenforcement
officer from beingcriminally liable for otherkindsof conductegtheft, briberyor
assault,evenif committed ‘in the courseof the operation’.

Proposedsubsection151(2) clarifiesthenotion of ‘in the courseof duty’ in proposed
subsection151(1) in relationto foreignpoliceandlaw enforcementofficers.

As amatterof law, theremustbeuncertaintyasto the scopeof aforeignpoliceor law
enforcementofficer’s duty in investigatinga Commonwealthoffence. For thatreason,
theproposedsubsectionprovidesthataforeignpoliceofficer or lawenforcement
officer is to be takento be actingin the courseof duty in relationto a controlled
operationto theextentthathe or shetakespartin the controlledoperationin
accordancewith theinstructionsgivenby the Australianlawenforcementofficer in
chargeof theoperation.

Proposedsubsection151(3) definesthecircumstancesin which aStateor Territory
policeofficer is notcriminally liable for conductthatwould otherwiseconstitutean
offenceagainstsection233Bof the CustomsAct1901,or an associatedoffence
(aiding andabetting,attempting,inciting andconspiringto commit anoffenceagainst
section233B).

A Stateor Territory policeofficer, like a Commonwealthor foreignofficer, will notbe
criminally liable for conductthat(i) is carriedout in thecourseof duty; (ii) for the
purposesof acontrolledoperation;(iii) at atimeat whicha certificateissuedunder
section1 5N, authorisingthecontrolledoperation,is in force.

Thedifferencebetweenproposedsubsection151(1) and(3), is thatfor Constitutional
reasons,StateandTerritorypoliceofficers arenot shieldedfrom liability for anyState
or Territorynarcoticsoffences.

Proposedsubsection151(4)providesthatthe fact that alawenforcementofficial is not
criminally liable for ;mporting or exportingnarcoticgoodsdoesnot alter thefact that
thegoodswereimportedor exportedin contraventionof paragraph233B(1 )(b) of the
CustomsAct1901. This is to ensurethatthe importationor exportationof narcotic
goodsby alaw enforcementofficial whois exemptfrom criminally liability for that
conductdoesnot renderthatimportationor exportationlawful, therebypreventingthe
prosecutionof offencesdependingon thatunlawful importationor exportation.
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Proposedsection15J - Applicationfor certificateauthorisingacontrolledoperation-

by whomandto whommade

The proposedsectionprovidesthattheAustralianlaw enforcementofficer - from the
AustralianFederalPolice,NationalCrimeAuthority or AustralianCustomsService-

in chargeof acontrolledoperation,mayapplyfor acertificateauthorisingthe
controlledoperation. In practice,this will almostalwaysbe anofficer of the
AustralianFederalPoliceor NationalCrime Authority.

The applicationmaybe madeto a memberof theNationalCrime Authority (including
the Chairperson),or aCommissioner,DeputyCommissioneror Assistant
Commissionerof theAustralianFederalPolice. Theseare the ‘authorisingofficers’
whomaygranta certificateauthorisingacontrolledoperation.

Theremaybecasesin whichan officer of aforeignlaw enforcementoperationhas
somedegreeof controlovera controlledoperation. Whetheror not this is the case,it
is themostseniorAustralianlawenforcementofficer responsiblefor the Australian
involvementin the operationwhois to makethe application.

Proposedsection15K - Formandcontentsof application

Theproposedsectionlays downa numberof prerequisitesfor the form andcontentof
applicationsfor certificates. The rules for urgentapplicationsaredealtwith in
section15L.

The first requirementof proposedsection15K is thatthe applicationmustbein
writing, signedby the applicant. This is to ensurethat anylaterdisputeas to the
contentandauthenticityof theapplicationcan be easilyresolved.

The secondis thatthe applicationmustidentify whethertherehasbeenanyprevious
applicationin relationto the operation,andif so whetherit was grantedor refused. In
acasewhereacertificatehaspreviouslybeendenied,the authorisingofficer will be
alertedto the possibilitythat the applicantmaybe ‘shoppinground’ for acertificate.
In a casewhereacertificatehaspreviouslybeengranted,the authorisingofficer will
be alertedto the fact that the timeallowedby thepreviouscertificatewas not, or is not
expectedto be, sufficient, andcan decidewhetherit is appropriateto grantanother
certificate.

Nothing in the Bill preventsthe making of furtherapplicationfor acertificate,
regardlessof whetheranearlier applicationwas refused,acertificateis in force, or a
certificatehasterminated.Forexample,circumstancesmayhavechangedfollowing a
previouslyunsuccessfulapplication,or unexpecteddelaysin the trafficker’stimetable
for the transitof narcoticdrugsmayrenderthe time allowedby the original certificate
insufficient.

Finally, theapplicationmustcontain,or beaccompaniedby, sufficientwritten
informationto allow theauthorisingofficer to decidewhetherto granttheapplication.
Charts,picturesanddiagramsare all formsof writing (ActsInterpretationAct
1901,section25), andcould thereforebeincludedwith theapplication.
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Proposedsectionl5L - Urgentapplications

Thepurposeof proposedsection1 5L, which allowsfor urgentapplications,is to allow
acertificateto be grantedin circumstanceswhere,if acertificateis to begiven, it must
begiven quickly to haveanylawenforcementvalue.

Proposedsubsection1 5L( 1) limits theavailability of theurgentapplicationprocedure
to circumstanceswherethe applicanthasreasonto believethatthe delaycausedby
making the applicationin writing, in accordancewith proposedsection15K, may
hinder the operation. This would bethe case,for example,whereadelaywouldalert
the intendedrecipientof narcoticdrugsof law enforcementinvolvement,causinghim
or herto refuseto takedeliveryof the drugs.

Proposedsubsectionl5L(2) providesthatan urgentapplicationmaybemadeby any
meansof communication,including orally in personor by telephone.

Proposedsubsection1 5L(3) requiresthe applicantto givethe authorisedofficer such
informationasthe authorisingofficerrequiresto decidewhetheror not to grantthe
application. This is the samerequirementas for non-urgentapplications,exceptthat
the informationneednot be providedin written form.

Underproposedsubsection1 5L(4), theapplicantis requiredto informtheauthonsing
officer whetheranypreviousapplicationhasbeenmadein relationto the operation,
andwhetheranysuchapplicationwasgrantedor refused. Thismirrors the obligation
underparagraphsl5K(b) and(c) relatingto non-urgentapplications.

Underproposedsubsection1 5L(5), the authorisingofficer mustimmediatelyinform
the applicantif he or shedecidesto granttheapplication,andmust,as soonas
practicable,furnishthe applicantwith the certificateauthorisingthe operation.This
ensuresthatlawenforcementofficersknowwhethertheycanproceedwith an
authorisedoperationas soonas possible.

Proposedsubsection15L(6) requiresan applicant,as soonas practicable,to preparea
written applicationthatcomplieswith section15K, andto providethatapplicationto
theauthorisingofficer. This ensuresawritten record of thecontentsof theapplication
is producedwhile the oral applicationis still freshin the applicant’smemory.

Proposedsection 1 SM - On what groundsmayacertificateauthorisingacontrolled
operationbegiven?

Proposedsection15M requiresan authorisingofficer, ie, AustralianFederalPolice
Commissioner,DeputyCommissioneror AssistantCommissioner,or NationalCrime
Authority member,to grantacertificateauthorisingacontrolledoperationif heor she
is satisfiedof four things. This is so whetheran ordinaryapplicationhasbeenmade
undersection15K, or an urgentapplicationundersection15L.

First,the authorisingofficer mustbesatisfiedthatthe applicanthasprovidedasmuch
informationas he or shepossesses,aboutthenatureandquantity of narcoticgoodsto
which the operationrelates.This is so that,to thedegreeof specificitypossible,the
certificatecan describethe narcoticgoodsto which theproposedcontrolledoperation
relates.
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Secondly,the authorisingofficermustbe satisfiedthatthe suspectedcriminal activity
to which the investigationrelateswould havetakenplacewithout theinvolvementof
lawenforcementofficials. This is to ensurethatcertificatesarenotissuedto allow
lawenforcementofficials to ‘manufacture’crime - to entrapcitizenswho otherwise
would nothavebeeninvolvedin the commissionof offencesinvolving narcoticgoods.

Thirdly, the authorisingofficer mustbe satisfiedthat the operationhasagenuinelaw
enforcementpurpose- thatit will makeit mucheasierto obtainevidencethatmay
leadto theprosecutionof an offenceagainstsection233B of the CustomsAct1901,or
an associatedoffence(aiding andabetting,attempting,inciting andconspiringto
commit anoffenceagainstsection233B).

The fourth matterof which theauthorisingofficer mustbesatisfiedis that any narcotic
goodsto whichthecontrolledoperationrelates,andthatwill bein Australiaattheend
of the operation,will beunderthe control of an Australianlawenforcementofficer.

In the courseof somecontrolledoperations,lawenforcementofficersmustallow the
narcoticgoodsto be conveyedby couriersandothers. It is essential,however,thatthe
controlledoperationbe set up so thatlaw enforcementofficers canbe confidentthat
thenarcoticgoodswill be undertheir control atthe endof the operation,so thatthe
drugsdo not go astrayandaredisseminatedin the community.

Proposedsection15N - Formandcontentsof certificate

Thepurposeof this sectionis to regulatethe form andcontentof certificates
authorisingcontrolledoperations.Theseprescriptionshavebeensetdown with the
objectivesof minimisingtheprospectof laterdisputeasto thetermsof the order,
providingthe informationlaw enforcementofficers needto effectivelyperformtheir
duties,andrequiringthe proposedoperationto bedescribedin as muchdetailas
possible.

Proposedsubsection(1) regulatesthe form of certificatesauthorisingcontrolled
operations:theymustbein writing, signedby the authorisingofficer.

Proposedsubsection(2) regulatesthe contentof certificatesauthorisingcontrolled
operations.A certificatemuststatethe nameof the applicantfor thecertificate,and
whetherthe certificatewasmadeundersection15K (standardapplication)or section
1 5L (urgentapplication).

Proposedparagraph(2)(c) requiresthe certificateto containa descriptionof the
operation. Thepurposeof this requirementis to ensurethata certificaterelatesonly to
a specific,describableoperation,andis not issuedas ablanketauthorisationto import
orexportnarcoticgoods.

The amountthat lawenforcementofficerswill know aboutan operationandthe type
of informationrelevantto describingthe operation,will varywidely from caseto case.
For thatreason,proposedparagraph1 5N(2)(c) only requiresthe following details to
bedescribedto theextentthattheyareknownandrelevant:(i) the nameof any person
being,or to be, investigated;(ii) the natureandquantity of thenarcotic goodsto which
the operationrelates;(iii) the foreigncountriesthroughwhich the goodshavepassed,
or are likely to pass,in thecourseof the operation;(iv) the place(s)wherethe narcotic
goodshaveor will be dealtwith by Customsor (v) theplace(s)wherethe narcotic
goodshaveotherwiseentered,or are likely to enter,Australia.
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Proposedparagraphs(2)(d)and(e) requirethe certificateto statethatthe authorising
officer hasauthorisedthe operationto be carriedout, andthe dateandtimeon which
thecertificatewas given.

Proposedsubsection(3) requiresacertificategivenfollowing an urgentapplication
under section1 5L to specifythedateandtimeat whichthe applicantwas informedof
the decisionto give thecertificate.

The time anddaterequiredto bestatedby proposedparagraph(2)(e) andproposed
subsection(3) areimportant,becausethisis the time from which law enforcement
officers mayengagein certainotherwiseunlawful conductin the courseof a
controlledoperationwithout incurring criminal liability.

Proposedsubsection(4) allows the authorisingofficer to specifyadayprior to the
normal terminationdate30 daysafter issue,on whicha certificateis to ceaseto be in
force. This mightbedonefor example,whereit is knownthatthenarcotic drugsmust
bedeliveredto the intendedrecipientwithin oneor two days,so that theoperationwill
certainlybecompletewithin aweek.

Proposedsubsection(5) providesthatthe acertificateis notinvalidatedby afailure to
comply with section1SN. This is so thatlaw enforcementofficerscanrely on the
termsof acertificate. It wouldbe unjustfor an officer whohadactedin accordance
with an apparentlyvalid certificateto find him or herselfcriminally liablebecause,for
example,the certificatemisdescribedthe placeatwhich narcoticdrugshadpassed
throughCustoms.

Proposedsection150 - Surrenderof certificate

Proposedsubsection150(1)allows the lawenforcementofficer in chargeof a
controlledoperationto surrenderacertificateby notifying theauthorisingofficerwho
issuedthecertificateof the surrender.The notificationmustbein writing, specifythe
timeit is to haveeffect,andbesignedby the officer in chargeof thecontrolled
operation. A certificatemightbe surrendered,for example,whereanoperationhas
beencompletedor aborted,so the certificatehasno furtherapplicationor use.

Proposedsection1 SP - Periodfor which certificateis in force

Proposedsubsections1 SP(1) and(2) regulatethe timeatwhich acertificatecomes

into force.

Under subsection1 SP(1), acertificategivenin responseto anurgentapplicationunder
section1SL comesinto forcewhenthe authorisingofficer notifies the applicantof his
or herdecisionto give the certificate. Undersubsection1 SP(2),a certificategivenin
responseto astandardapplicationundersection15K comesinto forcewhenthe
certificateis given.

In eachcase,therelevanttimemustbe notedon thecertificate(seesection15N).

Subsectionl5P(3) regulatesthe timeat with ~ certificateceasesto bein force. A
certificatethatceasesto bein forcedoesnot exemptlawenforcementofficer from
criminal liability for conductthatoccursafter it ceasesto bein force, but continuesto
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exemptlawenforcementofficials from criminal liability for theconductdescribedin
proposedsection151 thatoccurredwhile the certificatewasin force.

A certificateceasesto bein forceon the30th dayafter it is granted,unlessanearlier
dateforexpiry hasbeenspecifiedin thecertificate,or in asurrendernoticeunder
section150.

TheBill doesnotprecludean applicationfor afurthercertificatewhereacertificate
haspreviouslybeengrantedin respectof the controlledoperationin question,either
while thecertificateis in force, or after is ceasesto be in force. This might occur, for
example,wheretheconveyanceof thenarcoticgoodsto the intendedrecipientis
unexpectedlydelayed.

Proposedsection1SQ - Comptroller-Generalof Customsto benotified in certain
circumstances

Thepurposeof this sectionis to ensurethatthe AustralianCustomsServiceis notified
of anyauthorisedcontrolledoperationthatwill involve narcoticspassingthroughthe
customsbarrier.

Proposedsubsection(1) providesthat thenotificationrequirementin theproposed
sectionapplieswhereacertificateauthorisingacontrolledoperationis givenunder
proposedsection1 SM, andthe applicantbelievesthat in thecourseof the authorised
controlledoperation,thenarcoticsto which it relatesmaypassthroughcustoms
control.

Proposedsubsection(2) requiresthe applicantfor the certificate,in thecircumstances
describedin subsection(1), to notify the Comptroller-General(ChiefExecutive)of the
AustralianCustomsServiceof certainthings. Theseare: (i) the applicant’sname;
(ii) thedateon which thecertificatewas given; (iii) to the extentthatthisis known-

the place(s)atwhich thenarcoticsareexpectedto be dealtwith by the Australian
CustomsService;and(iv) to the extentthatthisis known - thetime(s)anddate(s)at
whichthe narcoticsareexpectedto be dealtwith by the AustralianCustomsService.

Proposedsubsection(3) providesthat thisnotificationmustbemadeorally, by
telephone,or by otherelectronicmeansegelectronicmail or facsimilemachine.

Proposedsubsection(4) providesthatfailure to complywith thisnotification
requirementdoesnot affect thevalidity of acertificateauthorisingacontrolled
operation.

Proposedsubsection(5) indicatesthatthereferencein theproposedsectionto
“Comptroller-General”is a referenceto the Comptroller-Generalof Customs.

Proposedsection1 SR - Minister to benotified of applicationsfor certificate

Proposedsectionsl5R andlSS lay downthe mechanismby whichthe seekingand

grantingof certificatesundertheBill will be accountable.

Proposedsubsection1 5R(1) requiresthe Commissionerof the AustralianFederal
Policeto inform the Ministerof anydecisionto grantor refuseto grantacertificate,
andthereasonsfor thatdecision,as soonaspossibleafteran AustralianFederalPolice
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AssistantCommissioner,DeputyCommissioneror the Commissionerhasmadesucha
decision.

Proposedsubsection15R(2)placesthe sameobligationon theChairpersonof the
NationalCrime Authority in relationto decisionsmadeby membersof theAuthority.

Proposedsection1 5S - Ministerto tablereportbeforeParliament

Proposedsubsection15S(l) requiresthe Minister to lay areportaboutapplicationsfor
controlledoperationsin the yearto 30 June,beforeeachHouseof Parliament.The
reportmustbelaid beforeeachHouseby the first sitting after 1 Octoberof thatyear.

ProposedsubsectionlSS(2)requiresthe reportto includethe dateon whicheach
applicationfor acontrolledoperationwas madeduring theyear,the decisiontaken,
andthereasonsfor thatdecision. Thereportingrequirementis subjectto provisosin
subsections15S(2)and(3).

Subsection1SS(2)prohibits thereportfrom mentioninganythingaboutanamed
personthat hasnot alreadybeenpublished.

Subsection15S(3)requiresthe Minister,basedon the adviceof the AustralianFederal
PoliceCommissioneror NationalCrime Authority Chairperson,to excludefrom the
reportinformationthatmayendangerthe safetyof apersonor prejudicean
investigation. Theinformationmustthenbe includedin the first reportafterthese
risksno longerexist.

ProposedDivision3 - Controlledoperationsstartedbefore
commencementof thisPart

Thepurposeof this Division is to preventevidencebeingrenderedinadmissiblein
proceedingsafter thecommencementof theBill, becauseof the unlawful importation
of narcoticgoodsbefore thecommencementof the Bill, wherecertainconditionsare
met.

Proposedsection1ST - Interpretation

Proposedsubsectionl5T(l) providesthatproposedDivision 3 only appliesto
controlledoperationsstartedbeforethe commencementof the Bill.

Proposedsubsection1 ST(2) containstwo definitionsfor thepurposesof proposed
Division 3 only.

“Collector of Customsfor a Stateor Territory” is giventhe samemeaningas in the
CustomsAct1901,which is the principal officer of Customsfor that Stateor Territory
(CustomsAct 1901,subsection8(1)).

The “Ministerial Agreement”referredto in theDivision is thatdated3 June1987
betweenthethenMinister for Industry,TechnologyandCommerce,andthe then
SpecialMinisterof State,concerningthe relationshipbetweenthe AustralianCustoms
Service,AustralianFederalPoliceandNationalCrimeAuthority in relationto narcotic
goodslaw enforcement.
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Proposedsection1 SU - Ministermaygivecertificateaboutcontrolledoperationthat
involvedunlawful importationof narcoticgoodsby lawenforcementofficer

Thepurposeof proposedsection1SUis to lay down amethodby which the
prosecutionmayprove the mattersrelevantto establishingthatevidenceshouldnot,
undersectionlSV, beexcludedfrom evidence.This doesnot preventthesematters
beingprovedby othermeans,andnordoesit precludethedefencefrom bringing
evidencesuggestingthe non-existenceof thesematters.

Proposedsubsection1 5U( 1) allows the Minister to give acertificatein writing stating
thatforthe purposesof a controlledoperationleadingto the prosecutionof aperson,
anAustralianFederalPolicemembernamedin the certificatemadeawritten request
whichpurportedto bein accordancewith the 1987 Ministerial agreement,to a
customsofficial thatthenarcoticgoodsbeexemptedfrom detailedcustomsscrutiny
by Customsofficers, andthatthisrequestwas accepted.

TheMinistermaygive acertificatewherethreethingshaveoccurred.First, evidence
leadingto the prosecutionof apersonfor anoffenceagainstsection233Bof the
CustomsAct1901 or an associatedoffence(aiding andabetting,attempting,inciting
andconspiringto commit an offenceagainstsection233B) musthavebeenobtained
throughacontrolledoperation.

Secondly,a lawenforcementofficer, actingin the courseof duty for the purposesof
theoperationmusthavecontravenedparagraphs233B(1)(b)or (d) of the CustomsAct
1901,ie, importednarcoticgoodsor aided,abetted,counselled,procuredor been
knowingly concernedin the importationof narcoticgoods.

Finally, for the purposesthe controlledoperation,an AustralianFederalPolice
membermusthavemadea writtenrequestwhichpurportedto bein accordancewith
the 1987 Ministerial agreement,to acustomsofficial thatthenarcoticgoodsbe
exemptedfrom detailedcustomsscrutinyby Customsofficers, andthatthis request
wasgranted.

Therequestneedonly ‘purport’ to havebeenmadein accordancewith the agreement,
becausewhile prior to thedecisioninRidgewayvR (1995)129 ALR 41, the
AustralianFederalPolice,NationalCrimeAuthority andAustralianCustomsService
believedcontrolledoperationswerebeingcarriedout in accordancewith that
agreement,thelegal statusof theagreementis nowin doubt.

Proposedsubsection1SU(2)describestheeffectof theMinisterial certificate. In a
prosecutionfor anoffenceagainstsection233Bof the CustomsAct 1901 or an
associatedoffence(aiding andabetting,attempting,inciting andconspiringto commit
an offenceagainstsection233B) adocumentpurportingto be acertificategivenunder
subsection(1) is admissibleasprimafacie (non-conclusive)evidenceof the factsthat
it states.
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Proposedsection15V - Evidenceof illegal importationetc. of narcoticgoodsnot to be
rejectedon groundof unlawful conductby lawenforcementofficer

Thepurposeof proposedsection15V is to alterthe rule of evidencelaid downin
RidgewayvR (1995)129 ALR 41,wherecertaincircumstancesrelatingto the
involvementof lawenforcementofficers in the importationof narcoticgoodsin the
courseof acontrolledoperationcan be shownto haveexisted.

The proposedsectionprovidesthatin aprosecutionfor an offenceagainstsection
233B of the CustomsAct1901 or an associatedoffence(aidingandabetting,
attempting,inciting andconspiringto commit an offenceagainstsection233B),
evidencethatnarcoticgoodswereimportedinto Australiain contraventionof the
CustomsAct 1901 is not inadmissibleon the groundthata lawenforcementofficer
committedan offencein importing the narcoticgoods,or in aiding, abetting,
counsellingor procuring,or being in anyway knowingly concernedin, their
importation,if threethingscan be shown.

The first is thatthe lawenforcementofficerwas acting in thecourseof duty for the
purposesof thecontrolledoperationwhenhe or shecommittedthe offence.

Secondly,apurposeof theoperationmusthavebeento obtainevidenceleadingto the
prosecutionof apersonfor a narcoticgoodsoffence.

Finally, for thepurposesthe controlledoperation,an AustralianFederalPolice
membermusthavemadea written requestwhichpurportedto bemadein accordance
with the 1987 Ministerial agreement,to acustomsofficial, thatthe narcoticgoodsbe
exemptedfrom detailedcustomsscrutiny,andthatrequestmusthavebeengranted.

A certificategrantedunderproposedsection1 5U will facilitate proofof thisfinal
matter.
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